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FORTE, J.A.

The Appellant, a Company incorporated ﬁnder the Laws of

Jamaica, and carrying on the business of a Cinema operator
uncder the name of the ‘'Harbour View Drive-in éinema” was sued.
by the respondents for infringement of copyright.“wThe infringe-
ment alleged in the Statement of Claim concerﬁed the performance
in public of a2 number of musical works in the Society's
repertoire without its consent and in particular the words
and music incorporated in the sound-tracks of the cinemato-
graphic films entitled:-

(1) "The Killing Fields"”

(Zp "Wild Geese II"

(3r "A Passage to India".
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The specific dates on which it is alleged that the
infringements took place were on the 19th March, 1985,
3rd December, 1985 and 3rd Mardh, 1986. The evidence of the
public performance of these works, on those dates came from
Mr. Donald Scott, who at that time had been the Agent for the
plaintiff company in Jamaica for twenty-two years. he testified
tc attending the respondent's drive-in cinema on those dates,
and actually sitting through the showing of the three films as
follows: -

(1} 19th March, 1985 - “The Rilling

Piclds"

(2) 3rd December, 1985 -~ "Wild
Geese IIW

(3) 3xd March, 1986 - "Passage to
India*.

On each cccasion he paid a fee to enter, and was among
many other members cf the public who viewed the films. He
cbserved and took special note on cach occasion ¢of the music
incorporated in the film all of which formed a part of the
Society's repertoirec.

Important to the issues raised in this appeal are two
denials made by the appellant in its Defence filed in answer
tc the Statement of Claim:-

(1) Paragraph 3:-

"The Defendant says that if, which
is denied, the Plaintiff at all
materinl times owned and/or con-
trolled the right of public per-
formance of the said musical works,
it is not entitled to claim copy-
right in rfespect’ gf them undér the
Laws of Jamaica; and

(ii) Paragraph 6s-

As to paragrdaphs 5 and 6 of the-
Statement of Claim the Defendant
does not admit that the musical
works contained in the sound-
tracks of the cinematographic
films listed in paragraph 2 of
the Statement of Claim were per-
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formed on the dates alleged or that

they formed part of the Society’'s

repertoire, or alternatively, the

Defendant denies that the plaintiff

is entitled to claim copyright in

respect ¢f them under the laws of

Jamaica."
It was established by the evidence, that the appellant first
applied in 1964 to the respondent for a licence to use the
Society's repertoire, and was then granted same. The relation-
ship continued for twenty years when on the 25th May, 1984, the
appellant, by letter per its attorney, terminated the agreement

effective on the Sth July, 19864. By letter dated 28th June,

1984 the respondent expressly denied the appellant any right orx

entitlement to the use of any works being & part of its repertoire

after the appointed day of 5th July, 1984. It is clear then,
that up until the termination of the agreement, the appellant
had recognized the respondent's ownership and/or control of all
the musical works in its repertoireé.

As to the respondent's acquisition of thc ownership and/or
control- of the copyright, the unchallengcd evidence for the
respondent was that the gociety is a non-profit company which
exists to administer that part of copyright known as the per-
forming rights en kehalf cof composers and publishers of (inter
alia) mugiwal works. It administers these rights as owner of
the rerforming Rights assigned to it by its members,

It also administers the rights of members of other
national slocieties by means of a neiwork of reciprocal repre-
sentation agreements. A national society exists in virtually
every country. As a result of these assignments, the whole of
the world's repertoire of copyright music is contrclled by
the Scociety. The composer, ip joining the Society assigns
that part of his copyright kaown as perferming rights to the
society.

& proposed user ©f any of these musical works would then

have to e¢ome to the Society's office in Londen, or to one of its
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Agents in the territory (in this case Jamaica), and on applica-

tion, would be given a blanket licence in the form cf a licenced
contrac£ which would be subject to annual payments of royalties,
and which would enable the user to perform any copyright work

whether by way of live performance, reccrdings or £ilm sound-

tracks.

In respect of the rights claimed in this case the res-
pondent produced and tendered several Deeds of Assignment by
the varicus composers whose works are purperted to be included
on the sound-tracks of the films the subject of its claim.

of significant relevance are scme extracts from these
Assignments.

"In this Deed:-

(a) the expression musical work shall
mean any musical work whether non
existing or hereafter composed
seecesssescncsasesss and shall
include (without prejudice to the
generality of the expression
musical work) the vocal and
instrumental music in any cinemato-
graphic films the words and/or
music of any monologue having a
musical introduction and/or
accompaniment of any non-musical
play, and any part of any such
work, words, music or accompani-
ment as aforesaid;

{¢) the word "performance® shall
include, unless otherwise stated,
any mode of acoustic presentation,
including any such presentation by
means Of ccceovcesccsccsccesacans
or by exhibition of a cinemato-
graphic film or by the use of a
record, or by any other means, and
references to “perform” and
"performing" shall be construed
accordingly.” ’

And paragraph 2:-

"The Assignor hereby assigns to
the Society All performing rights
which now belong to or shall
hereafter be acquired by or be

or become vested in the Assignor
during the continuance of the



Before us Counsel for the appellant having abandoned

of the grounds, argued the following grounds cof appcal:-
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(ii) By permitting the premises

known #as Harbour View.
Drive-~in, Saint Thomas Road,
in the Parish of Saint
Andrew, or any other place
of entertainment to be used

or the performance in public

cf the said or any other

musical wcrks in the Society's
Repertoire without the consent

of the Plaintiff during the

subsistence of the respective

periods of the Plaintiff's
ownership and/or control of

the performing right therein.

That a stay of executicn be granted

fur six (6) weeks; and

It theye be costs to the Plaintiff

to be taxed, cor agreed.

Grounds 1(i) and (ii) and 2 (together):-

lUl°

That the learned trial judge erred

in law in finding that the Plaintiff

was the owner of copyright in all

musical works in the sound~tracks of

the three cinematocgraphic films

claimed for in the

ass -

(i)

(ii)

No evidence was adduced by
the plaintiff/respondent to
establish that the works
were first published in a
country to which the Copy-
right Act 1911 applied;

No evidence was adduced by
the plaintiff/respondent to
establish that if the works
were first published in a
country tc which the¢ Copy-
right Act (1911) did not
apply it was simultanecusly
published in a country to
which the Copyright Act
(1914) did apply.

That the learned trial judge erred
in law in nct holding that the

defendant/appellant had put in issue

the existence of the copyrights
claimed for by the plaintiff/
respondent and that the plaintiff/
reaspondent had on a balance of
probabilities failed to establish

Statement of Claim

some
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Assignor's membership of the
Scciety, and all such parts or
shares (whether limited as to
time, place, mode of enjoyment
or ctherwise) of, and all such
interests in, any performing
right as so belcong to or shall
so0 be acquired by or be or
become vested in the Assignor
(all which premises hereby
assigned or expressed or
intended to be assigned are here-
inafter collectively referred tc
as “the rights assigned®"), TO
HOLD the same untc the Society
for its exclusive benefit during
the residue of the term for
which the rights assigned shall
respectively subsist, or during
such time as (in accordance

with the provisions of the
krticles of asscciaition cf the
Society for the time being in
force) the rights remain vested
in or controlled by the Society."

At the end cf the case for the plaintiff/respondent the

appellant called no evidence and rested its case on submissions

made to the learned trial judge who subsequently made the

following orders:-

(10}
Lo

That there be Judgment for the
Plaintiff fcr damages in the

sum. of $156,358.80 with interest
at the ratc of 10%; being
$120,276.060 for the period 1984
tc 1987 and $36,082.00 for the
pericd 1989 to 1990.

That the Defendant be restrained
from infringing the Plaintiff's
copyright by deing all or any of
the fcllowing acts or things
itself or by its servants or
agents, that is to say:-

(i) By performing or permitting
or authorising without the
Plaintiff's consent the
performance in public of the
said or any other musical
works in the Society's
Repertcire during the sub-
sistence of the respective
period of the Plaintiff's
ownership and/or control of
the performing Right in any
of the musical works therein;
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it was entitled to copyright in the
works claimed for.”

Ground 1 (v)

"The learned judge failed to
appreciate that the cowner of
copyright, if any, in the sound-
tracks of the films in question,
namely, the Killing Fields, Wild
Geese 11, and a Passage to India,
was not necessarily or automati-
cally the same as the owner of
the Copyright, if any, in the
original musical works used in
those scund-tracks. The Learned
Judge cught properly to have
determined whether separate
cepyright existed in the sound-
tracks and in the coriginal
musical works, and if so, whether
the use by the Defendant of the
sound-tracks in the course of
Gisplaying the films constituted
an infringement cf any such
right.”

Ground 4 "The Learned Judge erred as a
matter of Law in awarding damages
to the Plaintiff/Respondent in
the sum of $156,3586.80 with
interest therecon at the rate of
10% per annum. The said award
was arrived at c¢n the basis of an
annual fee payable to the Plaintiff
for the pericd of 1984 tc 1990
which assumed a general repetitive
infringement of the Plaintiff's
right during that period. The
Learned Judge failed to appreciate
that the Plaintiff's cause of acticn
related to three specific acts of
infringement by the Defendant on
the 15th day of March, 1985 the
3rd day of December, 1385 and the
3rd day of March, 1986 and the
award of damages to the Plaintiff/
Respondent cught properly to have
been limited to compensaticn for
loss sustained from those acts of
infringement., Further, by the
award of damages to compensate
the Plaintiff for a period com~
mencing in 1984, the learned Judge
wholly igncrecd the fact that the
Plaintiff's cause of action, if
any, arcse in the year 1985."

grounds 1 (i) and (i}) apd 2

That the Copyright Act 1911 has application tc Jamaica

was settled in the judgment cof this Court in the case cf
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Claude Rose Trading As Central Theatre vs. The Performing

Rights Society SCCA 65/80 delivered cn 9th July, 1982

(unreported) .

In the words of Wright, J.A.:-

- The, Copyright Act 1911 was an imperial
Act . passed for the purpose .of.:amending and
consolidating the Law relating to Copyright
in the British dominions.

Secticn 25(1) states:

“This Act, except such of the
provisions thereof as are expressly
restricted to the United Kingdom,
shall extend throughout His Majesty's
dominiocns: Provided that it shall
not extend to a self-governing
dominion, unless declared by the
Legislature of that dominion to be
in force therein either without any
modifications or additions, or with
such modifications and additions
relating exclusively to procedure
and remedies or necessary to adapt
this Act to the circumstances of
the dominion, as may be enacted by
such Legislature.’

Section 37(2) of the Act, so far as is

reads:

“(2) This Act shall come intc
operation -

(A) eeeeecscencococsccsas
(D) ceceoccooceceasescns

(C)  civecveaaocssnascsas

(d) in any other British
possession to which this
Act extends, on the pro-
clamation therecf within
the possession by the
Governor. '

The appropriate proclamation extending

the Act to Jamaica with effect from the
1st day of July, 1912 was made on the 30th
day of May, 1912 and published in the
Jamaica Gazette dated the &th of June,
Accordingly, the Act with thce relevant
amendments became a part c¢f the Laws of
Jamaica and was so preserved by Section 4(1)
of the¢ Jamaica (Ccnstitution) Orxder in
Council 1962 which provides, inter alias

“(1) All laws which are in force
in Jamaica immediately before
the appointed day shall (sub-

relevant

1912.
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ject to amendment or repeal

by the authority having power
to amend or repeal any such
law) continue in force on and
after that day ....°’

(that cay being the 6th day of
August., 19¢62)."

It is to that &ct, therefore, that the respondent
rescrted in proof of its claim. In order to succeed, however,
a plaintiff who alleges infringement of his copyright must

prove twc things. In the words of Romer L.J in Hogg v. Toye

and Company, Limited (1935) 1 Ch. 497 at page 515:-

"

.... first, that copyright exists
in the work in guestion; and
secondly, that he is the owner of
the copyright, which he can prove
either by showing that he himself
is the author or that the work
was executed in one of the ways
mentioned in the provisos to
section 5, cor that he is the
assignece of the author or cother
true owner of the ccpyright.”

In this casec the respondent attempted to proves-
" (i) +that copyright existed, and

(ii) that it is the assignee of the
copyright, and

(iii) infringement of copyright, that
is, the performance in public
of musical works ©f the Society’'s
repertoire,”

What then is copyright? This 1s defined by
section 1(2) of the aAct as follows:~-

“For the purposes cf this Act
"Copyright" means the sole right
tc produce or reproduce the work
or any substantial part therecf
in any material form whatsoever,
to perfeorm, or in the case of a
lecture to deliver, the work

or any substantial part thereof
in public, if the work is
unpublished, to publish the works
or any substantial part thereof:
and shall include the sole right -
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(b)
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(d)
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in the case of a literary,
dramatic, or musical work,
to make any record, per-
forated reoll, cinematograph
film, or other contrivance

by means of which the work
may be mechanically performed
or delivered, :

Copyright therefore includes the scole right to perform a

musical work in public. Section 1(l) of the Act speaks to

the subsistence of copyright. It states:-

"Subject to the provisions of this
Act, copyright shall subsist through-
out the parts of His Majesty's dom-
dominions to which this Act extends

R

for the term hereinafter mentioned in
every original literary dramatic

musical and artistic work, if -

(a) in the case of a published
work, the work was first
published within such parts
of His Majesty's dominions as
aforesaid; and

(b) in the case of an unpublished
work, the author was at the
date of the making of the
work a British subject or
resident within such parts

» of His Majesty's dominicns as
Q,§ aforesaid;

but in other works, except so far as the
protecticn conferred by this Act is
extended by Orders in Council thereunder
relating to self-governing dominions to
which this Act dces not extend and to
foreign countries.

In section 1 (3) however, 'publication' is defined as follows:-

"For the purpcses of this Act,
publicaticn, in relation to any
work, means the issue of copies of
the work tc the public, and doces

( \ nct include the performance in public

of a dramatic or musical work, the

delivery in public of a lecture, the
exhibition in public of an artistic
work, or the construction of an

architectural work of art, but, for
the purposes of this provision, the




-11-

issue of photographs and
engravings of works of

sculpture and architectural
works of art shall not be deemed
tc be publication cf such works.

The contention of the appellant, that the respondent
had to prove by virtue of section 1(1) that the musical
works in the films, were either first published within one
»f the Her Majesty's dominions or simultanecusly elsewhere
(sectioh 35), is clearly fallacious. The instant case, not
being concerned with the publication of the mUSlCdl works
cannct be caught by the provision of section 1(1) (a); on the
contrary, it is concerned with the performance in public of
musical works, which is specifically excluded in the Act, as
'publication'. In this regard then one must look to
section 1 (1)(b) tc determine whether copyright subsists in
relation to the musical works, the subject cf this action.

However, before doing so, it should be determined
whether section 6 (3) is applicable to the circumstances of
this case - a point which forms the content of Ground 2 of
the appellants grounds, and which was strongly contended
before us.

Secticn 6(3) reads:
"in any acticn fer infringenent
. of COyjrlghL in- +any., work, the work

o shqll-uc Presuned to be,a work in_

. .vwhigh; chyqlghcwsu551sLs and -the
plalntlfﬁ SQ@%%,bphgrLbumeu to'be the
owner of the opyrlghg, unless the
defendant puts in issue the existence
of the copyright, or, as the case may
be, the title of the plaintiff, and
where any such question is in issue,
then -

(a) if a name purporting to be
that of the author of the
work is printed or otherwise
indicated thereon in the
usual manner, the person
whose name is so printed or
indicated shall, unless the
contrary is proved, be pre-
sumed to be the author of
the work;




-12-

(b) if no name is so printed
or indicated, or if the
name so printed or indicated
is not the author’s true
name c¢r the name by which he
is commonly kncwn, and a
name purporting to be that
of the publisher or proprietor
cf the work is printed cor
otherwise indicated thereon in
the usual manner the person
whose name is so printed or
indicated shall; unless the
cuntrary is proved, be pre-
sumed to be the owner c¢f the
copyright in the work for the
purposes of proceedings in
respect of the infringement cf
copyright thercin,”

In this regard, the appellant concedes that "the
evidence tendered on behalf of the respcndent was sufficient to
establish the respondent's title as assignec of the performing
rights to the works in question if the copyright is presumed to
exist”. This concession is therefore a complete answer to the
second limb of procf required for the establishment of the
infringement of copyright, that is, procf that the plaintiff is
either himself the authcr, or that he is the assignee of the
author or true owner of the copyright.

The scle question remaining therefore is whether the
respondent has, either by the application cf the presumpticn in
section 6(3) cr by evidence proven that copyright in the musical
works in guestion subsists.

Presumption of subsistence of copyright

The appellant contends that by the pleadings, that
is, the Defence filed in answer to the Statement of Claim, the
appellant put the questicn of the subsistence of the coupyright
into issue, and consequently section 6(3) cannot avail the
respondent. This being sc, the respondent must prove through
the evidence that copyright subsists, and basing his submissions

cn the failure to prove the requirement of secticn 1(1)(a), he
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contends that the respondent failed to do so.

in respect of the putting inco issue of the subsistence

of the copyright he relies on paragraph 3 of the Defence which

reads as followsg~

“Thie Defendant says that if, which
is denied, the Plaintiff at a&ll
material times owned and/cr con-
trolled the right of public per-
formance of the said musical

works it is not entitled to claim
copyright in respect of them

under the laws of Jamaica.”

Counsel for the appellant contends that by this paragraph of the
Defence the appellant did place the subsistence of copyright in
issue. He argued "that the paragraph was sufficiently clear in
order to alert the respondent to the fact that the presumption

of copyright was not to be applied and that the evidential burden
was therefore on the respondent to adduce evidence tou prove the
existence of copyright.*

Counsel for the respondent maintainred that the con-
tent of paragraph 3, does not challenge the subsistence of
copyright but instead was putting into guestion the applica-
bility of the Copyright &ct 1911 to the Laws of Jamaica. He
argued that that is how the respondent had always interpreted
paragraph 3, which is evident in the Reply which reads as
follows:~

“Z. iIn answer to paragraplis 3
and ¢ of the said cefence,
tie Plaintiff says it is
entitled to claim Copyright
in the nmusical works, the
subject of “his Action by
virtue of the Copyright Act
1911, which was proclaimed
in Jamaica on the 3Uih day
of May, 1512, and gazetied
on the ¢th day of June, of
the same year, to come into
force as of the lst day of
July, i%iz."

The Defence therefore rather than challenging the

subsistence of the copyright sought to contend that by the Laws



of Jamaica the appellant had no right to claim copyright in
Jamaica.

in examination of paragraph 3 of the Defence lends
merit to the contention of the respondent, The defendant denies
the ownereship and/or control of the plaintiff to the right of
publié performance but does not deny that the ‘right’ subsists.
1f copyright is at all denied, it is not its subsistence but
the entitlement to claim its subsistence under the Laws of
Jamaice.

Mr. Wright supported this centention by an
examnination of the background tce this action which is disclosed

[RES

.. in the ttatemenc of Claim and acmissions made in the Defence.

The allegation made in paragraph £ cof the Statement of Claim, ana
admitted in parvagraph ¢ of the Defence, speaks to the fact that
for twenty years the appellant had accepted:-

Ownership of the musical works
by the society,

The subsistence of copyright
therein,

.6 liability to pay for the
¢ of those works,

{(iv}) “he fact that for those
twenty years it did as &
matter of general praciice
make use of these works, and,

{v) That Harbour View Drive-in
Cinema was & puklic place
used for profit.

He submittved that in light of this, the appellant
could not in good faith have put elther the respondent's owner-
ship of the copyright ou the subsistence of copyright in issue.

(;) In my view, it is a reasonable inference that during

those twenty years before the itermination of the agreement, the

appeilant did recognize and acceplt the subsistence of copyright

in all the musical works which formed a part of the repertoire

of the respondent during that period.

the appellant from putting the gquestion in issue, and consequently

This, however,

cannot estop



o
,
\

.mlS..,
requiring the respondent to prove that fact. Tevertheless, its
acceptance in the past does give credaence to the interpretation
of paragraph 3 éf the Dafence, &nd tne conclusion (supra) that
the appellant was contending therefore that no claim on copy-
right could be made under the Laws of Jamaica vather than that
copyright subsisted. (#s teo the claim under Laws of Jamaica,

see Claude Rose v. The Performing Rights socieiy {(supral).

in any event, in deference to the submission made

by counsel, an examination of the evidence to determine whether

subsistence of the copyright was proven may be of some relevance.

This case deals with copyright in the public per-

formance of the musical works, and not with publication, and con-

sequently the respondent is required to prove by virctue of

section 1(1){b}, the following.=

"(b) in the case of unpublished
work, the author was at the
date of the making of the
work, a Dritish subject or
resident within such parts
of His Majesty's dominicns
as aforesaid.,”

-

In proof of this, the respondent led evidence that

the producers who gave assignments were at all material times,

om
U

members of the Society and that persons gualify fcr membership
if and only if they are resident in Her Majesty's territories.
by inference then, this evidence which remained

unchallenged, established that the persons who signed the Deeds

cf Assignments in respect of the nusical works on the sound-tracks

of the relevant filws were all resident in Her Majesty's
territvories, thus satisfying the reguircment of section 1(1){b)

for proof of the subsistence of copyright in those works.
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In conclusion, I would hold for these reasohs that
the learned trial judge was correct in finding that the
respondent was entitled to the protection of the Act, 1t having
been proven that (i) the copyright in the musical works was
assigned to the Society, and (ii) that the copyright was in sub-
sistence firstly by virtue «f the presﬁmption (section 6(3)) -
that factor not having been put in issue or in any event on the
evidence.

Ground 1(v)

The contenticn c¢f the appellant is that even if
copyright is assumed or proven to exist 1in the musical works,
the learned trial judge failed to determine whether the
infringement related to the original musical works, or to the
sound-tracks ¢of the films in question. This is impcrtant, as
by virtue of section 19 cof the iAct copyright in the original
musical works may be differently owned than copyright in the
sound-tracks ¢f the films. He maintains that the Deeds of
Assignments, assigned copyright in the original works, and not
in the sound-tracks, and consequently if the copyright which
subsisted relates to the sound-track the respcondent would not
have title to same.

In its Statement of Claim the appellant alleged in
paragraph 2:-

"At all material times the said
Plaintiff owned and/or con-
trclled the scle right of public
performance in a large number cf
musical works (herinafter called
"The Scciety's Repertcire”)
including words and music
incorpcrated in the sound-tracks
of the cinematographic films
entitled as follows:-

(1) "The Killing Fields®

(2) "Wild Geese II"

(3) "A Passage to India”
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"Judgment for the Plaintiff in the
sum of $156,358.80 being $120,376.00
for the period 1984 to 1989, and
$36,082.80 for the period 1989 to
1990 with interest at the rate cof
10% per annum."
The learned trial judge therefore awarded damages for
each year after the termination of the agreement and up to 1990.
Mr. Wood for the appellant submitted that this is
contrary to the evidence, as infringements have only been proved
in the years 1985 and 1986 per the respcondent's witness who

attended on three occasions to view the films in which the

sound-tracks containing the musical works were used.

On the basis of the evidence of the respondent's
withess that he had reascon to believe that the appellant had
continued to show films which were controlled by the respondent,
the learned trial judge awarded the licence fee for each year
of the six years from 1584 to 1990.

This Court in the case of Claude Kose v. The

Performing Rights Scciety (supra) after an examination of the

authorities set out the test to be applied in the award of
damages in cases such as this. Wright, J.A. in delivering the
judgment of the Court stated thus:-

"A party who wilfully makes use
of ancother's copyright material
for prefit cught not to be in a
better pesition than his competitor
who respects the rights of the
ccpyright holder and pays the
appropriate licence fee. The
depreciation in value of the
copyright might very well be the
econcmic loss to the owner

whose works are being infringed
and who is unable to obtain any
financial benefit therefrom
whether in the form of a licence
fee or ctherwise.

On this basis we accepted the
licence fee which the appellant
would in reality have been obliged
to pay the respondent as the
appropriate basis for assessing
the damages ..."
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The measure of damages, applying this principle would therefore
be the licence fee which the respondent would have charged if
the appellant did as he ought to have done, that is, acquire a
licence for the performance of the musical works in public.
(:\ Apart from the evidence of the impressions 6f the respondent's
/ witness that the appellant had continued to infringe the copy-
right during the period 1984 tc 1990, the only pesitive
evidence of infringements is that of the witness who witnessed
the'infringements twice in 1985 and once in 1986. pM*. Wright's
contention that there is a strong presumption that the appellant
ccntinued to do so and that the visits by the witness were only
‘random samples®' does not in my view, answer the obvious
(\) difficulty in fespect of the lack of evidence cf infringement
Cat any other time. Consequently, I would hold that the
learned trial judge erred when he awarded damages for the
period 1984 to 1990, and would consequently reduce the damages
‘awarded to $48,110.40 being the equivalent cf the licencé fees
for the years 1985 and 1986 at $24,055.20 per year, being the
annual fee claimed in the Statement of Claim.
"The appeal should therefore be allowed in part, with
<;)  a variation of the order in respect of damages, to an award
-as.stated above togéther with 10% interest thereon. In the |
circumstances, the respondent should pay half the ccst of this

appeal. Such costs to be taxed, if not agreed.
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For upwards of tweniy years the Harbour View Cinema

Company Limited throeugh ivs principal, Palace smusement Company

Limited, hcenoured 1ts clhligations to pay licence fees to

the Performing Rights Societly Limited.

nctice

Then cn 25th May, 1Yvo

the Cinema gave CC cerminate thelr ayreement L[rom

5th July, 1%i4. The substanticl royalties paid wo the society

ceased, S0 pruceecings agzinst the Cinema.

weforve Reckord J, ana that learned judge foune for

s IR

found that the aspecce wf copyright gncwin &g

performing rights been breached Ly the Cinena as

had shown theee filos with the words snd music

frem the Sociery

repel.oire without o licence from whe Sccievy. The Sceiety

was awarde. stbstaniial damages and

+

o TR -
rrom vhia

3

an injunciion.

juagrment the Cinema has appealed.

Ui the appellant Society prove an infringenent of

their copyrighty

This dispute cuncerns the unauthorised perfurmance

of musical worke., The basis of the Guclety's cwnership

was

that authors assiyned Lheir propeitly rights Lo the Suciety,

whe o procect ana enhance vhe rights

for the Cetermination and collections of licence fees when

performances were pernitted. It xs by  this means that the

assigned, mnase arvrangements
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authors earned their income for their creative works. So
extensive is the Society's reach that it covers néarly the whole
world through agencies in other countries. The performing rights
of the films in issue 'Wild Geese., A Passage t¢ India' and the
"Killing Fields® were all assigned to the Society as indicated
in Exhibits 1, 2 and 3. The ‘cue sheets'providéd by the film
production companies show the use of and duration of music used
in films as well as the name of the compdser and Bernard Louston-
Lalanne the international representative of the Society gave
evidence as tc the assignments and the authors of the wcras
and music on the films in issuc. The Exhibits disclose that
all the authors at the time of the assignment resided in the
United Kingdom.

As for the breach, that evidence was given by Donald
Scctt the Secretary of the agency for the Scciety in Jamaica.
He gave evidence that he attended the Cinema on three occasicons
as a patron and heard the music incorpcrated in the films, and
as the Societ¥ received no fees for the performance c¢f the
music on the £hree occasions, the Cinema was sued. The dates of
his visits were 19th March, 1985, 3rd December, 1985 and
3rd March, 1986. Based on these sample visits damages were

claimed for six years.

The Law applicable

The uncontradicted evidence was that the Society was
a company incorporated in England and would benefit as the
assignee from the protection of the Imperial Copyright Act (1911)

U.K. The relevant section reads -

"(1) Subject to the provisions

of this Act, copyright shall subsist
throughout the parts of His Majesty's
dominions to which this Act extends

for the term hereinafter menticned in
every original literary dramatic musical
and artistic work, if -
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(a) in the case of apublished work,
the wcrk was first published
within such parts of his Majesty's
dominions as afcresaid; and

(b) in the case <f an unpublished wcrk,
the author was at the date of the
making ¢f the work a British subject
or resident within such parts of
His Majesty's dominions as aforesaid:

(Emphasis supplied)
The legislature has recognised the application of this Act to

Jamaica see Copyright Act (Ja.) and so have the courts see_Claude

Rose T/A Central Theatre v The Performing Rights Society Ltd.
$.C.C.A., 65/80, It was not challenged that there were performances
of the films in issue within the meaning of the Act without the
consent ¢f the Scciety. 'Performance' being thus defined in
Section 35(1) as ~

"Performance means any acoustic
representation of a work and any
visual representation of any dramatic
action in a work, including such a
representaticn made by means of any
mechanical instrumcnt.”

As for the protection afforded British subjects and British
residents Scction 35(4) reads -

"(4) Where, in the case of an
unpublished work, the making of

a work has extended cver a
censiderable pericd, the conditicns
of this Act conferring copyright
shall be deemed to have been complied
with, if the authcor was, during any
substantial part of that period, a
British subject or a resident within
the parts cf His Majesty's dominions
to which this Act extends.”

Further Section 35(5) deems an author as residing in Jamaica once
he is domiciled . in Her Majesty's dominicns. Even on the pleadings
no serious resistance sceems tc have been cffered on the issue of
liability. Here is the averment of the Society in their statement
of claim -
"6, By perfcrming andfor authcorising

the performance in public of the

said musical wcrks without the

censent of the Plaintiff, the

Cefendant has therely infringed
the Plaintiff's copyright.” -~
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sulstance

to proct.

*7. Further and in the alternative
the premises known as Harbour View
Drive-in Cinewa is & place of public
entercainment and the Defendant has
knowingly infringed the Plaintifi's
vight as aforesald by authorising
ancyor permitting for its private
profit the said premises to be used
for the performance in public of the
sai¢ musical works witheout the consent
of the Plaintiff.”

Theedefencs was a bave denial and it runs thus -

“{$) hs ve pavagraphs 5 and ¢ of

the Statement cf Claim the Defendant

does not admit that tiie musical works
contained in the sounc-tracks of ihe
cinematograph films listed in paragraph 2
of the Statement ¢of Claim were performed
on. tne dates alleged cor that they formed
pait cf the Sucievy's rvepertolre, o
alcternatively the Defendunt denies

that the Plainctiff is entitvled tc claim
copyright in respect of them undexr the
laws ©of Jamaica.

(7} As to paragraph 7 of the Statement
of Claam the Defendant repeats paragraph 5.

The appellant led no evidence at the irial, so the

ot their

defence was

in favour cof the respondent. The relevant section reaGas as

fcllows s~

"¢(3) In any action for infringement
cf copyright in any work, the work

shall e presumed to be a work in

which copyright subsists and tche
plaintiff shall be presumed to be

the owner of the copyright, unless

the defendant puts in issue the
existence ¢f the copyrighc, or, as the
case may be, the title of the plaintiff,
and where any such guestion is in issue,
then -

(a) if 2 name pucrporuinyg to be that of
the author of the work is printed
ur otherwise indicated tliereon in
the usual mannecr, the perscon whose
name is s¢ printed or indicated
shall, unless the conirary is proved,
be presumed to be the author of the
woerk ;"

that the respondent was Lo be put
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Since a defence was pleaded, the issue of the existence
of the copyright was put in issue but it was merely pu% in
issue without rebutting the presumpticn. There was nc evidence
marshalled by the appellant to alter the incidence of their
liability, so the presumption and the absence of contrary
evidence favoured the Society. Further since the name of «
the authors who assigned their work to the Society appeared
on the credit of the films and there was no contrary evidence
Ly the appellant then by virtue of Secticn 6€(3)(a) the presumption
that theose credited were the authors was not displaced by

the appellants. See Hogg v Taye & Co. Ltd. (1935) Ch. 497

per Romer L.J. at Page 515. From the authors it is then necessary
to go tc the assignee and for an example, it is pertinent

to cite the relevant part of the Deed of Assignment in the

case of Paul Junior McCartney. It is as follows:-

"Iin this Deed:-

(a) the expression "musical work®
shall mean any musical work whether
now existing or hereafter composed

and such wcrds (if any) as are
asscociated therewith and shall include
(without prejudice to the generality
of the expression "musical work") the
vocal and instrumental music in any
cincnmatograph films, the words and/or
music of any monclogue having a musical
introducticn and/or acccempaniment,

¢f any non-nusical play, and any part
of any such work, words, music or
accompaniment as aforesaid;

(b)eeeeeeneenncans .

(c)oocc-no‘uucoooeo

Then there ia definition of performing right'. It is as follows:-

(Q) the expression "performing right”
shall mean and include, subject to the
exceptions set cut below, the right cf
performing in public broadcasting and
causing to be transmitted to subscribers
to a diffusion service, in all parts

of the werld, by any means and in any
manner whatsoever, all musical works,
and the right cf authcrising any of

the said acts; but, unless the following
or any of them are expressly authorised
pursuant to Article 4(d) of the Scciety's
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"Articles of Association, shall

not include the right o¢f perferming

in public, broadcasting, or causing

to be transmitted to subscribers to

a diffusion service or of autlHorising
?ny of the said acts, and of the
cllowing classes or works unless such
actd dare done by means of cihematograph
films."

Further there is an explgnation of 'performancel It reads thus -

"e) the word "performance" shall include
unless ctherwise stated, any mode

of acoustic presentation, including

any such presentation by means of
broadcasting or the causing of a

work to be transmitted to subscribers

to a diffusion service, or by the
exhibition of a cinematograph film,

or by the use c¢f a record, or by any
other means, and references to "perform"
and “"performing" shall be construed
accordingly.”

Paragraph.2 Jfthe Deed shows the legal powers of the Society as

assignee. It reads -

“"The Assignor hereby assigns to the
Society ALL performing rights which

now belcong to or shall hereafter be
acquired by or be or become vested

in the Assignor during the continuance
of the Assignor's membership of the
Society, and all such parts or shares
(whether limited as to time, place

mode of enjoyment cr otherwise) of,

and all such interests in, any performing
right as sc belong t¢ or shall so be
acquired by or be or become vested in
the Assigncr (all which premises hereby
assigned or expressed or intended to be
assigned are hereinafter collectively
referred tc as "the rights assigned"),
TO HOLD the same unto the Scciety for
its exclusive benefit during the residue
cf the term for which the rights
assigned shall respectively subsist,

or during such time as (in accordance
with the provisicns of the Articles of
Association of the Society for the time
being in force) the rights remain vested
in or controlled by the Society.™

It is against this background of the proof cf copyright
in the Society, and the proven performances without consent of

the Society that I agree with Reckord J that the appellant's

liability for breach of copyright has been firmly established.



DAMAGES

Reckord J granted the injunction as prayed and damages

of $1i55,356.00 with interest at the rate of 1%. That part of th

e

award granting the injuncticn mus® stand as it restrained the appellant

from performance of musical works in the Society's repertoire or
permitting their cinema to be used for such performances without
the Society's conseni. 4as for the damages awarded the learned ju
seems t0 have proceeded on the wrong principle. The evidence of
infringement came from Mr. Scott and 1t was based on three visits
They were 19th March, 1585, 3rd December, 19¢5 and 3:d March, 196¢
The visits were nov sufficient nor were they so close that the
presumption of continuity could be applied from 1984 -~ 1950. Yet
learned trial judge said:-

“"Damages is therefore assessed as
claimed in the statement {(sic) claim
as amended in the sum of $156,358.8C
being $120,276.00 for the period 1964
ro 1969, and $36,082.30 for the period
1949 to 1990 with interest at the rate
of 10% per annum.

in coming to that conclusion he relied on section 4(1l) o
Copyright sact. Section €(1) reads -

"Where copyright in any work has been
infringed, the owner of the copyright
shall, except as otherwise provided by
this Act, be entitled o all such remedies
by way of injunction or interdict,
cdamages, accouats, and otherwvise, as

are or may be conferred by law for the
infringement of a cight.”

dge

o

U‘o

the

f the

The amendment Yo the statement of claim for special damages

reads as follows:~-

"PARTICULARS OF SGPECIAL DAMMGE

1. Licensing fees payable in respect
of the years of hssessment 1934/1985
to 196&6/1989 i.e. 5 years at
$24,055% per year; and $12

2. Licensing fees payablc in respect
of year of Assessment 1989/199u

G,276.00
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This was the basis of the award below. The correct approach

to the assessment of damages in this case was stated by Wright J.A.

<:> in Claude Kose T/A Central Theatre v The Performing Rights Society
Ltd., in Supreme Court Civil Appeal No. 6%/82 and reiterated. by
Reckord J at page 22 of the record. It reads thus -

"A party who wilfully makes use
of anothers copyright material for
profit ought not to be in a better
position than his competitcor who
respects the righis of the copyright
holder and pays ihe appropriate
licence fee. 7The depreciation in
value of the copyright might very
well be the eccnomic loss to the
. owner whose works are being infringed
(;} and who is unable to obtain any
J . . P ’ |
- financial benefit therefirom whether
in the form of a licence fee or
otherwise.

On this basis we accepted the licence
fee which the appellant would in
reality have been obliged to pay
the respondent as the appropriate
basis for assessing the damages."”

A specific statement approved by the couits was adopted

in Performing Right Society v Berman & Another (1875) Fleet Street

(j\ Patent Law Reports p. 400 at 401-402. It reads thus -

"In regard to damages, these are

assessed by Mr. Hudson at #31l.4s.0d.

on the basis of the fee¢ which would

have been payable for the right to

perform any of the plaintiff‘s musical

works at club dances for ithe period

of one year, taking into consideration

the average numbers of people attending

the dances and the entrance charge

levied upon such pecple by the club.

That this is a proper basis of assessment

shown by the case of Performing Right

Society v Bradford Corporaticn (1lJZ1)

MacGillivray Copyrign. Cases, 1917-1523
(T) volume p. 305, referred to in galsbury's

nd Laws of England, 3rd ed., vol. . p. 247,
para. 812, note (k). I am also satisfied
that the sum claimed is reasonable.,

The precise method of calculation was given by Mr. Scott
and was based on 3% of a full house per..eek at $1C.0¢ per set. That
sum would be $4&,110.40 based on the claim for 19&5 and 198¢ in the

amendment to the statement of claim. Tk re wvas no procf for the
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cther years claimed. The resulv is that the appeal is allowed
in part, the ocrder made below must be varied and reflect the amount
now payable for specdial damages together with 10% interest. The

appellant must also have one-half of the costs of Appeal.
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BINGHAM J.A. (AG.)

I have taken the opportunity to read in draft the
judgments prepared by learned brethren, Forte and Downer JJ.A.
and I wish to express my agreement with their reasoning and the
conclusions arrived at that the appeal be allowed in part in the
manner as proposed in the judgments.

The action below sought to challenge tﬁe right of the
respondent company to its ownership ahd/or contxol of the copyright
in the musical works in question. .

The issue of liability having assumed tﬁereby some
degree of importance, the Copyright Act 1911 (U.K.) in so far as
it falls to be interpreted in determining this question has

prompted me to make a small contributicn to the matter,

The relevant secticns of this Imperial Act which was
extended to Jamaica with effect from lst July, 1912, have been
referred to by both Forte and Downer JJ.A. These sections do not,
therefore, except in so far as I find such references unavoidable

need to be re-stated by me.

The Statement of Claim at paragraphs Z and 5 sought in
so far a2 . ig material to allege:-

l. The ownership and/or control
vy the respondent of the published
works relating to the subjectu.
¢ matter. of the claim.

2. The specific breaches committed
by the defendant company through
its servants or agents. These
infringements related to breaches
at appellant's premises on 19th
March, 1985, 3rd December, 1985
and 3rd May, 1986.

The damages claimed in relation to the alleged breaches
of the copyright in the musical works in question which was in the
nature of special damages was $156,356.U0 covering a period
extending from 1984 to 199C. This sum was calculated based upon

Licence Fees of $24,055.20 per annum from 1984 - 19£$ and $36,082.80
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for the year 1990. Having determined the issue cof liability in

the respondent's favour he then proceeded tc award damages con the
evidence presented by the respondent for the entire period from
1984-1950 as set out in the Particulars of Claim in the Amended
Claim for damages. I shall return to this area of the claim in
dealing with the award for damages made by the learned trial judge.

The Issue of Liability

Section 6(3) af the Act presumes that the musical works
claimed in paragraph 2 of the Statement of Claim to be works in
which copyright subsists. The appellants in their Lefence by their
traverse at paragraphs 2 and 6 sought thereby to rebut thé‘presumption
of title to copyright in the respondent and tc¢ put them to proof
of ownership and/ar control of the said musical works. The evidence
adduced in the testimony of Dernard Loustan-Lallane along with that
contained in the documents Exhibits 1,2 and 3 relating to the
assignment of the said mus.cal works to the respondent Society
established leyond per adventure of a doubt that which was alleged

in paragraph 2 of the Statement of Claim.

Faragraph. 5 of the Defence sought to traverse the
alleyations of specific breaches of copyright alluded to in the
evicence of Donald Scoti. The appellants'Attorney-at-Law having
chosen to rest his case, no evidence was brought to counter
Mr. Scott's testimony. Merely to make a bald assertion in the
Defence of a lack c¢f knowledge or authority for the performances in
gquestion was in my copinion not sufficient to relieve the appellant
company fiom liakbility for the breaches in guestion,

‘The evidence adduced by the respondent which was left
unanswered therefore made the determinacion of liability by the
learned trial judge in the respondent's ifavouur inevitable.

The learned judge also granted a final injunction. Such
"relief was élearly warranted on the evidence. This was not

challenged on appeal and therefore must stand.



The Issues i bamages

The learned judge awarded the plaintiff the entire amcunts
Gue for the assessed licence fee from 1904-1980 at the sums set
out at the commencement <f this judgment. The measure cf Faméges
in caseé of this nature fell for the consideration of this Court

in 5.C.C.5. 65/80 Claude Rese ¢/a Central Theatre and the Performing

hights Suciety Limited {uncepcorited delivereda on Sith July, 19bZ.

There it was held by the Court per dictum of Wright J.A. that the
appropriate measure of Ganages in cases of this nature was;:-

“The. liceiice fee which the )

defendant would have been obliged

to pay the respondents as the appropriate

busis for assessing domages.” (Page 16)
Using this yardstick end applying it to the evidence in the Couxt
below, the claim being for special damages, it had cof necessiiy

to be specially alleged and strictly proven. See paragraph 23

léeh BEciticen of Mayne and McCregor on Lamages, alsc Straus_ Bucks

nktie rolay v Hutchinson (1905) 4.C. 5185 per dictum of Leord

Meaughten.

Wy

Special camages are such as the law

will nct infer frcom the nature of the

act. They do nct follow in the

CLGIiNAary course, ey are exceptional

in characcer und therefore they must

Le claimed specially and strictly

proven.”
although the evidence before the learned jdye related- to
"random gamples' concerning three visits to the appellants'
wremises by Donald Scott in the years 196% and 1946, there was no
cther evidence adduced by the respondent +to establish any
infringements in the other five years alleged in the amended

Statement of Claim. The mere ipse cixit by Scott that he haa

reasocn tc believe that the appellant will ceontinue to show films
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which are contrclled by the respondent did not measure up to
the standard cf preof required. This certainly did not fall
within the category of strict proof by evidence which was clear
and unequivocal. In this regard, therefore, the learned judge
in so far as he scught to rely upon evidence which was clearly
lacking as te its cogency, fell intoc error.

it was for these reasons why I tco jecined in agreeeing
to the proposed order as set out at the commencement of this

judgment.



-17-
and in paragraph 5:-

"The Defendant has on a number
of occasions infringed the
Plaintiff's copyright by per-
forming and/or authorising the
performance in public of a
number of musical works in the

‘ Society’s Repertcire withcut

(\)/ the consent of the Plaintiff

- and in particular on the 19th

day of March, 1985, the 3rd
day of December, 1985 and cn
the 3rd day of March, 1986,
the Defendant without the con-
sent of the Plaintiff performed
‘and/or authorised the per-
fcrmance in public of the words
and music incorporated in the
sound-tracks ¢f the three (3)
films abovementioned."

In all the Deeds of Assignment - "musical works" is
defined in the terms already referred tc, but for emphasis I
repéat here that it "shall include ..... the vocal and instrumental
music in any cihematographic films ...." The contenticon of the
appellant that the assignments were of the original musical
works appear then to be without merit.

It is clear that the appellant claimed that it was
the assignee of the copyright in the musical works including the
works incorporated in the sound-tracks.

Proof of this claim came from the witness for the

Y

respondent, and as this ¢vidence tcgether with the Deeds cf
Assignment showing the Assignment to the respondent, remained
unchallenged at the end ¢of the plaintiff's case, the respondent's
claim to the copyright in the musical works in the sound-tracks
was established.

I would therefore hold that there is no merit in

this ground of appeal.

\,
N

kv) Ground 4 - Damages

Having found for the plaintiff/respondent the

learned trial judge awarded damages as follows:-



