i

JAMLICH

I THE COURT OF APPE:AL

CUPREME COURT CIVIL LPPEAL NO. 40/90

BETAWEEN

AND

BEFORE: THE HON. MR. JUSTICE ROWE - PRESIDENT
- THE HON. MISS JUSTICE MORGAZN, J.A.
THE HON. MR. JUSTICE GORDON, J.A. {AG.)

 EEPBURN HARRIS . . PLAINTIFF/APPELLANT
" CARLTON WALKER ADEFENDRNT/RESPONDEE?

Miss Dorothy Go ~don for nppellant

John Vassell 1nstructe& by

Dunn, Cox

ROWE P.:

& Orrett for Respondent

November 26 anc December 10, 19920

As & result Of a wotor vehicle accident on

Decenbo: «;

o his'ief

permanent di

l*aoilipy

danages a%

ngu_ the appal*ant sufiezhd sevare in u;mea
‘;Lg and 1 fL Lip whaich resulted in some

”'s‘b‘lity. The x&spcndent Gid not contest

and ‘on Moy lD 1999 Lang:zin J. assessed special

headings:

$ 21,9” and general damages under two
(&) Hzrdaship on laJvUL . “
S market -~ L 22,560,400
(L) Pain and $uffering

and loss of ameni- S Se
tids at =~ $100,000.00.
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angrin J. did not record any reason %or hig 7
award which in the end was unsatisfactory te béth sides.
Kr. Vassell conceded thaijthé:special daﬁages %hould be
increased by zt least 34C,0C0.00 to reflect the sum
payable to a substitute minibus driver up to fugust 1990
whilQ.Misé Gordon vié%rously atﬁacked every aszsesscd sum
awardaed. ;
~The ¢minent Professor Golding, Srihopaedic
Surgeon confirmed the sleading that the appellant suffe;ed
a frééture“of“the u?pér eni cf tne tibia‘énd fibuly wifh
&n unusual fracture of the acetabulum socket. Consequen-
tiali injuries include wasting of the guadrupved muscles,
swelling around upper thiré of left‘lowef'lég; scarfing,
3/4" shortening of left leg and pain in lefs hip,

Frof. Gollding estimated the impdirment to be. 50% of lefe
leg and 20% of ithe whole Person.  Re recommended a total

hip-replacement as his trcatment of +he appellant between

January 7, 198% and at the time of his giving evidence

o}

in May could not prevent persistent pain in the hip,

Treatment in hospital included immébilising the left leé
in a plasver cast for three weeks in Decembur-January.

i further plaster cast was appliced to Lhe nip for four
weeks.asfof april 1,7énd extensive physiotheraphy followed

later. The appellant was discharged from hosgital an

e
it

crucches and confincd to bud For gsome throe monihe.

Disabilities of which the appellant complained included
inability to sioop or stand fox lon? periods: a limping
Guit lesulhing in pain in the hip, some anxiety and
depréésion; inability to garden or swim, inability to

drive a winibus., In reccmmending the hip-replacement

Prof. Golding opined that this would effectively eliminate



the pain in the hip but the wasted, shortened leg, would

not be ideal for a minibus driver, an occupation he would -
advise the appellani to eschew.

Hotwithsvanding that since 1575 he suifevred from'
& heart condition, the appellant was an unusvally active
man who operated a minibus from Xingstoen to Montego Bay ~

gix days each weelk and one way from Kingston to bog-Walk

=

or 5§BStEa§,Gacn day.  On the sevonth day he:assisté&-bs 
a specialist welder in his wayv-side weld:ing business &t
Bog-vwalk where he lived, and found time overall o teomd his
Kitchen gasden and keep wrim Lis fences and luawn. 1n
calculating his claim for special danages the appellant
put ﬁcrward,a figure cof gross.carnings-of $1,960.00 from
the operation of his minikbus loss expenses of $4006.¢0 and
at $33C.60 per week from welding.

. Bvadence in suppcst of these earnings camce from
the oral tegtimony of the appellant, unsupporited by even
a tittie of documentary evidence. Vhat wad s trial judge
reguived te do? Accept the appellant's assertion that he
operated a2 minibus on a maximun capacity-basis, six days
each week behweon Xingston and Montege Bay, unencumbered
with the responsibility of conveying low-fare®school-
children? Should b accept. that this vebhicle would not
Le subject ¢ mechanical break-dcwns of ocher operaticnal
problems® Lf Lhe appeliani was to be believed he kept
no books of accounti, paid ao-lhcome. lax 4nd could pro-
duce no figancxal record from-which & rgliable earning
pattern could Le inferred,

Plaintiffs ought nol te be encouraged to throw

up f%qg;es at trial judgesg maxe ne effort to substantiate
themxgggipp rely on logical argument <o say chat specific
sumstggimcqu:must,hava,begn»eérned; Couris have'expérience

in measuring the immeasurable, to borrow a phrase of




Carberry J.&a. in C.i. 65/81 - United Dairy Farmers Ltd.

et al v, Lloyd Goulbqurnt (27/1/34} but when they have

$0 acted their determinations cught net to be‘unreasonably
attacked.  ¥We were told in argument that the appalliant
gave inconsistent evidence ag to the volume of his
earnings £rom thie operaztion of the minibus. it =he pre-
vailing fure-rate structure the appellent could scarcely
justify a gross of $1,3500.00 per day. * Having regard to
all tig factors which could depress this optimum figure,
we are of the view vhatt the learned trial Judge acted
reasonably by adopting a gross take of $1,000.00 per day
1ith expenses set ot $200.00 per day, giving a net daily
intake-of $806.00.

an o imporiant head of damage claimed b

+

L%

/ the
appellant was vhe loss which he suffered for his handicap
on the labour market. In an unusual show of confidence

in the submissions of ths respondeni's attcrpey, the trial.
Judge awarded $3:,530.40 under this head, in the exact.

sam suggested by Counsel. Earlier he had zssessed loss

of earnings ag a nec i

2]

ure of $81,G00.0L again the very
sum wihich the -iespondent found mwest ceascnable and with
which we have .deteiwined that ve will not Interfere.
Miss Coxdon submitted that the tr.al judge’s approach to
handicap in the labour market was based on incorrect
principles_and ignored che evidence of Prof. Golding,
Clearly ?Prof. Gelding did noi wish to see the appellant
cperating a minibus ever again., uith the replaced hip

it woulé in the view of Preof. Golding "be soumuwhot
dangerous” for the appellant to drive a minibus.  Without
the new hip, "he could no. do minibus diiving” and in any

event; "I Gon't think he should retuin o minibus driving®,:



hw for welding, the most positive ‘epinion-that Proi. Golding

fmte

coulcd express is thet the appellant could return to light-
welding Jjobs.

Mr. Vasszll was over-optimistic in his submissions
that ‘the .appellant, relisved from his respoasibility to
drive & minikus could devote all his time td welding and
conseqguently ezyn:an income <gual to-or in excess of his
pre-accident total income. ' Theres was no evidence to support’
such & propocition. ‘The respondent's concession that the
appellant was entitled to emplcy.a driver for the minibus
up to August 1380 -when, if the hip-replacement had been
timely performed, he would have been able to resume light:-

welding, s indeed a concession . that Quring the remainder

o

of the apellant’s working life, he will not bhe able to drive -
a minibus as an occupation. it seems that the proper basis
for assessingithe‘hardéhip in the labour market is Lo

nable the uppellant to employ.a driver for ai least cne”

“half che week te operate the minibus. This would mean that

during.the active period of his dviving iife; tie sppellant

r!'

suld have pari-iime assistance and could therefore without
danger tio- himself or to the public be eble te opérate hisg
minibus-. - sltheuglh Prof. Golding, looking into the future,
did not regam the appellant as fully ééu;pped'to drive the
minibus he did admit that if the.appeliant'was prupared

to take it genily he could dwive the minilus, that is to
say if he did not exceed the speed limit. - Giving all the
evidence the. most reascneble interpretation; a substitute
part-time.driver could be employed ac $80.00 per day, three
days per week over a period cf five years from & Gate three’
montns afier the rnotional hip-replacemenc operation} rhat
ig fugust 1990, When o deduction of one-ihird is made fér

ra purpsses the resulting net amount would be $41,267.00.0¢.

N

This sui added to the $4u,000.30 conceded by the zospondent



as assessable to-lugust 1350, weuld swell the damages
awvarcable for hardship enr the labour market to $81,267.00.
Miss Gordon bravely argued that the trisl
judge-should have made & more Jenerous award for extrg-
noucishment during his post-accident period and following =
upon ihe projected hip-replacement operation. This
item it of nuisance value only in the context of the
everall.award andiwe can.find no basis upor which the-
sum of $1,600.00:-was fixed nor why it should be increased. -
There is no merit in those submissions.
hnother:major groumd of appeal argued by
VMiss~Gcrdon wars to the effect that the award of $100,000.00
for pair and suffering and loss of amenitias was mani-
festly low and unrezscrable .ané did not accord with the
@vidence. She pinned her argument to the alleged‘similafity
between the instant case and thut of C.L. MGe7/81

Desmond McLean v, Yorkwin Walters and another, decided by

Patterson J. on Fovember 9, 198% in which he awarded
$190,000.00 for pain and suffering and loss of amenities,
past.. present. and future. That picintiff was taken from

the scene of the zccident unconscious. He was admitted

to and remained In the University Hospital for five montchs
undey- the care of Prof, Golding. His injuries included a
severe fracture dislocaticn of the lefe hiQP fracture of
the shaft of the humerus, and small cuts in the face and
head.  Treatmunt included an -operation to reduce the
fracture of the hip,-and applidation of plaster cast to
left arm. . Traction was applied to the leg and the pstient
was confined to bed naled, lying on his back with his left
arm suspended. He could only move if assiswed and waé‘
unable to-wear clothes. The cast ias removed froﬁ-his

lef* hand ufter: two mouths @nd the ‘traction f-om his leg
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after 3%—4 montiis. He was discharged from hospital after
five months,_n & wheel-chair, and thereafter with the aid

of cruiches re~commenced to walk., Ne received cut-patient
treatment at the hospital for three months and physiotherapy
for fdurtecn months. Up to the time of trial, ten years
after the accident, the injured man was suffering pain.

" These facts demonstrate- that there is absclutely
no similarity between the seriousness and extent of McLean's
injuries with those of the appellant and therefore the =
award therein provided no guide for Langrin J. McLean's
award is nevertheless valuable to demonstrate that to
advocate as Miss Gordon did in her written submissions,
for $27¢,000.0C in the instant case, for pain and suffering,
is to be unrealistic.

Cases tried between 1984 and 1987 ‘were cited to .
support ithe prupésition that general damageés awarded in

those years should ke massively increased to Feflect the

rapid growth of inflation. <Central Soya of Jamaica Ltd. V.

Junior Freemarn $.C.C.i.. 1&/3&Hsuggesteé that the deprecia-~
tién of %ﬁé'value of the Juwnican dollar over a given pérlod
Gf tiné"c;n be used as a measure o preserve the real value
of the aamagus to an injured person who receives 115 money
at a‘future date. It is time that & more pPrecise and
sophiéciéatéd method be devised to find the guantum of the

money of the day, taking into account inflationary trends

in the zconomy. This should now be a matiter of evidence and

a.

moreso when substantial sums are being claimed.

fhomas v. Arscoct and Patterson S.C.CLa. 74/64 was

decided in the Couirt of “ppeal in May 128¢. Thomas suffered
a wound £V long and 4% deep to the right thigh extending 3"

above the knee going broximally to the hip joint. The femur
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protruded “hzqugh the wound. - There was a comminuted :- -

e

circular'fracture which extended to the knee joint and was,

on admlsSLOn to honpltal found to be contaminated and.

d ty.wﬁgbe;@_was‘sevegg blood loss necessitating a.blood
transfu§ién._ﬂa ske;gtg%_tractiqn was applied.to the
injq;eq limb and re@g@ng%vinhplaqe for owver two months,
cqmg}gtgly‘immobi;ising the patient. Complications
includiqg_a chest infection developed while the patient
was hquﬁ?al}zeda mEfter thghrempval of the plaster-ofi-
paris cast, Z~Rays revealeﬁ_that the large segment of bone -
which projected from the wound was dead but had not
sepa;a ed suf fLCLentlj fo; safe removal.. . & further

operation was projected. For cver iwo years the fracture-

o

site ocozed malodorously..
There was marked gimilavity between the injury

to the p@a@ntiff.ig Thomas v. srscott (supra} with that of

the instant 3ppellan;.,.bcth men suffered 3/4" shortening-
of Lhm.iég and bobh would be lixely to sufrer 2 ;q%rz_ﬂ

permanénﬁ aisability ftcr a SLyOﬂd operation. Thomas was

-l’-

awarded $4u,000 UU for paln and suffgg+n6. iLbsent any

eVldenCL af uh& efrecg of 1nflab¢oﬁ upon the value of

money since l/ué¢ the ya:ustlck of 159% increase upen the
1965 award for & similax injury, which was used in this

case Lepxcs;nts the upper llm;' for such an award today.,
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Where there is a spirited contesi on the guestion
of the gquantum of damages in personal injury cases, the
parties are entitled to know from the tribunal of fact,
the reasons which impel it to award one figure rather than
another. In this case we will allow the appeal in part by
varying the amount awarded for hardship-in the labour market
and subistituting $81,$006.00 for the sum of $22,5C60.00. The

Judgment of the Court below is affirmed in other respects.,

There will be costs 1o the. appellant to be agreed or taxed.

- MORGAN J.A.:

.. 1 econcur.

GORDOM J.4. (4G.):

I concur.



