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‘Willkie, J.

The Plaintiff's case is that he is a farrmer and owns and
occupies lands at Turner's River, Brown's Town, Ct. Ann. That
these lands were cultivated in crass, cimento trees, citrus and
lumber trees; and adjoin lands owned and occupiecd by the
defendant. That on 7th April, 1¢73, while at his hone, defencant
came there and told him he was in trouble with him. That he
asked him what had happened anc cdefencant told him that he
(defendant) light his.cocoa bush with fire, left it and went to
Brown's Town ancd when he came back he find the fire escape anc
come over into his (plaintiff's) land and burn down his pimento
trees. That defendant asked him to come to the fire. That he
accompanied defendant to the land and found fire raging there.
That he subéequently obtainec help ancd the fire was put out.

That the fire caused damage to about five acres of the land,

On the following cday (a Sunday) he saw the defendant at
his (defencdant's) gate, defendant asked him what is he ¢going to
ao about the fire and damége; he tolcd defendant that since he
(defendant) hac burned down all his valuable pimento trees the
land don't worth much, 60 he had decided to cut up the 1énd anc
sell it as people had been worrying him about it ancd according
to the position of his (cdefendant's) land he would like the
defendant to give him a road near his place to get to his
(plaintiff's) land to compromise it. Defendant saicd yes he
could get the road., That he told defencdant he should meet him
on the following Tuesday at his (plaintiff's) house and defendant
agreed to this.

He next saw defendant on the Tuesday evening at his
(plaintiff's) brother's home when cdefendant told him he is not
giving him the road any more because is not him burn it, That
he told defendant he was going to value the damage, The services

of Mr, McTaggart, valuator, was obtained, That he acconmranied
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MI. McTaggart to defendant's home when he served the Notice of
Valuation upon defencdant on the following Wednescay. Defendant
told him he was going to show him (plaintiff) the person who
burned the place, and called one John Campbell who works for the
defendant. That Campbell said in the nresence and hearing of
defendant that both defendant and himself cut the cocoa bush,
but he was not ready to burn his yet, but defencant light it for
him and leave to Browns Town and the fire escape over his
(plaintiff's) place and burn down all the trees. The damage
was subsequently valued in the presence of defencdant, who
agreed to the number and type of trees damaged and the extent
of the damage.

The defendant denies plaintiff's allegations. Defendant's
case was that his land adjoins plaintiff's land and is separated
from it by a stone wall., That although there are pimento trees,
citrus trees, some lumber trees in plaintiff's land it is in
ruinate, That he knows one John Campbell who works for one
Mr. Green on other cdays and works for him on Thursdays and
Fridays only.

In February 1973, Campbell asked him if he could give him
the hill to cultivate, which was then woodland, énd he cicd so
free of charge. That Campbell cut down the woodland. That on
Saturday, .7th April.1973, he left to Brown's Town to trim his
hair. He then saw Campbell in the coconut walk on the lanc
cutting limbs to make his hut. 5e left for Brown's Town about
7 a.m. He returned about 1 p.m., when he saw Campbell who told
him that fire get away from him; he {Campbell) had make up fire
to cook his breakfast when he go down to carry the next bundle
of coconut limb to make his hut; and when he cown there he saw
the smoke. “'hen he came up to where he had made up the fire,
the fire had got away; that he tried to put it out, but could
not manage it. That Campbell and himself tried to put it out,
but could not and he went to plaintiff and told him fire was in

his (plaintiff's) place and his (defendant's). That they left

and came to the lancd,
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Flaintiff went for help, and Campbell and hinself put

out the fire and he returned to his yard., Later at about 5 p.m.

that day (Caturday) he saw plaintiff at plaintiff's sister's home when
plaintiff told him he (plaintiff) wanted a xoad. That on the

Suncday morning he was at his gate and he saw plaintiff at his

gate, That plaintiff told him to come and let him show him

-where he want the road. He followed plaintiff on the roadway

and/plaintiff showed him where he wanted the road. The rlace
pointed out was between his house and one Mr. Gordon's house.

He said he told him he can't do no business with him is

Mr, Green looking after his business and he can't make any

plans back of him and plaintiff got vexed, and drive away. He
next saw the plaintiff on the Monday driving away from Mr, Green's
home. ©Cn the following %ednesday VMr. McTaggart, the Valuator,
came and handed him a paper. That he told plaintiff to go to
Mr. Green ancd call out for John Campbell. That plaintiff drove
to Green's gate and he (defendant) called Campbell, who came.
That he told Campbell to tell plaintiff how thc fire get away.
That Campbell said he was cutting coconut limb to make his hut,
he carried up the first bundle and then make up his fire and
went for another bundle, when him down there he saw big smoke
and fire getting away; that he went to out the fire but he could
not manage it, That plaintiff then drive away.

John Campbell gave evidence for the defencant and supported
this contention as to how the fire started. Campbell also cerosed
that on two occasions plaintiff offered him Forty Founds (£40)
to say that it was not he (Campbell) who started the fire,

Having heard the witnesses I accept the evidence of
plaintiff as to what transpired at his home that morning when
defendant came to his home and reported the fire. I do not
accept that the cefencdant was speaking the truth., The defencdant's
whole conduct in relation to rlaintiff's recuest for a roadway
as a compromise directly contradict his testimony before the

Court and leads me to reject his entire evidence and hold that



i/‘—\

-4 -

he is not a witness of truth. In his examination in chief, he
said that he next saw the plaintiff after the fire at plaintiff's
sister's home on the Saturday at about 5 p.m. when plaintiff
told him he wanted a road. Defendant apparently said nothing

to plaintiff then. Why then should vlaintiff be asking for a
road? Defendant's evidence is that when Campbell told him of
the fire and he himself saw the fire, he went to rlaintiff's
home and all he told the plaintiff was that fire was at his
(plaintiff's) place and at his (cefendant's) place. He did not
tell him how the fire had started. ©On defendant's evidence of
what he tolcd plaintiff the fire could have started either on
plaintiff's land or on defencant's land; so why should plaintiff
ask for a road,

It is patent that plaintiff must have held the view that
defendant was responsible for the start of the fire. How could
plaintiff have arrived at that conclusion? Plaintiff stated that
defendant told him that he (defencdant) had light His cocoa buci.,
left it, and went to Brown's Town and came back to find the fire
had escaped over in the plaintiff's land., Surely it is reason-

able to infer that it was upon this information the plaintiff

concluded that defendant was responsible for the start of the fire.

and as a consequence asked for a roadway to compensate for the
damage done to his (plaintiff's) prroperty. Again, defendant's
evidence that on the Sunday morning when he saw the plaintiff
at his gate and plaintiff asked him to come and let him show
him where he wanted the road, he followed plaintiff alonﬁ the
roadway and plaintiff incdicated the spot, That the spct indira+
was between his house and Mr, Gordon's house. ¥vhat was his
reprly to rlaintiff's request? Ifot that it was Campbell who
was responsible for the fire; but he told plaintiff that he
can't do any business with him, it is Mr. Green looking after
his business and he can't make any plans behind his back.

In cross-examination the defendant's evidence is significant

in this regard. He stated, "I thought that where Mx. Hyde
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(Plaintiff) want me to give him the road was unreasonable; he

could never get a roacd there because it was going to run

between the two houses. The houses would not be private',

What does he mean by this statement? I am of the view that

he is clearly admitting responsibility for the fire anc consequent
damage to plaintiff's property, and that he is willing to give a
roadway as a compromise, but is of the view that the plaintiff is
unreasonable in asking for 2 roadway at that particular spot.

The parting of the way between plaintiff and defencant came about,
not because cdefendant is saying that hé is$ not responsiblefQ: the
fire but because he is not prepared to give plaintiff a roadway

at the point indicated by the plaintiff.

Defendant went on and stated in cross-examination, that he dic

show plaintiff another srot where he (plaintiff) could put the

road. That he told him he can't get a road there on that spot or
any other spot, noways; that IMr. Hyde said I must give him a

road; that thgy did not discuss it; that he (plaintiff) sﬁid he must
come with him, make him show hi;: where he wanted the road and he
went with hir to the spot where he said he want the road, and he
said no he can't get it., That he (plaintiff) wanted the shorter
part of his (defendant's) place to go up to his place, This must
be so as is why he want his place to rake the roacd that he (Flaintifz
should cut his (defencant's) place and make a road, e further
stated that if he hacd no business with a person and he i1s standing
at' his gate, and he came anc saicd he wanted a road throuch my land
he would tell DiMy. .oy get it. That Mr. Fyde rick the place

and he told him he can't get any road there. If defendant is to

be “elieved, up to tlis time he has said nothing at all about
Campbell to Plaintiff. The first time he makes mention of Campbell
is on the following Wednesday after e ic cerved the notice of
valuation by McTaggart, when e accorpanies Mcagcart to ris gate and
sees plaintiff a,d tells him to ¢o to Green's gate, That Flaintiff
drive to Green's gate, he follo.rs and calls John Camrbell who comes.
and he tells Campbell to tell Mr. Hyde how the fire cet away.
Campbell thereuron states "He cutting coconut 1limb to ma%e his rut,

he carry ur the first bundle first anc then make up his fire and
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went for anot]er.bundle and wren htim cown there him see big smoke

and said fire get away; tiat he went to out the fi;e but he

could not manage itV This was the v~ry first time, on tle defencant's
evidence, that Campbell 1S rentioned to plaintiff. 7The fire occurred
on tte Caturday - defendant saw rlaintiff on the Saturday; firstly,
when he went to advire ™im of the fire. Defendant's evidence is that
“ampbell had exrlained to him how tre fire occurred, Me said nothinc
of this to Flaintiff, he merely told plaintiff fire was over plaintif:f’
place and alsc bis rlace. He accorpanied pléintiff to the rremisen

in plaintiff's car., Ye still said nothing about Canriell, He was

left at the premises while plaintiff went for help. Fe next saw
rlaintiff that evening at about 5 p.m. at plaintiff's sister's hore,
when plaintiff asked for the road, he says nothing to p;aintiff abont

Campbell, He next sees plaintiff the Sunday at his nate, when
rlaintiff spoke to him abou¥ the raod and he follows vlai: tiff along
the road and rlaintiff indicatec the srot where he wanted the ro-:.
He tells Flaintiff nothing aout Camrbell, but instead staies thmt

he can do nothing behind I'r. Green's back as Mr. Green landles bis
affairs, He next saw plaintiff on the londay driving away from lr.
Green's gate. e was goinc to Treen's "ome, He says nothin~ to
rlaintiff about Campbell. It is on the Wednesday after the VYValuation
Motice has becn served on hi® that he first sroke about Camrbell,
vrat is the position of IMr. Green in a'l this? Cn defendant's evidence
Mr. Green looks after his affairs, f®Green in his evidence stated that
ne saw defendant the Sunday werning and spolre to him anc looked at
the land. The land he is referring to must be the daraced rroperty,
e stated th~t he saw plaintiff on either the l'onday or Tuesday
following, that plaintiff came te him at his home and te vas getting
ready to go out, that plaintiff tolcd him he has asked defendant for
a road and defendant hacd told him he could nct do anything until

he plaintiff came to him, that bhe told plaintiff e was very sorry
he could not do anything at the moment but plaintif? should wait

until weekend when he woulcd ask two friends, the forwer paris* officer

&

of the Ministry of Agricilture and a rozd engineer of Kaiser Bauxite

-
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to go with plaintiff, defendant and imself, and they would worl
ouvt scmething, that rlaintiff said, you don't know me, it muct
either be now, or I am going to 2rown's Town for further action,
and he drove away.

Why a former parish officer from the Ministry of Agriculture and
a2 road engineer? The reasonable inferences to be drawn f rom the

. e . of
qualifications these two persons are clearly:

(2) to ascertain tbe extent of and quantum of darage
done to the rlaintiff's prorerty, and
(b) where cn defendant's land would be suitable to lay
down a roadway.
Defendant poa sroken to Green on the Sunday and he (Green)inspectaed

land, Green is defendant's ran cof husiness. Why would he be

‘negotiating on behalf of defencdant for a road if def~ndant was not

accepting responsibility for the darage? Green said ncthing to
rlaintiff about Campbell being resprorsible fcor the fire., Is it
conceivable that defendant dicd not tell him if it were true tlat
Campbell was responsible? Defendant did say in answer to a question
in regard to why he wanted an inderendant valuatic» rade of the damage
by Mr. Green, that Green went to do so as Green hacd szaic he waptad
tc see if any settlement crn be rade between cdefendant and plaintiff,
that is why he went; that he had told Green he cdefendant was not
responsible for any fire. ®Green never said anything atout this at
any time to the plaintiff.

The wbole tenour of Green's evidence is that the question of
liatility on the part of defencant was not in question. What was

is whether:
(2) plaintiff could get the roadway as compensatiocn;

(b) where the roadway s'ould be laid, Incdeed Mr, Green
stated th2t when “vde came tc see rim he did understand
that this question of the roadway was corpensation
for the dawmage that had heen cdone to his (plaintiff's)
farm, that his rerly to plaintiff was an implied Tromise

that the comrensaticn in that forrm would be civen

)
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serious consideration.
Yet, upr to the time, not one word is said about Campbell tc the

prlaintiff by either defencdant or Green.

The cénduct of defendant and Greer strengthens me in the view
that defendant is not a witness of truth and I reject his evidence
in this regard and accept the evidence of the plaintiff and his
witnesses. As for Campbell's evidence, I finc thst he is untruthful
and wholly unreliable and a verson who wouid go to any lengths, and
¢id, to help the defendant. I reject his evidence in toto.

I fincd therefore, that the defendant is wholly lialkle for the fire

and the consequent damage to plaintiff's land.
DAMATEC

McTaggart in his evicdence stated he valued the damage in the rresencc
of defencdant and two ladirs defendant brought as checkers, His
valuation follows:

273 Pimento Trees totally destroyed - burnt by fire €
$60 per tree ¢ 1622,.00

23 Citrus trees @ {30 rer tree €c0,00
orange and tangerine

10 lumber trees

5 Makogany @ 20 vrer tree {100

5 Bullet @ {15 rer tree I 75 175 o

50 square ctain of grass 7 1.50 per square chain 75.00
Fees | 000
[ 17,660.0C

The questions to be resolved are the number and tyre of trees:

(a) totally destroyed
(b) partially cestroyed, and
(c) wvalue of trees - totally or vartially cdestroyed.
The defendant adritted re was rresent and was accom-anied by tuvo

women, his tenants. Trat Mc Tagcart check and covnt up the trees hurnt.

He, however, stated thrat McTaggart checked:

24
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(1) Pimento trees - these have since died.
(2) Mahogany tre»s, cnly the leaves were scorched - that

these have since recovered;
(3) two citrus trees i.e. one orange znd cne tangerine-
tle orange have died, the tangerine tree just

quailed ur from the effect of the fire;
(4) saw no bullet tree there;

no grass was burnt.

Defendant stated he had the two women one Gilzine and one
Joyce Bennett as witnesses, so they could check too; that while
McTaggart counted, they counted too. That after McTa-gart counted,
McTaggart said 'Tally! and they said 'Tally' too. That after
they done count they added ur and they checked with one another and

see if they got the same thing. That they got the same thing,

That as far as the counting is concerned l"cTaggart and his two ladiecs

agreed on the spot.

Despite this, cdefendant called two witnesses in regard to the
damage. Mr. Green and Mr. Bennaett., WMr. Green, in his evidence,
stated that plaintiff's lznd “efore fire was a steer hill and
vegetation was ferns, shrubs i.e. undergrowth, pimento trees, few
citrus and non-descript timber trees, and no grass; that the majority
of pimento trees were young; that the larger number were, non-bearing
trees; and a few wilcd orance trees, no citrus grove was there.

Tre land was nct weeded. 7That he inspected the burnt area, some
two to three weeks after the fire. He again returned tc the burnt
area in August, 1973, with a Mr, Bennett ancd he acain vicited the

burnt area with a Mr., Rennett in 1974,

In August 1973, wien he visite” the burnt area some cof the
trees were springina back, they had not died. The two mahogany
trees were springing back, A check was make of the trees that hac
died. In cross-examination he stated that it was not un-common o Pind
300-350 pimento trees on land suvcl as the portion burnt in St. Ann.
He also stated that two Bullet wood trees were growing on plaintifi'c
rremises, of course, defendant s2id he saw none. In res
examination he stated that when he cpoke of 300-350 nimento trees heo

meant that most of the trees would be the younger trees from seedlings.

Tre witness gave no evicdence in relation to the numter and
type of trees that he saw totally destroyed, rartially destroyed,
or trees recovering from the fire. Aubrey Rennett gave evidence for

defencant, He was a retired Forestry Cfficer, and worked for Kaiser
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Bauxite Company, doing valuation in regard to trees and forests,
Cn 10th August; 1¢73, some four months after the fire which occurred
on 7th April, 1973, accomranied by Mr. Green, he stated that he
looked at the area damaged by bush fire and examined the treecs.
He stated that in his exrerience if there is a bush fire that
e involves trees, the minumum :eriod to ascertain wheter trees

<;) involved in such a fire are totally destroyed or merely damaced,
would be a period of six months, That one cannot in a matter of
three to four days of a fire conclude that these trees are totally
destroyed. He then went on to describe the process involved in
ascertoining whether a tree was totally destroyed or not. He stated
that:

Trees damaged

(1) Fimento Trees - Rig and intermediate - excluding Saplings
120-121 trees

(\y“ (a) 60 female @ {15 per tree % 900.00

61 male @ 21 per tree % 61,00

These burnt and completely dead -

(b) Caplings - 89 @ 2 —er tree - ¢ 178.00

(2) Fiddlewood trees damaced - not destroyed

Damage valued at {§ 2.5C each ¢ 5.00
(3) 1 sweet orange tree valued 10.00
(2) 1 tangerine tree valued 2.00
(5) 3 bitter orange trees @ $3 ecach .00
(6) 2 mahogany trees @ { 3 each 6.00

(7) 1 yellow sander -~ no value.
On the evidence as to the total number of trees affected

by the fire, i.e. whether totally destroyed or only partially damacged,

™

I would accept McTaggart's evidence in this regard. he evidence ic
clear that the figures of trees damaged were agreed by McTagoart and
the defendant's two checkers and I so find as a fact, I however
would accept the evicdence of IZennett that cone cannot categcrically
say a tree affected hy fire is cdead by inspecting same a few days

after the fire, and that a minimum of at least six months is needed

to decide this conclusively. 7Tre difficulty that arises here,



however, is that Bernett, on his cvidence, made his inspcction sore
four months after, and this would to scme degree affect the weight
that can e placed on his evidence, in that he cannot categoricolly
that 3 Yon o fa e

say some trees that he conclucded were cead, were in fact <o,

on the basis of his own criteria; undoubtedly, however, there would
be rositive @videncess life in scme trees four months after thre
fire, To sumrarize therefore I find as a fact thkat 316 trees were

affected by fire:

273 Pimento trees
33 Citrus trees
5 Mahogany trees

5 Bullet wood trees.

I also find as a fact that on 10th August, 1673, some of these trees
affected by fire had recovered znd the condition of the trees were

as follows:

(1) Fimento Trees -

“holly destroyed
60 Ferale
61 Male

80 Saplings

Wrr——————

Total 210

(2) 5 Citrus trecs

‘(3) 3 Lumber trees

(4) 2 Lumber trees partially destroyed.

I accert Mr. Bennett's evicdence in this regard.

le come now to deal wit" the auesticn of the value of the trees destroyed
and in particular - Fimento trees,

The Court at this point would lil:e to exrress its arpreciatien to
Mr. John Gayle, Agronomist, from ti e Ministry of Agriculture, for his
assistance to the Court. Great difficulties were experienced by the
~fourt in uncderstanding the basis of valuation of male and ferale

~imento trees »y both parties. NMr. Gayle was called by the Ccourt

2 3:*



- =12 -

and his evidence on the method of propagation, maintenance and
upkeep of a Pimento grove was very relpful 4néd most instructive,

; . . of . )
Mr, Gayle's evidence in relation to value a bearindg pimento tree

is based on average yield per vear. Fis evicdence is:

i Thnt the Minictry ran a research station in &t. Ann
area over a rteriod of nine years, They took 35 trees

and uncer ideal conditicns of husbandry, found the average
yield per tree per year, to be 29 1lhs, green Derries.

Yhen dried down, it care to about 12 1bs. dried wnimento.

He further stated that wsually you get a cxop ewery 2-3
years, This derends on hwow you reap the tree the nrevious
year, If you break the branchres discrimately ycu can get
a crop each year, but where, as in Jamaica, peorle -ust
break branches, the tree takes at least a year to recover,?

Yle have no evidence in the case of the average yield of

these trees, but what is certain is “hat they were not g¢rowing in the

ideal conditions as those at the Ministry's Reaearch Section and this

would affect the yield., Mr. Green and Mr, Bennett all give valuations

in respect of a Ppimento tree as a pimento tree, female anc male, sonme

yield was assumed in resrvect of female trees, and none in rescect cf

male. I shall abide by the method of valuation propounded by Mr.
Gayle in placing what I consicder to be a reasonable valvation on

)

the pPimento trees and which in my view ¢oOincides with McTagcart's
method of valuation of be‘v“dj tvees.

In his evidence, Mr, lMcTaggart said he was nct able to
distinguish w"ich of the burnt trees were male or female, yet he
valued each tree to be %60, His basis of valuatiocon is that even if
tree rroduces 10 lbs.per year, it would cover a value of mcre than
$60, because the tree would still be alive. Vet he stated that

he knowz that the P.4J.D2. and J.¥.5. give corrensaticn for pimerto

(A

trees cut down to clear their lines and that this comrensation varies

Tetween $10-{15 and sowetimes lees for a tree. I co not accept

r. Bennett's valvation at {15 per female tree. It is two low.

( } o %
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I would place a valuvation of $25 per tree, which I consider reascnzhle

in the circumstances. I accert Mr. Gayle's eviderce that a male trec

is valued about cne third of value of a female tree. I would, therefcre

nlace a value of $8.50 on mature male trees and I accert the value of
Mr. Bennett of §$§2 per Sar-ling. I would accert licTagcart's valuation
of citrus trees at $30 per tree i.e. orange and tangerine; and I

would pPlace a value of $10 per tree in relation to the bitter orange

tree, I would vlace a valve of {50 per tree on the mahogany trees.

&

In connection with the claim for grass, I am of the view that
this claim cannot be supported. NMr, McTaggart statec in cross-
e#amination that he saw grass on going into the land; that he can
s2e where grass burnt it was not pufe stone. That he inow that g éss
was growing at that part that was burnt, because he has never seen

any land without grass, vnless it was burnt off,

It seems McTaggart is merely making ascumntions and I cannot
g y G z

rely on his evidence in this connection. I do not accept that the land

was maintained as pasture land; and the subject of 4ocd husbandry.
I acceprt and so find that the land was un-attended and whatever
bere fruit on it was merely reared, I would therefore make no
award in respect of grass. There will therefore be judgment for

rlaintiff ard I would award damacges as follows:

60 Female @ 25 wer tree #1,500,00
61 Male @ bllm..)o 518.50

89 Caplings @ M? o 178.00
1 sweet orange a ! ' ' 30,00
1 tangerine C ¢30 30.00
3 bitter orange @ %£10 per tree 30.00
2 mahogany tree @ {50 rer tree .100.00

$2,386.50

S
With costs to be tared or agreed.



