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having feund the plaintiff's driver ene-third te blame for the accident.

JAMAICA

~IN THE CCURT OF APPEAL

R.M. COURT CIVIL APPEAL NO. 27/70

BEFORE: The Hen. Mr. Justicé Shelley (Presiding);
The Hen. Mr. Justice Egéleéton pa
The Hen. Mr. Justice Smith

BETWEEN FLORENCE HEADLAM - Plaintiff/Appellant

A N D SUNRIDGE FARMS LIMITED -
and GEORGE POTTINGER - Defendants/Appellants.

Mr, C. Rattray, Q.C., foer the Plaintiff/Appellant

Mr, R. Williams fer the Defendants/Appellants.

23rd -OCTOBER, 1970

SHELLEY, J.A.,

This is an appeal frem a judgment ef Mrs. E.B. Allen, .a..
Resident Magistrate fer the parish ef St. Catherine in which she awarded

damages te the plaintiff te the extent of twe-thirds ef her claim,

The claim was ene against the defendants fer the sum ef £150 damages

fer negligence, fer that en the 17th ef Octeber, 1968 the secend-named
defendant, the servant and/er agent.of the first-named defendant, se
.negligently dreve, managed and/er eperated meter truck licensed Ne.E-4519,
which was at the material time ewned by the first-named defendant, aleng
the Beg Walk Read in the parish eof St. Catherine that it caused a
cellisien between the pl#intiff's meter vehicle licensed Ne. AM-24L gnd
itself, whereby the plaintiff suffered less and incurred expenses.
Details ef the special damages weré of course given.

The defences raised at the trial were a denial ef negligence

and in the alternative centributery negligence.

I ge straight te the facts feund by the learned Resident
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Magistrate:

“(a) that en the 17th Octobér, 1968 at 7.30 pem. the
plaiﬁtiff's van, driven by Irving Hutchinson, droﬁe aleng
Church Read in the'pérish of St, Catherine in the directisn
of Linstead tewards Beg Walk at 30 niles per heur;

(b) that at the same time and date the truck ewned by

_Sunridge Farms Limited and driven by Geerge Pettinger dreve

ferward inte Church Read and turned in the Linstead directioen

and reversed in erder te park en its right side ef the read

beside a shep en that side;
(c) that while se reversing it displayed the right side teo

enceming traffic frem the Linstead directien and fermed an

ebstructien in the path ef such traffic;

(d) that when it engaged in reversing the driver ef _the truck
paid ne attentien te traffic which may be appreaching frem the
Linstead directien;

(e) that the driver of the van saw the truck reversing en his

right side when it was abeut ‘three feet from his steering-- -

- wheel (his wan is a right-hand-drive) and. swung 'te ‘his left; -

(f) that the truck and the ‘van cellided en the van's left
side of the read near to the edge of the asphalt;

(g) that the cellisien &amaged the last three up-rights ef

the woeden bedy ef the truckj .

(h) that the van get:eut ef centrel and ran en the seft

sheulder te the piazza ef the shep and turned en its right

side 37 feet 7 inches aﬁay frem the peint ef impact;

(i) that the‘fan was damaged te its right frent abeve the

deer ef thé driver‘s side and all aleng the sidej |

(3) that bettles of syrup, shandy and empty bettles were

broken te the value eof £65 of $130;

(x) that‘the defendant's driver was negligent in -

) (1) presenfing an unlighted side, an ebstructien in
~the  path ef enceming traffic, at night time;

(ii) at night time reQersing en the incerrect side

of the read thus previding an unexpected hazard

te such onceming traffic;
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(1ii) failing te keep a preper er any leek-out ahead
ef him te be able te warn enceming traffic ef
his presence;

( iv) failing te step immediately he became aware that
the van was appreaching;

(1) that the‘driver _of the van was negligent in -
(1) failing te keep a preper leek-eut;

(ii) failing te step when he became aware anether

P — vehicle was en the read which-was a-threat te

 his safety;
(m) I find beth drivers negligenf and I assess the driver
of the van's centributien to be ene-third ‘and the driver -of
the truck's contribution.to be two-tﬁirds. n
I sheuld alse mentien an inference drawn by the learned’" ”‘”
Resident Magistrate - ‘ “,
" I drew the inference", she sald, "that the truck
'showed its right side te the enceming vanj - that tlie - =7
driver of the van weuld net immediately see the lights
of the truck te alert him te an ebstructien in his path,
- and the fact that tﬁe truck was reversing preved an
-additienal hazard, fer even when the driver recegnized
the amber lights ef the vehicle he weuld hardly be |
prepared fer a reversing vehicle but might mere reasen-
ably assume that it is.a vehiclé geing ferward te get
eut of his path, and which weuld induce him te keep as
clese left as pessible while he was meving."
That is really part ef the reasening upen which the findings

are based. Anether section of the reasoning I will quete says -

" Hewever, on the plaintiff's side the driver ef the

ian had a straight read fer feur chains befere reaching
the intersecfion. Even if the driver of the truck had
;dvanced seme ef this distance befere starting to.reverse
he eught te have eneugh warning of-the presence of an
oebstructien in his path frem the lights ef his own'Vaﬁ

and if he did net see the truck befere he says he did

-

i S A T R




O

.. findings ef fact; what Mr. Rattray has-really -said-is that, put-very-

| "5riefly, upen these findings ef fact the learned Resident Magistrate
~eught .net te have feund the- plaintiff's d?iver*ﬁégligﬁufiT3§I€EfﬂithéIy;
.if h? was negiigent thé apporti?nment of the blame was toe great, se far
as_he was cencerned. He centended that driving en his cerrect hand;-as

-the plaintiff's driver was deingy -in a preper mannery faced .with the )

ed if it was shewn that at the time the ebvetructién was created the

stage teo avoid the accident. Mr. Rattray centended that the finding ef

4,

then he ceuld net have been paying sufficien£
attentien te keep a preper leek-out ef the’road ahead."
I de net prepese te ge inte the details eof theevidence upen
which these findinge are based. I am centent te say'for my part that
the findings ef faét and the inferences drawn by the learned Resident

Magistrate are unimpeachable,

Mr. Rattray fer the plaintiff/appellant has net challenged the

ebstructien by the truck, centributery negligence ceuld enly be establish-

piaintiff was at a peint en the read whére he ceuld reasenably have seen
the obstructien and at a distance where he ceuld reasenably have
appreciated what was happening; -that ‘is-that “the ‘truck ‘was reversing:: -

across the readway, and that he could reasenably have taken steps at that

contributery negligence en the part of the plaintiff's driver was based

en speculatien. He submitted that if the plaintiff's driver were at all:

to blame, the finding ef 33:?3 per cent liabil%ty was unreasenable.

He éited te us Jennings vs. Nerman Col;isen (Confractors)'Limited (1970)
1 A.E.R. 1121, and Brewn and anether vs._Thompéon (1968) 2 A.E.R. 708,
as autherity fer the principle that unless tﬁere is semething really

serieusly wreng er seme mistake appears-in the appertienment then the

‘Court of Appeal ought net te interfere, Se Mr. Rattray relies very

heavily, as he says, en the fact that there was an absence of evidence
of contributery negligence,
Mr. Williams, in reply te Mr. Rattray's cententien, places

great emphasis upen the statement ef the plaintiff's driver that he first

saw the truck when the nearest part of it to his vehicle was three feet
to the right; if that was what happened, and there is ne evidence te the

contrary, indeed the learned Resident Magistrate.se found, then the
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plaintiff's driver must héve failed te keep a.proper leek-eut and was
therefere guilty ef centributery negligence.

On the cress appeal Mr. Williams contends that the learned
Resident Magistrate's inference and/er finding ef fact that the truck

was reversing at an acute angle thereby presenting an unlighted’side

—or ebstructien te the plaintiff's driver, was unreasenable er

unsuppertable en the evidence in the case, and tegether with that he

' argued that the learned Resident Magistrate eught te have held en the

facts that the secend defendant was in ne way negligent; if negligent,

~ then such negligence'neither caused ner centributed te the accident,

and that the plaintiff's driver was selely negligent, and that it was
his failure te keep a preper leek-eut eor his failure te slew dewn er
step which caused the accident.

. Well, I have already said in my view the learned Rgsidént
Magistrate's findings ef fact and the inferences based en the evidence
befere her were unimpeachable, I need hardly say mere.

The alternati&a greund is that if the secend defendant .was .. -

negligent the négligence of the plaintiff's driver was far mere serieus

- -and-the learned Resident Magistrare Bhiu&d"thﬁrefvfé‘haV@“f&ﬂﬂd‘thhf"tﬁﬂ“

plaintiff's driver was far mere negligent than the secend defendant/
appellant and sheuld have appertiened liability accerdingly. “ThiB is
where 1 musf cenfess I find seme difficulty. | Beth gentlemen have
conceded the difficulty that ene runs-up against when it cemes t§
interfering with apportionment of blame. Mr. Williams en the ene
hand urges us te reverse the apportionment‘and make the plaintiff twe-

thirds negligent and thedefendant ene-third negligent. He says that

the facts fall within the autherities in that the appertienment was

serieusly wrong hecause the majer causative act of negligence which

resulted in the accident was the failure eof the plaintiff's driver te

: kéep a preper leock-eut. He says it is the breach ef that duty that

ﬁas respensible fer the accident, and in suppert of that he emphasises

that when the truck started te reverse en this road,_upon the evidence,

"the van driven by the plaintiff's driver had net yet ceme inte view en

D T S

this straight feur chains, therefore he centended that allowing fer the

length ef the truck and fer seme mevement tewards Linstead, the van
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" He said there were several things the driver of the van ceuld have dene -

Eappreciated or seen what was:happening, . . :-

.-the .truck came eut backways: frem the side read - was that. the_truck. . .

“he submitted that what the plaintiff's driver did was te:-keep as clese

.-net_enly te see but te appreciate what the true .pesitien:was, that .is that

this truck was reversing_across{hié path rather than geing ahead, and that

~ found, and therefere, he says, liability rests squarely with the

I
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driver must have had seme ihree and three-quarter chains in which te
take nete of what was happening ahead ef him and te take actien te V
aveid an accident. He submits that it is almest incredible that the
van driver sheuld net have seen the truck er its lights,which the

evidence shews the truck had en, until it was three feet frem the truck,

he ceuld have slewed dewn, he might very well have stepped, er he may
have passed en the ether side, had he kept his preper leek-eut and
Mr. Rattrﬁy on that peint shews that what the learned

Resident Magistrate feund - altheugh she did reject the suggestien that
presented an unlighted right side:te enceming traffic frem Linstead, and

te his left as pessible and having.dene that he ceuld de ne mere. His

point is that it weuld have taken seme time fer the plaintiff's driver

the driver ef the van did all that he ceuld de in the circumstances, and,
therefere, he submitted, that the clear cause of the accident was the
manner in which the driver ef the truck reversed, presenting an

ebstructien te the plaintiff's driver in the way the Resident Magistrate

defendant's truck driver.

Leeking carefully at the findings ef the learned Résident
Magistrate I find myself in this pesitien, where I weuld prebably say,
if I were trying this casé I sheuld net have appertioened the liabiiity

in the manner in which the learned Resident Magistrate did; I weuld

prebably have attached less respensibility te the plaintiff's driver,

but the autherities clearly indicate that that weuld net be geed reasen

fer interfering with the appirtionment of the learned Resident Magistratex
and in the circumstances it seems te me that I weuld be gqing contrary'to‘
the well established autherities if I attempted to interfere,

Te sum up briefly, I think the learned Resident Magistrate's

finding that beth parties were te blame, upen the evidence befere her,

Y J.
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was reasenable. I think alse that she was cerrect in attaching
greater blame te the defendant's driver than te the plaintiff's,
Although I sheuld myself have attached less blame te the plaintiff's

driver I am net prepared te interfere, I ceuld very well use the

(:> ~ werds ef Warrington,vL.J., ianhe Karamea (1921) P.76.at p. 83, 84 -

" It may well be, and prebably is the case, that
if the Court arrives at the same cenclusien, beth en
the faéts and in lsw, it weuld net interfere merely
because the learned judge in his discretien has given

- prepertiens which this Court-thinks it weuld net have
given,"

1 weuld therefere dismiss beth the appeal and the cress

(:> ’ appeal.

ECCLESTON, J.A.,

I agree.

SMITH, J.A.,

(:> I alse agree.

SI{EIJIJEY' J'A.' ] ° ‘-o

The appeals are dismissed; ne erder as te cests.




