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'(’~\ L _ The Hon. Mr. Justice Smith
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- : _ Loe NOW. My, Jus flce Hercules (Acting)
‘ BETVZEN  AVORY EEGART MeCATDIE Kol PTOURS - Petitioner/aAppellant
) AND 'C?TFUJ H““DIOU,u - = Respondenu
! _ o o
Mr, R.H. Williems for the Respondent/Resvonden ‘
54 R.H. Will T the Respondent/Respondent
" ' Mr. Hugh Smell for the Petitioncr Appell
{/\ 29th January ULJ"
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}JWULZLJ', J.A, (dctel)
4 - In ttese vroceedings there aré three matters to be tzhken inte

(1) - An apveal dated 2nd of Jenuary, 1970, by the Petitionecr/
appellant, Civil Appeal Ho. 1/70, that an ,order of
Mr. Justice Yonteith on the 16th of Decembar, 1949,

aporoving vayment of 32,421.70, exnenses incurred

' ' : by the Respondent, be set aszide. : o

-{2) A motion dated the S5th of January, 1971 by the
nch' ncert that the appeal No. 1/70 be dismissed Tow

want o xresmeuitdion in that the Petitionor/éppellantv
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"fa1led to file the record Jv cor

of the Court of Appeal Rules, 1962,

- (3) A notion dated ?2nd of January, 19771 by the Petitioner/
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Lopeu, J¢ made an crder that the Petit CT/&““P’liﬂL nay
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‘azainst the said order of Lopsz, J. on
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:Nontelbh J. and that anpeal is now

as also medical, hospit:l and specizlist

izﬁ Civil- ;Leal ho. 19/09.
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'On the 10tn'o;'Decemoer, 1909,

order of Lopez, J. approved expenses in the sunm of 32,421.70 to be

pald oJ tne nebnonﬂept to the Pla
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No. 1/?0 vas Tiled onithe 2nd of January,
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_thése three natters are before’ Lhe court
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".  .. YThe aobc]ldnt shall within

extend

judzes and the registrar,"
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also pending.
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Moreover, Rule 32(1) of the said Rules provide
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“if trhe sppellant has fzile

reguirenents of varagraph
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ded time 2s may be granted by the court or
. 7 by a judge thercof file the record together

with four covies thereof for the use of the

part thereof the respondent mzy apply to the '
» court to dismiss the apveal for . want of T T
. prOSﬂcutioﬁ and the court, if uaﬁisf;cd. that
- the a?pellant has sovfailed\ ray disn :iss the
- “appea 1 ér réke such other.orda? as the justice
_ of the case may reguire, )
Now, according to the affidavit iled in support of the

‘seeking an extension of
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paragravhs 9, 10 and 11 of affidavit), he only

tes of evidence in Mo. 1/70 on the 22nd of

plication turns very largely on paragraphs 9, 10
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"That the appellant intended to-pursuve Civil

Aopeal No. 1/70 but has been hindered in

filing the record therein zs the notes of

evideiéé of ¥r., Jué£iée‘H04teith_has no£
béep'oﬂta;ned, although by letier éated-

IBOth of Januéry, 1970, I applizd to the
R:gistrar of the'Supreme Court forx séme
and T exhibitand apne# hereto a copy of
the séid letter which is markéd AV for

~_identity‘(that'1éttef is datcd the 30th
of Jaruary, 1970)."

"That from £ime to time wy office checked the
$upreme Court Registry to zscertain as to
vhether or not-thevhotes are‘évaiiaﬁle. On
the 1as§ check there ﬁy ofiice was infbrmed
~thzt the notes wére not then available and

‘I understood th=at the reazscen for delay vas

[ty

. thzt notes of evidence in other czses which

were Tiled before Civil Auneal ¥Ho, 1/70

vere still being prepared and that there is
& roster for applicstions for notes of

evidence, a2nd s0 as scon a5 ny anvlication

takes its plece on the roster the notes cof

‘evidence will be prepzred and ny office
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_ . oday ard it is prayed thal this rerourable
) Court will grant.anasplication to extend the .
. - time for filing the record in this matter for
. a. further ddve as all the other documents
) . have been copied and ready for filiang."
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lable from October, 1670, and he 4id in fa obhtain
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a tvaed copy ox tl 19th of Cctober, 1970, The~qﬁestion-that now>fal
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extenéion.of tice viere taken, HXe has further submitled that there is

no evidence that the husband had at all material times a serious,
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ontinuing intentien to proszecute his appeal. Ye added

of this courtl ougz n» to .te obeyed -and in the instant case there is no

) - of & clear end zrave breach of the Rules of Court, that no explanation
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shovm and the court is satisfied that ever

teen made to.cure any defect that might
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This wr:nc1hle was again dealt with in the
Cuma;asamy reported in (1954) 3 A11 .Z.R. at vage 933
- Lord Guest stated:-
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~ "The rules of court must vrima facie be oteyed and in ord o ;
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.00 cjustify a court in ext ndapn the time during which some stes |

in procedure requires to be tzken, there nust be soxe
nateria)l on wnlch the court can exercise its discreltior,

If the law were othev"uue a pzriy in dreach would have an
) ungualified right to an extension of {ime wihich would deleat
tne purnose of the rules, which is to providle =z ftinetable
L . for the conduct of litigstion.® .
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Che delay in Lhis case was a axiier of a vihere Is
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Yr.o Spell cencels. Jnzi o tha Jztitioner/rnpeliznt few been [uild o
- »0f g breach of Fule 30(1) and also that there was no nroper explanation
for coﬂ ing for the failure to mzke zpplicaticen for an extensicn of time,
He further co.cec-d that the Rules of Court ou:sht to be obeyed, but he
has azsked this court to hold that trere is material upen which the dis- .
cretion of the courft can be exercised and he has pointed to certain dis-
advantages which he cuntends will accrue to the Petf*ﬁonbr/auuellxnb it
Mggn he were “omied the opvo“tur ty to prosecute h1 appeal.
. Having considered both affidavits referred to above, I am not

at all i‘ cessed with the efforts made by the Petitioner r/aypellant's
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solicitor to zet the notes of evidence 23 described in paragraphs 9, 10

.

s

i end 11 of his affidavit, Afterhwriting a letter to the Registrar as far

k a5 the 30th of January, 19?0,'a11 the affidavit discloses :s_that ' .
from tine to time the office of the solicitor checked the Supreme Court

zistry. - Dn the-authoritiee cited by ¥r, Tillizms, it spnears that -

the 9th of Octoter, 19?01 vhen the notes bvecane available
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to Respondent'!s Solicitor, and the 21 t of Januzry, 1971, is a very wide

gap indeed, and obviously no check whatever was made for nore than three

If the favourable discretion of this court is to be invoked,

the party seekinz to do so must show that he acted with £11 due diligence

and hos made a full and frank disclosure in that regard.  Cnly so will
. ‘the court be noved.
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<i/ - T am afraid that in these procesdings I would accade to the

motion of the Resmondent., Appeal No., 1/70, therefore, stands dismisszed
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‘and I would refume to accede to the motion of the Potd Lvone“/Lo ellznt

for un extensicn of time within which to file the record. Costs to e
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