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before us wers

appellant nere



DOWHER, J.A.:

The plaintiff, Blosscm Ashmsn an intending purchasar of an

¥

apartment et 'Sfilwell Manor® in Stomyv Hill sutered into an aoroomont

with defendant Carl Henry. Marsh, J. wes poersuaded thah the agrecmont

was enforceable to compal s

$600,000 in liou <f spocific perxformance. 23 a rasuvlz, ths defondant

Ashman was attracted by an advertisement Exhibiy 2 inviting hQar
€O traat with the defeoncunt Henry. Ths upshot was that both signed =
decument {Exhibit 1) which is of suca imporiance in detarmining the
contestad issue that it is necessary to sct it cut. Tae relevant parg

reads;

*June 2%, 1584

Mrs. Blossom Ashmaen
30 Hall &oulevard
Kingstcn 4

Dzay Mrs. Ashmarn:

We acknowledge raceipi of your
Workers Bank Trust Co. L

a deposit on Unit Ho. DZ
captionad developmoeat).

accepted by me undsr whs

{1) This dweposit shal
Co. Ltd.

(2) This QPOSlt shall be non-interest boaring.
(3) This ucp081t is refundable @t anytims upon reguest, providing

P
that up until such tim2 a binding agrosment for Sale has not
been «nterad inte betwoen yourselid =nd the Vendors.

Details such as tha Sale Contract, duraticn of constructicon works
together with all otheer ral: ant information shall be madz availaple to
ycu on or ubefore July 15, 1964 or as scon therzaiter as is possibla.

Yours truly,

sgd/CARL HENRY

i, BLOS3CM ASHMAK accoept the forcgoing conditicns



On the plain reading of this agroament, ic iz ovident thatr it stipulates

how the deposit of $6,125 is 1o be trocated. The verms of condition, 3

~,

cxpressly state that the deposit is refundable at any time pricr {o

entering into a binding contract for sale. In ths meantime it was held

in escrow at the Worksrs Bank Trust Co. Litd.

Additionally, tho firnal paragraph of the agrscment suots cut
specific details which z binding contract would contain and importantly
states that such a salas contract would be made available to tho

plazintiff Ashman on or Lefore July 15, 1%24 or a2s soon bhereafoor as

The moaning cof this, must be that if thoe proposed agreemsint

ghen socn after July 15, 1854,

o]
et
fL
]__(
o
I
ket
th
H,‘
ﬁ

was hot forwardsd t0 tha
she could have recoverad her deposit. It is safe toe suggest that
thros months after July 15 would havs been a rossonable period for
waiting. After that, the plaintiff cught to have reclaimed har doposit.

It is common ground that the aefandant Henry never forwardoed a written

G the plaintiff Ashman.

That the plaintiff must have understood the agreoement, can be
seen from the latter of Qctoebor 20, 1987 (Exzhibit 3) sent ©o her by
the Attorngyg-an-law for the defondant Hsnry. The relevant passags

states

wa

"We ave insitructed tast on

1954 cur clicot paid & depo

on account <f the purchasae

badyolom, one bathroom unit

Maaocr.,® We are furthoir in

deviliopment wes Guder coas

time.

We 2y also inscructad oyow undlLrtook in
WIrl “‘rg e pruswant : along with
all other raolevant > befcra Lug

i

15th July, 1944 or as scon thes © as is
oossible.,  Cur client has boen monitoriang t

N-VOlupm; i since tha: aiid has noticed that thoe
developmant 1

cccupized.



it h S been aover three 2ars sincs our client
contracted Lo pu asc uni n the develop-
d

k
mcnu, whiCii unlt shc c
instructasd té reguest v z
Centract for cxecu C cur client who 1s
o complete.”

Further tihis understanding was reiteratad by the plaintiff Ashman when

P

sz was cross-examined. 8She said &t page 10 of the noves of evidenc

]

°
°

the writtaen

locked by tihe lzarned judge. Had these factors bsen taken into account,

cllowing passage from Lord Denning's Sudgment in Tiverton
L g J A A

“These courts are mastar
procedure and can do wna
though it is not containe
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This statement recocgnizes the inherent jurisdiction of the court to
control procedure. Once the agrzemsnt in exhibit 1, the admissiocn

in exitiibit 3 and the coral admission weore advertad co, Marsh, J. o

O

this ceourt ccuvld have rulsd in faveur of ths defendant Henry that there

was a0 binding contract. It is clear thorefore, that his Lordship's

statement:

3 accept that th:s suthorities show a mora
medern and Common sonse approach to the
Staturte ¢f Frauas caszs,., The approeach is
mcr2 liberal and 153 3 resurn Lo the trud
purpese cf the Cuurt of Bgurzty. I have
ccmg ¢ ting conclusicn and so hold thar
xhibits 1 and 2 are sufficiznt o tzke
The casz cutside of the Statuiz cof Frauds,"

is wrong and cannot be supported in the ligat of the construction of

Exhibit 1 which demcnstrates that it is unenforcecable.



The Pleadings and the Authorities

Apart from the construction of ths coniract and the admissions,
this casse ceuld also have besan resclved in favour of the defendant
Henry by examlnlng the reiavant ‘pleadings and the principal .

authoricies cited by counsel on bota sides in this case. This stance

was alsc open to the defendant both in the court belcw and on appzal.

3 of the amended statement of

by

As for the pleadings, paragraph

claim in referring to exhibit 1, avars:

1. By e Memcorandum in writing dait=d the Z&th day
of June, 19#4 made between the flaintiff and
the Defendant, the D2feandant agrsed to buy
ccrtain freaheld Dﬁvpe Ly situate and known
as Unit HWo. DZ "Stiiwell mMancor®, Stony Hill
in the parish of Saint Andrsw now registered
at Volume 1193, Folic 167 under the Registra-
tion of Titlas Act.

<. The Memorandum of Agreemont cvidences that
the Plaintiff paid icpositc of 36,125 on the
purch:ase price of unitc which purchass
pPrica was agrea2d b en the Plaantiff and the
Defendant &s Cne Hundred and Twenty-five
Thouzand Dolillars | LOUG .00,

Then paragraphs 3 and 4 raads:

3. On or June, 1984 when the
Plaing 2 oontract with the
Defendant tna unit WAS unaer construction and
the Plaintiff visited the promisss on a number
of occasicns in the presence of the Dafendant.

4, The unit has now been complasted sinca on or
about 198% and the Plaintiff at all material
tim2s has bzen and is now rsady and willing teo
fulfill and perform all her obligations %o
ccuplete Lhe puichS@ at the agread price of

$125,0060.00.

h
e
=
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H
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0
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H
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Since the memorandum was identified and formed paxrt o
Ywas open to tae ccourt to interpret it sco as to decide its force and
effect. Had the pleadsr indicated in the statement of claim which
sections of the memorandum =nabled the plaintiff to complete her
obligations at the agreed purchase pricsz, this case might never have

gdt off the ground.



The amended &

of the sta

tement of clzim and s

w

zfence re gap in paragraphs

1. The Defendant admits the allegation contained
in paragraph 1 of the Statement of Clzim but
says that the said memorandum in writing was
cxpressly made by the partiss to expire thirty
(30) days later on the 25th of July, 1984 at
which date a proper Contract of sale was to be
nace and executed by the partiss.”
This imitial paragraph confasses to ths existsncs of the nenorandum.
But it aveoids by denial, that it was effective e ccmplete the purchase
of the property. 350 it avers by way of avoidanceschat ths AGreemnant
Was to expire by JJuly 253 that thers was an expectation of a
proper contract of zale was to be made and sxscuted by vhe paxties.
Although the form of the pleading is confessicn and aveidance, the
substance is that an issus of law was raised as to vhe interpretation
of the memorandum as deal:t with previcusiv.
w2, The Defendant admits that a deposit of 56,125
was paid by the Plaintiff and that 2 sale
price of $125,000 was agre=d bux says that there
were special conditions and stipulations as to
Lhe sale which wore integral to the contract in
particular the condition that upward adjustments
to the price would be made in specified circum-
stances which were to be included in the final
deed, "
Agein the defendant admits that = deposit of $¢,:25 was paid and
reiterated that the special conditicns called for a sales contrace.
Then the defence continues thus:
3. Paragraph 3 of the Statecmsnt of Clain is
admitted.”
S0 here the defendant admits the written agresment but the coastructiocn
of that agreement must be determincd by the court. The rcls of the
court in this regard was recognized in two of the cases cited. Sze

Becketh v. Nurse (194%)

1 211 E.R. 81 and Pioneer Plastics Containers

<

Ltd. v. Commissioners of Castoms and Excise (1357) 1 all E.R. 1U53.




P

An importantc paragrapn of the zmended defeance reads:

“(4) Save that it is admsi

a
he bHitatement

~
’
[l

The averment in pParagraph £ of the Statement of Claim ralates to the

Plaintiff being ready zad willing o £fulfil all her cbligations and

Furthier, paragraph 13 of the amended defancs avers the facts which

"i3. The Defendant pleads that the s32i4d agreement
should not take 2ffect +o be cparacive or
enforceable until the fulfillment of a coertain
COoRAition, viz. that a Proper and detailed
contract be sxecuted batween the partiges
thirty days later, i.e, by the 25th July, 19%g4.
The said condition has never been fulfilled.®

5¢ the enforceabilaity of the contract was reccognized by the defendant,

0O
o

Henry as the issue ¢ € determincd on the plcadings, and was

c<mphasized by the plainviff Ashman in ithe Amended Reply zt paragraph 2

which stated the issuc thus:

]

<. AS.TC paragraph 13 th
the Mcmorandum in wri
of June, 1984 constvit
betwzon the partiss,
which was not subject
subseguent. ”

. b ; F U AT p PR b ST -
it is maaifest that who legal dissus raised en the pigadings was
wihether the Memorandum Exhibis 1 was an cniorceable contract as the

plaintiff Ashman contended, =r that Tn|rs was no contract as the

defendant Henry averred,

It is now pertinent to refer 2o some of the autheorities cited
to see how the courts have Zreated contracts which in substancec are
similzr ©oc Exhibit 1. It is convenient o set cut the final peragraph
of the agresment again 1o Gomonstratre chat, although the words
"subject to contract? waors not expressly menticnad, it cught tc have

ticn ¢f the contract. An



-9

3
Fty
O
N
0
W
hY
[«
e
(U
Q)
@]
e}
i
t
s
¢}
Y
0
(V]
[
(=]
!
Q
0
[
o
&
‘<
el
{7
-
'
0
[

12 the intending purchase

ke final clauss:s

"Details suck a5 Thg

W
rielagvant informatio

-~

W

2 Sale Contract, duration
Cf constructici works togother with 21l other

n shal e availabls
TG yuu ¢n or bafore July i 28 SsSoon
thersaftery as 1s possible.”

1T IS nIgesSsary To recognize that

defonce contsnded that:s

“16. The Statute ¢f Frauds has not boen complied with.®
buCLlon 4 of that statute insofar as 18 metoerial states:

--+.. no action shkalil be brought........

"{4) Cr upoen any ccatrac:i or sale of lands, tonements
or heraditaments, or any interast in Or CODCCrhi-
ing them (&) unless the agreement upon which such
action shall be brought, or soms memorandum or
ncte therecf; shall be in writing and signed by
the party to be charged therewith, or some othar
person thereunto by him lawfully authorized.®

in the light of the requirament of section 17 of the Statuts cf Frauds

which is similar ©o section 4, Lord Denning MR in Tiverton Ltd. v.

Wearwell Ltd. (1$74) 2 WLR 176 &t 1&1 said +his:

D

% - e - -
SC 1t was zessential

that the writing should

contain an admission of the cxistoncs cEf the
cenvract and of 211 the terms of 1+t. IF it
failed to do so, it was net sufficiont o
satisfy statute. That 13 plain from che
decision of this court in Thirkell vw. Cambi
{(1919) z K.BE. 53¢, when BAAKLS L.J. Se6106 ac
p.595.

"1f Mr. Bovan could hava wstablished

that the lotter of Januaxr j’2 rﬂhogﬁl zaEd

that a contract aad bosgn made and thar

1ts terms were corractly stated in the

appellant®s letters, I agroe it would

ve immaterisl that it also contained

a2 refusal to perform the contract sc

Aoy o gake

eee I g Nety] gu‘c’i {z.z.
a sufficaient writing) 1 Eary €O prove
tws things, which may OI ing contalning
two elemints, a signed admisgion that +thore
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was a contract and & signed admission of
what thet contract was.”

r¢ was said by Parker J. in

pery
£
C
I}

Finally on the sals of gcods, the las

V., Acskos & Co. Ltd.,

(I
i1
f .
2
|4
e
)
(1)

Lc

=

Societe Capa Sociste & Reosponsal i

(1953) 2 Lloyd's Rep. 155, 191:

W

S;s n

Tt 2 on a

5s5:ntT . ¥ itz
and admiss of the oL
2AOUSH, &8 1% S2ems te Wwe, thas the lotoay
¢ repuciacicn shouvld admit chs leceois and
Szy that choese loctusrs do not amount oo =
concluded contract,”

"As was salica in the judgnment ¢f Bowen LJ
in In re Hoyls (1683) 1 CH. ¢&, Y9, which %
have zlready gucted:

‘The court is aot in guest of tho
incenzicon of parties, bux only of

evidence und2r the hand of one of tha
partiss to the cordiract that h: has
entered into it,’

And ss= alsc ucdgament of A.L. Smith LJ
in that cas 10

)
rf
=
5

(U
-

1]

r
0w

L]

’..

[

C‘W

a9¢

‘is there =z not
the promisc signe
wc be chargedy!

Another cass of relevance is Eccles v. Bryant and Pollack {1544)

L CH $3 a2t 94. During thz course of argument Lora dveoac MR SHids

"When e

Q]
%
]
T

.
0
U
.
\

is usoa & kn

DEen SUgy lzss n2ld,
Dot Ampor 2 15 n0thing
The exchs s of thz form
has basen mAass

Yol WRED YVOU X2 dealing with contracts for
the sals of 1=ng, 1t is of the greztost
importancs Lo the vendor thai houla havs

& document si
2r Thnat he should ha

thez purchas: : ; ent
signed by ©ne vendor. it is of ths grcataest

importance that there should be no dispute
whether a coantract had or had not been made
ana that thzre should b2 no dispute as tc the
c2rms of xt.®
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Be 1t noted these obsarvacions wers made agzainst the background

of the Statute of Frauds and it must bz

case, no contract for the s3le of the

fu

Th2r< i1g8 2 controyy authority on

. A =i <. . T e i i e e b P - -
aceepit. It 13 to be founc in the majori

stressed that in ths instant

parument was sver drafted,

‘ne m2aning of the phras

ty Judgment cf Law v. Jones

o2al (Lord Donning; s.R., Stanp,

¢ passags from the judgment

of Lora Dazuning, F.R. z:z Pages 1luwi3-lv4 and ¢ noue that stemp and

Law v. Jones (suprz), Lord Denning sazd:

uvsion after a painstaking

TC the majority decision in

"The court seid that the words “subject Lo
, tion

€ 2 suspensive
czn pe waived by bhb\“u Sy

condi
T oral agreaement

bztween the partics. They can be removed

from the documzant by cral
Griffiths v. Youns (1970}
L.J. at .55 7 Cross L,

This court zcknowledged tnat A 1

Q
denied the VEry existencs
would no Lne >
Jones (1 R

J. s '

O s

. < ooEO

(&
2
o

Mmoo P

-~

0 s
<
é.;

<1

Ny

wvidances 2
Ch. ¢75 by Wia
a

J. &t p. 536

vs7 and Law v. Jones

by Bucxley L.J.

Law v. Jones has scundad zn slarm be=ll in

oo officus of every sclicicer in the land.
AN 0o wonder. It i1s everyday practics for

A soliciteor, wnc is instrucied in a sale of
land, to start ths correspondence with a
letcar®subject to contract® setti ocut

the tarms or enclosing & Graft., He does it
in the confidence that it protzces his client,
It mzsans that the cliznt is noct bound Dy
what has teken place in conversion., Tho
reason is itnet, for ovor a huadrad yaars, the
courts nrve held thaw the offect of the words
“subject te ceatract® is that £hn martior
Lemains 1o nggotiagicon unvil 2 formal
contract 1is exascuraed: =2 Beocles v. Bryant
(1543} Ch. 93. But Lig v. Jones has uakon
away all procection Irum tne cliont. Thoe
Plaintiff can now assort al ceanract in
conversation with the & ¢ befcre the

‘.‘
1S
r

sclicitor wrote the
the lertter a3 2 wri
even though it was expras

ot
fee
]
(¥
t

:
oy
e

)
[
e
C
o

statute,

Tl
cCt to contract”:



cr, aiternatively, the plni@tiff can assert
that aftcr tho solicitcr wrote mone lotrer,
hz met tho defcendant and in CONVGIrsAation
orzlly agread to waive thw wordas “subject

tc contract.® If this is right, it means
that the cliznt is expcsed to the full blast
of "frauds and perjurics® attendant on cral
Testimony. Ev&r withcut fraud cr perjury, he
is =xpos<ed te horsest diffarence of recclicc-
t1f~ lzading to law suits, from which it

as ch: very object cf the staztute to save
nim.

Then Lord Denning contiauaed thus on pags Llids

"Tho ascision L Jonas (1973) Z2 W.L.K.
9%4 cannct bo, wzver, justifizsd on othser
grounds. Was Lt correscily decided? I do
not think 1t wes. Russzll L.J. dzssentad
from the mch ity. I find nis r2ascning

convineing.”

[

This court has no hesitation in pruferring the reascning of Tiverton

Ltd. v. Wearwell (supra) which is ia accordancs with scttled conveyandify

pr actice

fail actwitbstending the judgment in her favour in the Supreme Court.

The approcach ¢f this court suggssis than this casz could have been
i =

Since there was no snforceable contract, could the
equitable doctrine ©f part performance avail the
plaintiff?

Once again it is relevant tce return o the plead%nga and refer
tec pargarph 5 of ithe amended statement of claim which sets out the

alternative averment on the doctrine of part performance:

*Further, and or in ithe alternative
tho Plaintiff relies on certain Acts
of part performance which cvidoncces
z2n agreemcat by the Defendont to sell
the aforcmenticned premlsss to the
Plaintiff, particulars whzreof are as
follcus:
The particulars arec set out:

“(a) the Dcefendant accapted a deposit of
$6,125 £rom ths plaintiff from the
Zoth June, 1%s4¢ and has retalined the
zeme for cnwards of eight (8} ycars
and has not made any attempt to refund
tha

a
{i
e



~-1i3-
{bj the Plzintiff requesitzd the Defendant
©< chang:z tho location of the diying
yard in relation t¢ the szid premises
ana ths Dsfs 1danh complied witin th=
Plaintiff's reguest;
{c) the Plaintiff reguestzd tha Defendant

e meke thz bathroom in the premises
pirk znd the Def2ndant agrzed so to 4o

(c) th= Plaintiff rcqu“stod the Defendant
to changz the louvis blades of ths
WINQCwWs in Lh° przmises 2s she waAs 1ot
satisfiec with those whicn wers installed
and he agresed 50 To Qoj

(=) the Plaintiff visicved the premisss during
constructicon on a aumber oOf CCCASLCNS in
the prezence of the Defendant who
identifi=d Unit DZ as the Plaintiff's and
ta2 Plainticf agresd o zcoopt che sams
as nor {sic).”
it was never contena2d thact the agreement in the momcrandum was not

related te the deposit. That issu2 has been disposad of, so that is

p2rtain to raquests made of the defzndant by the intending Darchasmr{

and ccatains the allegation that the inteonding purchaszr visited

relying on its inhersnt jurisds

it pursuan:t ©o

would have been

This was graspcda by the pleader, taough not argued on that
basis =ither hare or below. The relevant paragraph is ls of the

amended defsnce. It reads:

"18. Further or altermativaly, the
Defandant says, if, which is Tiot
admitted, therz was an ocral agroe-
ent, the acts pleadad by the
Plainciff (and which are herein-
befers sp xcifically deniad) are
i ficient to taks ths cass
the relevant scsctaicn of
ce of Freuds relating Lo

writing.“
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it is con
doctrines

Barrow (1

Note in this ¢

the plain

{1825) 1 Ch.
headnots t

be tnat of ths plain

_14_

venient to refer Lo the cases which sxamire the scops of the
of part paricormance. An instrucrive case is Dickinson V.

5G4) 2 Ca.

"The dofzandant antersd ints

contrach with the plaiptiff

purchase from ithem of a plo

3 houau upon 1t, WoRACh Lnzy

for nar, Dux¢h5 whe progxe

building stz freguently vis

and maas suggtestion: for ms

t IMPrOVARENTE Whil

o 1ffs ar -

&n ACTi ific p=

contract she relisd con ol

Prauds zs 2 defance:

Hold, that ths acts dope by the piziantiffs
at the request of the defzndant were acts
of part peorformence taking the casc out of
the Statute of Frzuds, and that tha
plaintiffs were entitled to judgmmwnt iox
specific pericrmancs."

aguity which

144115 and B

as% the dzfendent was the intending purchascr and it was
tiff whe affected alroration and improvement which mads it
for the defondant te rely onm the Statute of Frauds. It 1is

L-periorm and s£O

o 1t ounconscasnakls for the dofeandant
har roguasts, ovaen 1f admitied, Ccannon

nos,

1igd in The c&sz of Rawlinson v. Ames
rough v. Hettleton {19zZi) 2 Ch. 25. The
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"Held, that the po
was an act of part
gnabled him to give
terms of the parol
tenangy, and entit
pariormancs
the opticon

tc purc

of thas

ssessicon taken by B.
xrformancs which
evidence «f all
agracment fox
le¢ him to specific
agrgzment lncluding
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A further illustraticn of

the Court of Appzal in Kingswcod:

the nature ¢

Estate Co.

in

cf <

the doctr com<s from

Ltd. v. Andérson (1962)

3 All
pP. 559:

«R. 583, Willmer L.J. in

“On the gquasti
not think that there
where the gues
agresment for a LEnancy,
ﬁry beiter ovidence or pE
e fact of tn“ TENa gou
ﬂccupatien, 2
of the
squivoca 1
ny hl d of twhﬁ
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Perhaps the meost important modein authority on the doctrins of part

performance is Steadman v. Steadman (1974) 2 All E.R. 977. It is

instructive to examins what Lord Ro:d held was capable of constituting

part perfcrmance. At pagz 980 His Lordship saias

"The solsz Guestion f@r your Lor
18 winethar wne T8 2
performance within tie naAnin
my view 1t is clezr that ths a
2né HMarcih, 1972 1is indivisibls &
The whole must stwand or fall., I th@ conL*ary
was not sericusly argued. And it is clezy that
the payment of 100 te the wife as ordered by the
Magistrates' court was taking the words in theirx
ordinary sensé, in part performance of the

; agreemant. Thu husband alsc relies on the follow-
ing other acts by him cr his sclicitor as being

furcher part performance: (1) the intimation of
the dg;azmcnt to the justices and hlb abandonment
cf his attempts tc have all arrears of maintenancs

remittad, and (2) sending tc the wife the transfer
which she rzfused to sign and incurring the cost

of 1ts preparation. 1 am vary doubtful about ths
first ¢f these but I am inclined to think that the
second could be ‘rogardad as part performance. It is
th¢ upiversal custom that a deed of transfer of an
intoerest in land is prepared by tho sclicitor

of the itransferec so the wife or herx sclicitor

as her agent must have krown thet the husband

n Of the

--.--

would incur the cost of preparatic
deed in carrying cut the agreement.

Then in expressing the appropriate approach to this issue, His Lordship

continuad on page %8l:

“"You must npot first look at the oral cozntract
andé then see whether the allcoged acts of

art performancs ars CORSISTARL Wlwh it. You
must firsi lock a2t the alleged acts of part
erformance a2nd seg hevhur thay ponc hat
thers mus+ have bszen a centract and it only
if they 42 so pva @ that you can bring the
oral contract
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in applying this approach to the instant case, the cguivalent
of the oral contract, ithe memorandum has no efféct as an agreement for
rhe sale of land. Further requests by the plaintiff Ashman of the
defendant Henry were negotiaticns with a viéw Lo arriving at a

contract which was never made. This is so despace the allegation that

the apartment was identified by the a@fenaa“t Henry te the intending



purchaser Ashman. B8he gualifics as one of chose "many people who are
neither prudent nor reascnable and they might often spend monsy or
prejudice thair pesition not in reliance on a centract but in the
CPtimistic expectaticn that a contract would follow® Lord Reid pages

961-982 of Sieadman v. Steadman.

These authorities make it quite clear that the intending

purciasar's plaadings were inadequate and could have beon struck out

b4
10}

had the point beer takon., It is, therefore, manifest that Marsh's N

rzasons in his Jjudgnment which states:

".v.1 find in the alternative chat certain
acts by poth the Plaintiff and the Defen-
dant were consistent with the formaticn

of 2 contrazct between them for sal
the premises. In other word tha

(oIS

of
tney

T
T
<

WAS Wrong in principle snd is not supperted by the authcritvies.
must acknowledge my debit to Mrs. Banrka~Cokar, ¢.C. and Mr. Scharschmidt,

G.C. for the many helpful authoritices cited in their submissions.
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the light of all this, the appeal must bs allowad, the corder

t asice and tho respondent Carl Henry is entiilad to taxad or

below =

g

1t

WOLFE, J.A,:

i agree.

ORDER

WRIGHT, J.A.:

Appeza! allowed with cests to the appellant here and in the

court below teo be taxed if not agresd.



