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JUSTICE WOLFE,

BETWEEN JOSEUA HENRY
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AED ‘ CRUSTY 'S BAKERY LTD DEFENDANT/RESPOHDENT

H. Haughton-Gayle for the Appellants

Apnthony Pearson for the Respondent

9th Hovember 1937 & 3th March, 1683

FORTE, J.R.

The appellants sued the respondsni in breach of contract
arising out of iThe leasing by the vespondent te the appellants of

irs business which operated under the nene “Cruscy’s®. They

alleged that in breach of “he le=ase agresrent,. the respondent

o

pa2r its agent, re-entsred and took possession cf the cowmpany, locked
certain areas of the building cthereby preveniting the appellanus
from gaining entry for the purposs of operating the business, On

its part th2 respondent, counterclai
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ceytalin sumws 2f money
allagedly due and owing on the agrazement. The content of the
lease agrsement will be later raifsrred to in greater detail in order
to treat with the complaints made before us. In the Court below
Edwards J, found in favour of che respondent, and made the following
crders:s
1. Judgment for the Defendant
2. Defendant not in bresach of Lease Agreomant
daved 25/5/8¢;
3. Plaintiffs action dismisscd with costs o
the Defendant to be agized or taxed:;



.

4. The sum of Twslve Thousand, One
Hundred &% Fifty Dollars
{$12,1506.00) is owing tc ihe
Uefandant on the countorclaim;

5. HNeo order as to cosits on ths counter-—

claim,

It is frow rthese crders that this appeal is brought. ©On the 3th

Hovember 19%9%Z, having heard arguments in support of the appellants'

grounds ¢ appeal, we dismissed the appeal and affirmed the order
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of tha Court below. We now set ¢ul our reascns for so doing.

&3

efore dealing with the points of complaint in ths appeal.

and =0 tnat they can be clearly unders‘ocd, a briesi summary <f the

Thie appsllants, on the 29%th May 1935, sntered into a five years

o conmence on the
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lst June 1966. 4 significant texm in the lease stipulated that if

ars of rental for more than twemty-one days; the

"

lessor would bz =2ntitled to ro-gnier the premi

rn
(23

25, and the agreement
would thercupoen be tarminated. This appesars in clause ¢ {a) of the

agreement, the relevant provisions of which are hereunder reproduced:s

"Provided always and it is hereby agreed
and daclaresd as [ollows:

(a) That if the rents hereiosbefcore reserved
Qr any part thereof szhall at
be in arr=zars and unpaid for cwonty-one
days after the same shall have bacons
duz {whethar legally damanded er not)
««. then in any such case it snall bs
lawiul for the LasSSOY or any person oy
persons duly authovisad by the Lassor
in that behalf te re-snvar inte and
upon thz domisa premises or any part
cthere0f in the nawe of nhe whole and
tn”V"upOF this damise shall zbsoluirely
determine but without prazjudice Lo any
right of acrion or remady of the Lesscr
in respect of any mntecadoeni breach by
the Lessszss of any of the novenants or
agrzemants herain contained.’

The appellants. thareaficr tock over the business, but on the 23rd
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there was & brsach as

stipulated in clause 6 (&), excrvciscd iis right thersunder,
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re-ezntered,; ook ovar the businsss, and purported to terminate
Lhe agrzementc.

On that background, two iszsues energed beth in ths Cours
below, and bafore us, the answers te waich must be the detormin-

ing factors in resolving the disputa betwesn the
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The first is with respect to whether or not the leasz
agresment relates to propsrty which comes within the Rent
Restriction 4ct (th2 aAcy) and conse uently is governed by its
provisions. The other, pursly a guestion of fact, is rosolved
by the determination of whether circumstances existed which would
glve the respendant the right to act under tbe provizion of
section & (a) of the Agreement.

in order to project the first of those issues, the appellants

-

filed and argued the following ground of appeal zs amended:

"The lzarned trial judge srred in law
when he found that the leass premises
were governed ﬁxclusivcly by the lease
agreement and common law and not caught
by the restrictions of the Rent Restric-
tion Age.”®

Property to which the Act applies is set ouc in gection 3 {1) whicg

“This act shall apply, subject <o the
provisions of sszction o aill land
wnlch is builaLug land ... and to all
dwﬂlllng souses and public or
commzrcial buildings whethe:
existence or lot at fbx COMMET
cf this Act or orecn oY et
after and whether”lgt_éurnl be o
unfurnished.”

CD Lt

Thereafter follows a provisc which SXTWPLS certaln property from
the provisicns of the Act, and which is not applicable to the

issues in this case.

<t

The real guestion in this appeal is whether the lease agrea-—
ment involving as it dozs, che use of buildings would be subject to
the provisions of the Zot. Thers is no doubt that if the lease

relates to the buildings simpliciter, thenthe provisions of the Act
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would apply and the appsllants would have been entitled to at least
one month's notice, and thereafter an order of the Court, as to the
date on which rncovery of possession should takse placz, if at all.

The respondents, however, contendsd that the contract between
thg parties, was not concernsd with the rental of commercial build-
ings, but with the lease to the appellant of a businsss, which they
were allowed to centrel and cenduct, cnijoying the profits thercfrom
while paying in. exchange te the respondsnts a sum of £27,000 per
month for that benecfit.

In our view the contenticn of the raspondents cannot be faulted.
An examination of the agreemsent supports this view. There are
several clausses in the contract which demenstrate that the appcllants
responsibilitias went much further than the mere payment of the monthly
sum, and to matters connected to the buildings per se. The lease
beginsg by recognizing the lessor (razspondent) as the owner and
operator of a business known as "Crusty's"™ and as-holding a trade.
licence authorizing its operation at three different locations and

th
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fTter expresses the wish of ths lessscs (appallants) “of taking
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ase of the sai
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business together with the goodwill and liabili-
ties as per closing statement of accounts on the date of completion
therecf.”

The appsllants, after agreeing 4o cartain matiers relating_to
the buildings per s=o, whareafter covenantzd with respect to aoma
other relevant mattors which clearly relate to the business ~ e.q.

“{r) To take ovor the oxisting mewbars of
staff in the operaticn of the busi-
ngss and to take vesponsibility for
all statutory and other liabilities
to the said staff wmembers during
the term hareby creatced,

{8) To indemnify and kecp indemnified
he lesscr from all lizbility howso-
ever arising during the operation of
the business during the term hereby
created.
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"{u) To maintain the standard of the
preducts preoduced by the business
in accordance with tha recipes
provided by the lesscr and not o
substitute or introducs new pro- L
ducts without the comsent of the
lessor such consent not LG be
unrazasonably withheld.

{v) Not to undertake for a period of
three {(3) ysars frowm the rfermina-
ticon of the torm hereby created
any businass of 2 similar naturs
within 2 fifteem mile radius of
Mandeville and in any avent not to
use thoe recipes provided by the
lgssor for any product in any
business whatsoever.”

On its part, the respondent covenantad to provide the lessees
with the recipes and methods of preparation of the products and to
assist and use its best endcavours “during the term hereby creatsd®
to ensure the success cf the business.

Both parties mutually agreed to the following:

“It is hereby mutually agraoed and declared

that the lesscoes take over the existing

stock and liabilities of the lesscr in

ralation to the sald businoss provided

that at the end of the term hereby

created the lessor will taks over steock

and liabilities in egual awcunts from the

lesseas ,.."%,
The cited passages, in our view clearly establish that the parties
contracted to a lzase of a “golng coancern® and that the buildings
involved were incidental to the real purpose of the contract. The
agreement te cone figure of $27,000 per month without any attempt to
quantify the valus of the rental of the business as a different
entity, alsco cenfirms that the subject of the contract was the business
and not the commercial property. iIn addition, the appallants, it
wouid appear,; did not in their pleadings, allege that the respondent,
took possession of thoe premises in contraventicon cof the Act. Instead
they plcaded that the respondent in breach of ths said agreement,
re-entered and took possession of the “Company”. Ia those

circumstances we are of the view, that this was nob a matcer justiciable.

*,

J
under the Act, and that the issue as to whather the respondant w
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entitled to enter and take over the business, wust be
the basis of the agreement betwsen the parties. That

brings us to the guestion whether the facis disclosed

dacided on
therefore

ciyvcumstances

which justified the respondent's action under clause € {a) of the

contract {supra).

The appellants in pursuing this cowmplaint argued the

fellowing two grounds of appeal together i.e. grounds

“¢. The learned trial judge refrain
to take into account admittc
evidence aven by the Defendant/
Respondent that at tha date of
re-possession there ware stocks in
hand pessibly amounting to Thirty-
two Thousand Dollars ($32,008) and
cash that the Defendant/Respondent
was unsurs of the amount. This
conclusicn is mwade sinca the Court
made no reference to this aspect of
the evidence.”

bz suppeorted by the evidence.”

At the start of the hearing of this appeal, Mr.

G and 8:

8. That the finding of the learned rrial
judge was unreasonable and could not

Haughton-Gayle

for the appellants abandoned several grounds filed and decided to

rely on the grounds stated above i.c. grounds 2, 6 and §. However,

in advancing his arguments,

e
8}

did mot in any way urge

upon the Court,

the complaint made in ground &, relating to an omission by the

learned trial judgs te take into consideration, evidence of tThe value

of stock and cash at the business place at the date of the re—entry

by the respondent. He preferred to rely on submissions which were

aimed at demonstrating that at the date of the re—entry there was in

fact nc outstanding rental owad to the respondents and therefore -

(

=

6 {(a) of the contract at the time;

o
(&

) thers was nc existing brzach of clausse
g

and

the respondent should have failed in

the counterclaim, the learned trial
judge falling into error in finding
that an amount of $12,125 was owed and
consequently awarding judgment to the

raspondent for that amount.
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The requirement for payments by the appellants to the respondanc
was fixed in the follewing clause of the lease:

"The Lessees shall pay to the Lessor
or its designate a rental of
$27,000.00 per month on the lst day
of zach month during the first year
of the term hersby created and an
incroase of 20% on the annual rent
per annum thereafter; payable monthly
1n advancs."”

in the counterclaim, the respondent detailed the amount

owed as fallows:

"PARTICULARS
Dehit Credit
June, 1936 $ 27,000.00 $ 27.000.00
July, 1988 27,606.00 27.000.0G¢
Augusi, 1885 27,9G0.0¢C 27,005.00
September, 1986 27,800.00 Hil {(Chegque
dishonocured:;
not Yeplaced)
October, 1986 27:000.00 27,000.00
Hovember, 1986 27,006.060 27,60G.00
Decembear, 1886 27,0G0C.06 27,060G.00
January, 1987 27,600.60 Hil {(nc pay-
mant made)
February, 1987 27,00C.00 15,000.00
March, 1387 27,0G6C.00 £%,750.00
April, 1887 27,000.00 6,750.00
May, 1987 27,0060.00 27,000.00
June, 1387
(20% increase) 32,400.00 20,250.00
$356,400.006 $29¢,750.00
amount owed after
13 months 59,650.00
$356,400.00 $356,400.00 "

‘The respondent therefore not only claimed ¢o recover thait amount,

but alleged that thes breach of clause & {a) was in respect of

arrears to that extent i.e. $59%9,8306. The basis for this sum included
an assertvion that there wsars no payments made in September 198¢% and
January 1987 as the chegques then paid had been dishonoured.

However, in testifying for the respondent at the trial, the witness
Carcl Levy, adwmittad that the amount of the dishonoured cheque for
September 1986 was in fact made good in October 1986. It appears

also that she admitted that there was in fact a payment of $27,000
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for the month of January 1587. However, that cheque was exhibited
{Ex 3}, and shows that it had been in fact recurned, and thereafter

re-presented fcr payment in December 1987. In June 1937, when the

—

- xe~2ntry was made by the respondanit, though the amount for

September 193¢ would have been paid; the sum for January 1987, would
still have been ocutstanding. In addicion, in keeping wich the
agresment, on the 1st June 1987, the rental would have been increased
by 20%. and consequently an incrzased amount of $32,400 bacame pay-
able on the first day of each month. On 2he 23rd June 1987, when
the re-enctry was made only $20,250 of that amount had besen paid,
consequently, the appellants would have been in arrears for a total
of $12,:50 (being the balance due for June 1987 which was dus on
lst June 1987, being payable in advance) plus $27,000 {the unpaid
amount for January 1967) which amocunts %o $39,150. In our view
this evidence ssiablished that the respondent acted within its right
under the agreement, to re-enter and take possession of the business,
as the appellant at the time, was in excess of twenty-one days in
arrears with the payment.

in so far as the appellants challenged the award in the counter-—
claim, we are of the view that there is no merir in that complaint.
The learned trial judge found on evidence on which he was enzitled so
to find, that the appellants made good the $27,000 for January 1987,
when the cheque was re-pmgented in December 1987, but nevertheless
were still liable feor ﬁhe outstanding amount which they failed to
pay for June 1987. 1In the svent, we dismissed the appeal, affirmed
the orders of the court below, and ordered thac the appellants pay

the costs of the respondent ~ such costs to be taxed if not agreed,



