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IH THE COURT OF LPPELL

SUPREME COURY CIVIL APPEARL KO: 74/8%

The Hon. Mr. Justice Rowe - President
The Hon. Mr. Justice Campbell, J.a.
Jois. (Bg.}

BEFOEE:
The Hon. Myr. Justice Gordon,

APPELLART

BETWEEHN HWINSTOWR HENRY DEFENRDEHNT/?
LED PLRTEE COUHCILI. OF PLATHTIFF /RESPOHDENT
SLINT CATHERIEE

ucted by

Arthur Eitchin for the Appellant insti:
B.E. Frankson of Gaynair & Fraser

Dennis Morrison for the Respondent instructed by

Bunn Cox & Orrett

Bpril 30 & June 18, 19930
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of Courtney Orr

CapiPBuLlL, J.4.:2
This is an appeal from an Crder
made in Chambers on JSuly 31, 198% granting an interlocutory
injuncticn against the appellant restraining him from
continuing building operaticns on Lot 2, Old Havbour Road;,
The order was made in conseguence of
crdar by

Sydenham,
an inter-porres Summons taken cut
the respendent whe had issued a writ in the Supreme Court
seeking injunciive relief against the appellant for that the
larter was “continuing to erect a building at Lot Ne. 2 0ld
Sydenham, Spanish Town, in the parish of Saint
the Plaintiff’s

Har
- Cavherine withcout having
approval in breach of scction 4 of the Parish Councils
By-Law 185¢.7

int Catherine)

{Sai
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Building




The affidavit in support of the Summons s far as

@z That the Plaintiff is empowered
by virtue C Parish Councils
(Zai rherine) by-Law

Building (& =
to rzgulate bu nglng on lands

o

gituate within Saint Catherine,

L the ra
aint

98]

. Thzt section 3 of the Pd:ish
Councils Building (8aint Catherine;
Sy-Law prohibits the con struction
of any building within Saint
Catherine without the approval of
the Plaintiff having been obtained
prior to the commencement of
construction.

4. That in breach of the by-Law afore-
..... said, the Defendant has sco commenged
Lo erect a Dullding at Lot Ro. 2
01¢ Harbour Road, Sydéenham Spanish
et Town, in the perish of uainu
ﬁtbaxine WlihOuC F'rst having

g approval
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The offidavit of the appelliant in answer i

above paragraphs in the respondent’'s nffidaviz so far as is
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v1rnu= of section

_ Parish Coungils Bu:

S powsr of the Flain
‘ regulate building on
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;arich ¢f which is definced by
che Parsish Council.

4, That in answer to pa;ag aph 3 of

- the said affidavit I reby state
that by virtue of section 3 of
the Parish Councils BUlLulng Act
the powers cof the said Parish
Council is subject to the approval
of the Minister who may Conlirm,

- alter, or add to same,

the Minis
Ministry gran
the Defendant for Chie £
of z building thereon and I exhi
hereto marked 'W.H.I.® a copy of
the said letter of approval < =9
the 5th day of April, 13

i
Road, Sydenhan was pu
TEY dous
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not have. been made by

had not estaklished
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That the plans for !
for which approva
by the Minister of b
aiso submitted to th
Catherine Parish Council and
that the saild 3aint Catherine
Farish Council knew or oughi to
know that the Minister granted
approval for the commencement of
constructicn,

Hy b

That in respect of the said Plans

approved by the Minister of

Housing I alsoc sought to obtain

approval for the sald consiruction

Trom the Plaintiff but the

Plaintiff hes failed and/or refused

o grant its approval for the

following reasons -

i1} That it neecded proof of
ownersiip

Location Flans

o
ba
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Covenants and Kestricticns
tcuching and concerning the
said parcel of land

[#33
[

Thﬂt your deponent complied with
the reguests made by the Plaintiff
as set out in paragraph 14 hereof
and were accordingly advised by
the lMYinister of Housing but the
Flaintiff in breoch of its duty
and in flagrant disregard of the
Defendant’'s rights and activated
by malice has failed and/ocr
refused to grant its approval for
the construction of the building
therecn.

That the Saint Catherine Farish
Council has failed to establish that
they have jurisdicticn to regl

the construction of bﬂ*Lging on
premises known as Lot 2 Sydenham in
the parish of Zaint Catherine,

The defendant says further that the
approval of the Saint Catherine
Farish Council is not reguired and
need not be cobtained so as to
conmencea conatrLc ion thergon,
approval having been granted by the
relevant .t»’i:i.nisx‘:e;r_‘n"E

Mr. Kitchin submitted that the order

that it had jurisdictiocn over the land

should

the learned judge because the respondent

cn



which the building was being constructed, There was no
right enjoyed by the Parish Council for the protection of

which an injunction should issue. The pith of his

IS
r
o
©
L
o
l‘A
[
v
O
¢}
ré
=g
mw
4
[
s
T
Ly )
]
[
(=
n
ng
Cs
0
j
3
9]
|.J
=
)
o
8]

submission 1s that
not shown by evidence that "Sydenham”™ was in a Township in
relation to which the said Parish Council had jurisdicticn
L0 regulate the construction of puildings.

in reply Hr. Moryison submitted that though

paragraph 2 of the respondent's affidavii raised a guesizen
P P 5

o)

of law, paragrarhs 3 and thereof were statements of fact
that Lot 2 Cld Harbour koad, Sydenham was within spanish
Town and s0 was within the awbit of the Council's By-Law.

This fact he submitted had nowhere been challenged by the

.
(o)

appellant. Paragraph 13 of the zppellantis affidavit di
not condescend to a disclosure of facte shiowing why he said
that tne Council had ne jurisedicticn. Thus all thet the
learned judge had before him was the unchallienged statement
that the site of the building was in Spanish Town over which
the Saint Catherine Parish Council prima facie haa jurisdic-
tienm. It thus had a right which was in need of protec
The grant of the injunction on this ground was therefore
justified.

Mr. Kitchin's aliernative submission was that even
if the Saint Catherine Parish Council had jurisdiction cver
the area, 1ts powers of approval of bﬁilaing operations were
subject to the approval of the Minister and the latter had
infact given his approval to the appellant. The approval of
the Parish Council was chus rendered unnecessary. Therefore
whereas the appellant was exercising a right,. the Parish
Council was acting unlawfully in seeking to frustrate the
exercise by him of his right. In such circumstances egulty
has never given assistance to the wrongdoer. The injunctive

relief should not therefore have been granted. bdr. Xitchin




relied in support of his submission relative to approval by
the Minister on section 47 of the Housing Act which provides
for housing associations submitting to the Hinister schemes

for subdivision of land and the construction of houses theraon

1=

and on section 4& {(4) which empowers the Minister to approve
the lay-out plan which the Housing association has submitted

to the Leocal Authority for approval and which the latter has

=

unreasonably refused to approve or has unduly delayed in
approving.

Mr. Morrison subnitted that the appellant could not
bring himself within the purview of section 47 cf the Housing
L.ct because that section dealt with construcition of dwelling
houses and not commercial buildings. Bgually the appellant was
not a "Housing hssociation® within the definition of that term
in section 47 and sc he cannot avail himself cf any approval by
the Hinister referred to 1n section 48 {4} cf the Act.

VYie were of the view that Mr. Morvison's submissicn
on the construction of seciion 47 of the 4ct is correct and
that praying in aid the said section does not avail the
appellant. Thus the submission that the approval c¢i the

Minister had been obtained and that this obviated the necessity

Catherine Yarish Council, the date on which reguisition for
the further information was made by the Council, and the date
on which he complied with such reguisition. The issue whethexr
or not the Parish Council had refused to grant the approval or
was being dilatory in doing so could not thereforxe have been

an issue before the learned judge as there were no primary

facts laid before him and in any case these complaints in




paragraphs %, 10 and 11 are patently ihconsistent with the
declared stand that it was unnecessary to apply for approval
to the Sazint Catherine Parish Council.

Le we were of the view for the above reasons that
there was no merit in the appeal we dismissed the same on
April 3G, 19%¢ and promised then to put our reasons in

writing. That promise we have now fulfillied.

ROWE, P:

I agree.

Gordon, J.52. {hg.}

i

1 agree.




