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IN THE SUPRill1E COURT OF JUDICATUF~ OF JAMAICA 

Ii~ CO.M:t'iON LAW 

SUIT NOo C.L. H.111/19o8 

BETWEEN T.f'.S:MA HENRY -ANGUS 

AND THE ATTORNEY GENERAL 

Hro Norman Samuels for PlaiJ.ltiff 

Hr. Lo Pusey for Defendant 

HARRISON J. (AGo) 

HEARD; May 4, 5; 9. 10~ 1994 
and November 18, 1994 

Judgment 

PLAINTIFF 

DEFENDANT 

This is an action in which the plair.tiff claims against the defendant damages 

for negligence, and or in the alternative, nuisance o:L br'."?ach of duty under the 

Occupiers Liability Act in thai: on the 5th day of July, 1987 at about 8: 00 p.mo 

the plaintiff 1-1hilst in the course of her employment as a ward attendant at Port 

Yuria Hospital slipped on a floor and sustained serious injuri~s with the result 

t:hat she now suffers from a permanent physical disabilityo 

The Court found the f:Jllowing facts: 

The plaintiff is now 43 years old ~nd was an hospital ward attendant at the 

Port Maria Public Hospital. She ·was assigned to Harry ward on the 5th day of July, 

1987 and on this date~ was sent by a nurse from Harry Ward to Martin ward to fetch 

a blood pressure instrument. 

Whilst the plaintiff was in ~~rtin Ward she was asked by the nurse in charge, 

/ 

to empty a patient v s bed pa:n as there was no ward assistant ncr ward attendant the-re. 

She went into a sluice rooms placed the bed pan in the sluice basin? and as she 

turned around to leave this :room~ she slipped in water which was on the floor. 

The floor for this room :ts tiled and water is kept in an open drum situated 

in one corner of the sluice room. A container was use1 to dip in this drum in 

order to fetch the water since wcter was not available in the pipe line at the 

hospital. 

The sluice basin is at th~ opposite side of the rooE from the drum so wa~er 

has ·w be taken across to it in order to have the bad pans washed. No electric 
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light was in this room but light shone into it however~ from a nearby bathroom. 

I furth.:~r find that the plaintiff ho.d attempted to turn on the light in the 

sluice room in Martin Ward but when she operated the switch no light came from the 

bulb. She ent~red the room nevertheless~ could hardly sees but was aided to some 

extent from the light in a bathroom which cam~ through the door way. 

Mr. Pusey in his usual style~ submitted that it was common bc;:twP-:.:n the parties 

that there was a likelihood that water would be found on the floor of thtZ sluice 

rooms. It was also common he says~ that ssrvants or agents of the defendant had a 

duty to see that the floor of the sluice room was kept free from wat~r. The plain­

tiff's evidence clearly supports this ~m.1tention as she testified that it was a 

normal occurrence to find wat~r on the floor of the sluice room due to th~ water 

problem at the hospital. She admitced furth~r, that either the attendant or ward 

assistant would be required to mop spilt wat8r. 

He further submitted that because the sluice room w~ darks any r~asonable~ 

prudent person should proceed with caution b~cause of a great likelihood that th~re 

could be water on the floor. Furthers that there was no evidence that the plaintiff 

proceed~d with any such caution. 

H~ argued that the duration of tim~ that the water was on the floor was impor­

tant. The court would, he says, have to detrmine whether the defendant allowed the 

water to stay on the floor for an unr~asonable length of time. It was insufficient 

therefore he argued, for the plaintiff to say that she went into room, water was on 

the floor and she slipped, in order to prove negligence. It was necessary to prove 

that there was knowledge that water was thGre (actual or constructive) and that the 

~· wat~r was allow~d to stay there for an unrQasonable length of time. H~ sought reli­

ance on the case of Davies v. DeHavilland Aircraft Co. Ltd. 1951 1 KB 50 and London 

Gravins Dock Co. Ltd. v. Horton 1951 1 AER 1. 

Mr. Pusey further argued that where the plaintiff knew that there was a risk of 

danger in pursuing a course of action and pursued and proceeded with full knowledge 

of this risk and has been injured, the defendant cannot and should not be held liable. 

Further, that it would not have been r~asonably foreseeable by th2 d~fendant that the 

plaintiff who was employed as a hospital w~rd attendant and who would have among her 

duties, going into the sluice room to clean it among other things~ that she would 

have slipped on water within her area of work. 
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He further submitted that it was not open to the court to hold ehat ~he 

absence of light or that the light was not working were factors which indicated 

negligence ou th~ part of th~ defendant.~ his servants or agertts• 

So far as the cause of action in Nuisance was concerned~ it was his view that 

the plaintiff failed to prove this caus2 of action. He submitted that for a private 

nuisance to succ12,;;d it is only avc.d.l-::1bl0 to a person who has suff,ncd injury from an 

int"'rfcrenc0 with an inter~.ast in land -~his was certainly not the cas•a h~ar.;a. 

Mr. Pus2y finally submitted that lw r<2peaccd the submissi6ns in terms of 

reasonablcn,.;:ss end duty of care in respect of the claim under Occupiers Liability~ 
/ 

Mr. Samu2ls for his part~ submitt~d that the plaintiff had establish~d her 

claims under th8 rEspective heads and was ~ntitlad to damages. 

Now, it is w~ll established, that at common law, a master may iucur liability 

firstly, where his servant is injured~ as 8. result of the negligent acts of his 

other employ~zsinthe course of their smployment~ or secondly, because of his own 

act or default~ such as where he has failed to devise or, thereaft~r~ meintain a 

safe system of work whilst carrying out some operation of work which involves risk. 

It is therefore th~ duty of an employer to tak2 reasonabl2 care for the safety of 

his servant. 

Goddard L.J. had stat.ed in Naishiith v. London Film Productions Limited [1939] 

1 All E.R. 794» that the duty for the employer to provide a safe place of work was, 

" •••• not merely to warn against unusual dangers known to them ••••• but also to make 

the place of employment •••••• as safe as thz exercis~ of reasonable skill and care 

would pemit. 11 Undoubtedly, it should be added that regard must b12 had to the nature 

of the place of work when considering wheth:c:r or not it is safe. Th-2 .;mthorities 

make it abundantly clear that as long as the £I:iployer makes the working place as safe 

as it can r~asonably be mades he has satisfi~d his obligation - see Charl~sworth & 

Percy on N~gligenc~ 7th Edition, page 725 para. 11-09. 

Now, it is quit~ possible that 3 place of work may become unsafe due to the 

existence of a temporary condition. In such a case the test to be appli~d~ is 

whether or not a reasonably prudent employer would have caused or per.Qitted the 

existence of that state of affairs of which complaint is made. What constitutes a 

breach of his duty in any given set of circumstances must therefore~ be one of degree. 

The undermcntioned cases seek to illustrate this principle. 
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In the cas~ of Davies v. DcHavilland Aircraft Co. [1951] 1 KB 50, ~ workman 

had slipped on a patch of oil or water or both which had accumulat~d~ possibly in 

a depression~ on the concrete floor of a passage in a factory. Som~r~~ll L.J. was 

of the view that h~ felt it impossible to say that che mere existenc~ of these 

conditions indicated any failure to tak~ r0asonablc care to protect those employed 

from unn~cessary risk. 

ThcrP- was the situation in Thomas v. Eriston .Aeroplane Co. [1954] 1 'lflLR 694 

t...rhere the ~Zntranc·~' to a factory became slipp0.ry owing to a sudden fall of snow, which 

froze as it fell a quarter of an hour or so before the facotry opr.med. A workman 

sl:Lppcd on ent2ring and his employers wen; h0ld not liable on the ground that there 

had been no failure to exercise reasonable carg. 

In L::<timar v. A. E. C. Ltd aft·n an cxc0ptionally heavy storm, the floor of a 

factory becam~ flooded. When the water drain~d away it left an oily film on the 

floor which was slippery. Sawdust was put down but~ owing to th~ largo area of the 

floor, ther2 wa.s not enough to cover .:ill t:h:,< floor and a workman slipp~d on a part 

of the floor which had no sawdust. Lord Tucker in his judgment asked the following 

questiong 

"Has it b.zen proved that the floor was so 
slippery that, remedial steps not being 
possible, a rQasonably prudent employer 
would have closed down th0 factory rather 
than allow his employses to run the risks 
involvod in continuing work? 11 

As th~r~ was no evidence of any complaint or of any other person bQing in 

difficulty from the floor, th·~ employ,z:Ls ware hald not liable, sine<.: they had taken 

all reasonable steps to deal with thr.l conditions short of closing the factory or part 

of it, which would have been unreasonable in the circumstances. 

In Vim;yay v. Star Paper Mills [1965] 1 All E.R. 175, a wurkman had been brought 

to the scene of a spillage of some slippery substance~ which had been allowed negli-

gently to escepe on the floor. He was charg0d expressly with the duty of cleaning 

up the mess with a squGGgce. C~ing-Bruc2 J. held that there was no reasonably 

foreseeable risk that he would slip and hurt himself in the course of performing 

such a simple duty. 

The plaintiff has pleaded inter alia~ in her statement of claim that the defen-

dnat had not instituted a safe system of work. Now, what is the mGaning of this 

term? According to the authoriti~s, this term is used to describe the organisation 
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of the work~ th0 way in >vhich it is intend~d the work shall be carri<:<d out~ the 

giving of instrJctions~ especially to inexpGrienced workers~ the SQquGncc of events, 

the taking of pr:2cautions for the safri!ty of the work0rs and at what stages~ the 

number of p2rsons required to do thQ job~ thQ parts to be taken by tho various 

p~rsons employ12d and th~ time thtt:y shall do th-::ir r<::spective parts o 
11Further ~ it 

includes or m~y include according to th~ circumstances~ such matt12rs as th8 physical 

layout of ~he job - the setting of th~ stag~" so to speak - the sequence in which 

the work is to be carri0d out~ thQ provision in proper cases of warning and notices 

and the issuQ of special instructions.~' (per Lord Greene in Speed v. Thomas Swift 

Co. Ltd. [1943] KB 557. 

It must b:<l borne in mind that an cmplcy.zr is not liable to his s<arvant for 

any damage suffered arising out of the ordin~ry risks of the service wh~n there is 

no negligence on the part of himself or his servants. The principlQ has been ex-

pressed by Glyn-Joncs J in Hurley v. J. S~uders & Co. Ltd. [1955] 1 All E.R. 833 

at page 336 as followsg 

~ 1A grez.t deal of work which has to be c!on12 
is dangerous~ and if it is not r12asonably 
practicably for thcz tn.."ls·te2.r to eliminate or 
diminish the dangcrp th0-n the risk is a 
necessary incident of his ~mploymentp and 
a risk which the s~rvant is paid to take.~~ 

Liability ~ negligence is based on lack of reasonably foresight. That is, 

the injury t.o the plaim:iff is the r12sult of the breach of a duty owed by the 

defendant to the plaintiff~ which broach created such a risk to the plaintiff which 

the defendant should have foreseen and which would cause harm to him) thG plaintiff. 

Lord WilbcrforcG in the case of Anns v. M2rton London Borough Council [1973] A.C. 

728 had this to say on the duty situation~ 

1
' ••• in order to establish that duty of care 
arises in a particular situation, it is not 
necessary to bring th9. facts of that situ­
ation within those of previous situations 
in which a duty of c~r~ has been held to 
exist. Rather the quGstion has to be approa­
ched in two stages. First~ one has to ask 
whether, as between the alleged wrong-doer 
and the person who h3.s suffered damage there 
is a. sufficient r-!<:lationship of proximity or 
neightbourhood such that~ in the reasonabl~ 
cont~mplation of the fcrm~r9 carelessness on 
his part may be lik2ly to cause damage to the 
latter in which casQ a prima facie duty of 
care arises. Secondly 9 if the first question 
is answered affirmatively~ it is necessary to 
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consider whether th;;~rc ar~~~ any consid~rations 
which ought to negative~ or to reduce or limit 
the scope of the eu~y or the class of person 
to whom it is ow12d or thG damages to which a 
breach of it may give.:; rise. u 

Foreseeability is therefore a qu~stion of fact. and it is only by reference 

to the circumstanc~s of each case und~r consideration that it can be d2t~rmincd. 

In the instant cas~~ the plaintiff~ as an employee at the hospital was required 

to carry out various duties du:;:ing the: course of the day. What is abundantly clear 

from the cvid~;mcc is that she was assignod work that ill-fated day on a particular 

ward~ that is9 Harry Wardo It is also unchallenged that as a ward attendant she 

can be given assignments by the registered nurse on duty. this was the case on the 

5th July g 1987 vlhcn this plaintiff was S<:)ut to Martin Ward and further instructed 

td empty the cont,~nts in a bed pan whilst she was on Martin ~-lard. 

The qu9stion therefore arises. Is ther~ a breach of care that creates liability 

in the defend~1t when in carrying out thes~ instructions tbe plaintiff slips and 

sustains injury? Was it reasonably forasQ~ablc that she wouid hav~ sustained injury 

'-../ when she ent.::;rcd thG sluice room to carry ou·t these orders? 

In Parris v. Stepney Borrough Council (1951) A.C. 367~ Lord Park~r said: 

19The duty of an employ~r towards his 
sGlrvant is to take rcaso::'l..abla carG 
for the servant 9 s sef·.:;ty in all th(2 
circums tanccs of th{: cas2. 11 

What arc the particulars of negligcnc~ pleaded in the statement of claim, in 

this casc? Paragraph 3 has particularisr"'d th8m as follows:-

nl. The defendant his sG:rvcnts or agents 
failcd to mop up w~tsr that spilt on 
the floor from time to time thcr~by 
r~ndering the said tilQd floor to b~ 
in a slippery conditiono 

2. They failed to provide: and mai11tain 
proper facilities and/or utensils for 
the collection distribution and usa of 
water in. th-e said dre-sSing rooEt and 
caused~ permitted or allowed water to 
b~ stored in an open container~ to be 
taken therefrom in 52aller v~ssels to 
be used in various areas in the said 
dressing roar;: whQ:n they knew or ought 
to have known that spillage in the 
precess would causG the said tiled floor 
to become slippery. 

3. Th.,;::y failed to provid<:~! or naintain suffi­
cient staff to constantly clear the said 
tiled floor or any spillage of watQr there­
on so that the said floor could be rendered 
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dry ands saft;! for us~1cs of the said 
dressing room including the plaintiff. 

44 The defendant his s:2.rc1Jants or agents failed 
to provide a safe syst~n of work for th~ 
plaintiff and allov7sd h;:;r to perform her 
duties oa a slipp0.ry floor when they knew or 
ought to have known that the condition of the 
said floor was un:;a.f ·,, fo·r her to perform hGr 
said duties~" 

Thus, the qul]stibn for this court. is; Did the defendant take rs::,asonablc care 

to carry out his operations as not to suoj ,:;_;ct the plaintiff to unm~ccssary risk? 

Matron IvGs has told this. court th:.,t c.ttcncants work on a shift basis. They 

did pantry 3.nd floor du.tiGs during the morning tour of duti~s. In thc, afternoons 

and nights~ th~ir duties became lightc:x so one p0.rson would attand to both pantry 

and cleaning of floors. TI1e Matron further testified that during th~ afternoon 

shift~ they would not be required to QOP th~ ~ntire ward and would attGnd to eventual-

iti~s s lik~ a spill. and sc'2 also to th0 tidi.n~ss of th12 sluice room. 

As Mr. Pus~y points out. it is common b~twe~n the parties that th~re was a 

likelihood that there would be spilt 1~'at.a on the floor whr.;re the plaintiff slipped 

and fell. I·t is also common that it was ;;dthcr the ward attendant or ward assistant 

duty to sec that t:h12 sluice room was k.~pt fr.:;:e from water. Although it was not th~ 

plaintiff 9 s c:uty to mop water on the floors in Martin Ward, she has admitt·2d that 

if she sa~.;r it~ it would b0 h•zr duty to mop it up. This evidence was corroborated 

by the evidcncs of Matron Ives. 

It cath1Ct bo disputed that watQr must b~ made available in an hospital at all 

times. As I havG said before. no water was available in the pipo lino. hence the 

hospital providGd this commodity in au opan drum which is kept in a container in 

the sluice room. I would think that it was hopelessly irn.possib](: prGv~r..ting spills 

wh~n convG!ying wat..ar from the drum ta th-1 sluice basin. In light of this arrange-

m.cnts ~ one muGt consider what measures he.s the hospital put in placao to '2liminate 

or :reduce t:h0 possibility of S0111'2'onc slipping should watP-r remain on the floor. 

Th~ evidence rQveals that at the matGrial tine no ward attendant nor ward assistant 

was on duty at Martin Ward. There is also no evidence disclosing the timQ that the 

atte11dant had work:c·d on this ward. Or one, could probably ask the question, "Did 

such an employ.;;~ work at all on l•Iarti:n Ward that afternoon?n No tavid·:mcc has been 

adduced and none s2em to have b12an forthcorJ.ing. 

There i::; no precise cvidr;mce of thG duration of timra~ water \vas l~~ft unattended 
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t:o in the sluicG room. The plaintiff tr~stifiGd however that she took up duties 

on tro 5th July 9 1987 at 2~00 p.m. ~nd th3t h0r shift ended at 10~00 ?•mo Than~ 

is no 2videnc:: also as to the tii:J.e she w:m.t to Ma.rtin Ward but it can b(l roasonably 

inferred thati.tv~aft,~r 2g0Q p.m. 

The sc.~I!.!.; t..rhich Wi2 havG then is~ (i) there is no w.s.rd att~:mdao:1t !'.or ward 

assista...'l.t on r1..r2rtin ~Jard to attend to ,:;;vcutualitics ~ (ii) no warning signs are 

placed on thP- door or other visible plac'~, and (iii) then:! is no light in the 

sluice roOiil.o Could she hav.:a disobcT~d -;;:.:0:-;:, nursQ v s ordGr to take th(;.' bs,J pa.n to the.' 

sluice room? Or, could she have rcfusQd t.o snter that roon upon discovq:ring that 

there was n.:· l::!.ght? I am of the vi0w tho.t she would be oblig'?d to carry out the 

order given by hG:r supctior ::.nd in doing so it could not be argued th.:1.t sh(. knowingly 

accepted tho risk. 

On th": facts of th;,;e ir:.stant cas,_;; thcrcfore.9 this court9 cannot say that the 

defendant hoS.s takGn r~a.sonabla car~ for the safety of its servants/enployc:?:?.s. .An 

'-.-- ~layer who knows of the conditions prr.we":~iling in th:3 sluic~ room and does not 

tak12 reasonably steps to eliminate or rGducc;; the dangers, will be liablr.; in damages 

in the rGsult of injury to on2 of its :JJ::iployG,~. 

I hold t:hcn~cforc. that there was a brGv3.ch of duty of care to the~ plai-ntiff? 

that thti1 d~fe.<::1dant was nGgligcmt and is liable to her in damag~s. 

One furth·2r question must be resolvc:id. Has the plaintiff in any way contri-

buted to th0 injury which she suffered? If she is. them damages will haVG\ to bG. 

apportioned to tho d12.grcz of fault. On these facts which I havo. found. thGre is no 

room for contributory negligence on h0r pe..x"c. 

My next te.sk is to quantify damag£:s o 

Special Damagc'.!s 

By cons-:nt the following itc:ns h"lvc boc.n agreed bctweGn the partL~sg 

(a) MGdical expense for (i) Dr. Dundas - $3~160.00 

(ii) Dr. Guy - $300.00 (iii) Dr. Wright - $560.00 

(b) Cost of pelvic tract:Lm - $145.00 

(c) Cost of heating pad - $240.00 

There h&s bGcn no chalhmge to the undGnncntioned items (i) - (iv) of special 

damages which I hav~ found proven~ 

(i) Transportation 

I will allow $2~877.00 under this head in light of the evidence ndduced by 
the plcdntiff. 
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(ii) Drugs 

Tho;:, amount of $1~530.00 is allowad. 

(iii) Physiothr~rapy 

I will allow the figure of $ls360QOO under 1ehis head. 

(iv) x-ray 

The ~aunt of $110.00 is allow8d for this item. 

(v) Loss of Earnings 

Mr. Pus~y did submit that: the plaintiff had been unable to pr0ve w:U;h any 

certainty th~ l<Jss of earnings. H0 furthe:r submitted that ncithc.:r h?.s sh~~ proved 

a futurB loss of ~arnings. 

The plaintiff gav:,) evidence that she: w<:~s no long0.r r0ceiving e. sala:ry from 

the hospital sil1CQ October, 1987 and th:.t: she;·. did not seck Q;mploymPcnt ':.lscwhcre. 

Under cross-exanination she had admitted howavcr, that eftcr the incid~nt she sold 

sweets and bag juice at a Basic School. Sho was unable however to quantify her 

earnings from this livelihood. 

Mr. Pust?:y submitted firstly9 th3.t the; plaintiff had failed to mitigatG her 

damages. S~condly~ since there was no cvidGncc as to the type of job she could 

have gotten othc:rwisc so as to balanc0 it against thG hospital jobs tho court would 

havG some difficulty in accurately ass:?.ssing how much earning she h:os in ff!ct lost. 

He further submitted that this principle '\;Jould be cqually applicable:. if the court 

were to consid0r an award for handicap on the labour market under the ha~d of 

General Damages. 

Mr. Sa~ucls~ on the other hand~ subillittcd that in the abscne~ of sufficient 

proof of earnings, the court ought to ~pply and usc the national minimum wage in 

order to do justice; to the situation. 

The dictur.: Lord Goddard C.J. Bonh·:1n-Cartcr v. Hyde Park Hotels Vol. 64 (1948) 

T.L.R. 177 is of relevance where he statcsg "Being in the nature of spociel damages 

claims for loss of :2arnings must be specifically alleged and strictly prov~n. 11 It 

has also been th0 practice that bcfor2 a court awards damages for loss of future 

earnings~ the loss must be proven to be 11rc:::.l sss12ssabl0 loss sufficiGntly proved 

by cvidenc0. 11 (Sec Lord Donning's dici!.:um in Fairley v. John Thompson lfd.. [1973] 

2 Lloyd's R'-port 9 40). Furthnr. it has bG·Q.n ·:astablished in a numbGr of c<-'lscs that 

avrards made for 11handicap on the labour markat" conc<~rned plaintiffs who were in 
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~mploymcnt at the date of trial and from which there was a strong likelihood of 

their being dismissed. (Sec - Clarke v. Rotax Aircraft Equipmant Ltdc [1973] 1 

WLR 1570 and Fairley (supra). 

The plaintiff has a duty to mitigate. his/her loss. Pearson L.J. in the case 

of Darbishir2 v .. Warren (163) 1 vJLR 1067 ~ has been instructive where h.;;c stat8s inter 

alia~ 

~~The true meaning is !:hot t.h<:: plail1tiff is 
not r.mtitlcd to charg:~ thr~ d~;fcndant by way 
of damages with any grsa'Ccr sum than that 
which he reasonably n0cds to expand for th8 
purpos•2 of making good ·the:; l::Jss. In short~ 
he is fully c.ntitlcd to bo as extravagant as 
hro: pleases~ but not c:::t U1e oxpensG of the 
d0fcndant. ll 

I unhasit::mtly rcj ect tho. view suggested by Mr. Sanuc1s that du~ to the 

plaintiff is physical condition she cannot bG: gainfully c!!lployod ~ hcnc-;;: she; would bG 

unable to !!litigate her losses. It seems tc hav~ cscapGd Mr. Samuels' recollection 

of the evidence: that in response to a quG:stion posed by hi!!l regarding th::.:: plaintiff 

being able to r::turn to her farner job~ that Dr. Dundas has opin-2-d thali:: the plain-

tiff could ha.v·~ raturned to s<::rve diet at the hospital. 

It is my view therefore and I .so hold~ that: the plaintiff has fail"d to 

satisfy this court under the head of loss of earnings. 

(vi) Household H~lp 

ThP- plaintiff is entitled to household help to assist 

hm: in the domes tic chores at the rat:::; of $120. 00 p. w. which sum whc,m totalled is 

$43~680.00. 

General Damsp:~s 

The plaintiff was seen and cxaminac:', by Doctors Ramanan~ Watson~ Wright~ Guy 

and finally by Gran tel Go Dundas~ Consulte.nt. Orthopaedic Surgeon. 

Dr. Dundas gave cvid~ncc at the trial. He testified that the plaintiff became 

his patient on the 25th February? 1988. Sho was referred to him by Dr. Guy. She 

complained th~n of difficulty in bending~ lifting and twisting her bcdy. On cxamin-

ation~ he found her to be ovcr-wrdght but hed a normal respiratory and cardiovascula.r 

system. 

Examination of the lumbar spin~Z: revealed that all movements were restricted 

by pain. Sho turned in bed with cxtrGna caution. She was tender fr0~ 3rd lumbar 

to the 2nd sacrcl vcrt,~bra. Over the lGft sacro-iliac joint? tend•;;rnGss was most 
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was most ac.l::.;;.~ntuated. It wc.s also noi!:c:::d th::ul: she had spasm in the lo-w~~r back 

muscles. She cc-uld straight leg raisG c"-l.sily to 90 d0grc~s on the rig"ht but could 

only got to 50 degrees on the left. S8ii.3<J.tion was diminished in her 5th lumbar 

dennatone on th0 left side. 

Dr~ Dundas :liagnoscd a left sacro-iliac contusion with possible lunbar disc 

prolapse. 

X-rays wore done and no fractures wcr~J revealed. She was sent to Dr, Wilson 

at St • .Ann's Bay Hospital to be admitted for a period of 2i days for in-patient 

physiotherapy. 

Dr. Dundas subs~quontly saw heron tho 18th April, 1988. He discovorcd that 

the full rang;-;, of therapy -.;1as not admir;.istcn:d due t·:) machine problc~ms Ctt thi'! 

hospital. Upon examination, h>2 obscrvl:!d thet h~r back was more subtlt~ and shG could 

straight rais~ h0r legs on both sides to 90 dGgrccs without much difficulty. There 

was however~ a local tend~rness over thG lGft sacral iliAc joint. He opted for her to 

continue therapy as an out patient. He saw b..:'r on sevGral subsequent occasions 

rangh1.g from 1988 ~ 1989 and 1990. He had combined the thGrapy with tht;c adminis-

tration of anti-inflaruatory o£dicatious. H(:> 3.lso tried to encourage weight loss 

which the plaL~tiff succc~dcd to a certain extent. However, the ar~a of focal 

tenderness an-.:1 tht~ restriction of frc~ !!!CVr:::::mcnt of the spine was nev-2r :;;:liminated. 

On the last but one examination of th~ plaintiff in 1992, Dr. Dundas assessee 

that she had roached maximum mccical iwprovomcnt. Finally he saw her en 13th May~ 

1993. She was complaining of stomach discorr~ort and this was due to the medication 

she was taking for pain relief. 

Dr. Dundas testified that by using thG guide for the evaluation of permanent 

impairment she wes assessed as having 5% disability of the whole person. This 

disability was centred on her lower back. 

Mr. SamuGls had posed the following question to Dr. Dundas. nif the plaintiffis 

dutit.as as an attendant in hospital is t:J cL~an and serve. diet, ·would sho be able 

to go back t::J that type of work?" Dr. Dundas responded: 11 The ser,ring :)£ diet is 

som~thing she could return to do. The oopping of floors and cleaning duti~s I think 

it would serve to aggravate her disconfort and would not be rccommcnd,~d. ii 

Under cross-examination, Dr. Dund3s revealed that part of the therapy was 

for the plaintiff to reduce her weight. He opined that the less wcigh·c cnc had 

~ ·.~>·.· ~~ .. ;..":::-~·. ~I.,": t:. - ~· 
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•; l" J"> •• 



12 

the less strain t:hc:1t person would put o:uth~ joint and oth~r parts of tb..:? body. 

When he first saw the plaintiff sh~ was weighing 215 lbs. She had lost SJm~ 9 lbs. 

but was of d1c v:L::.w that sfi.~, would b;.,; corafc:rtablc probably at 140 lbso It was 

also his vi0w that pain would be rGduc..,xt :U shz had accomplished th8 dcs:Lr::d wcightv 

He found no injury to any bone but thG 5th lu:rnbar ncrv8 was damag,;;clo He h::!d not 

noticed any d·.;:gr;mcration of the injuri·~-~:;.. He:. was furth,.;;r of thC" vie.w that she 

would have difficulty in sitting for l·)ng p0ri..-ds but that standing w··uld be less 

painful than sitting. It WJ.s als·.' his vi,:;w that m~~dicatL·n W'-.'Uld rG,lic::v.:: b.nr pains 

buc this would aggravate hor st~mach d.isc,JnL;rt;s. 

In ccmir!g to an aHard under th;:; hc8cl ::.f pain and suff2ring and l·~·se of amcnicl.cs ~ 

I bear in mind th0 cvid'"nce of th~ plcJ.ini:iff hcrsalf and :::f Dr. Dundas wh::: had 

assessed that she: ne-w has 5% permanent: disc..bility of the whole pcrsc,n.o In my view 9 

and bearing in mind that pr0grcss has be ~n nadc 9 the plaintiff will UC)'i:: be incapaci-

tatcd to thc c,:xtcnt when;; she will bG: unobl~ to j cin th~ work force o 

I bear in miud the cases rcferr<::d to r:1y by Hr. Pusey in rcspG:ct ::;£ nwards for 

pain and suff:~ring and loss ;Jf al!lcnitios. Of those rcfcrrcd, Jam<::s Phillips v. 

Rudolph PaL-:1,~r C.L. 1982/P075 reported in Khan v s VoL 2 on i'pcrsc:nal InjuriQ;S Awards 9
11 

is more rclrw;;:m.l: and uso2ful. In that caso the plaintiff had r'l:'.coived a blow to 

his back and neck in 1930 9 with resulting pain in his right hip 9 1-:Jin and W<'.ist. 

He was treatod by his Doctor until 1985. The accident had prccipit~tc':l. pain due to 

degenerative disc disease. He was unable to straighten his leg to 90 degrees when 

he expcricnccc painl~hc back. He was awarded $30sOOO.OO for pain ~nJ suffering and 

less 8f am~nitics in 1985. Mr. Pusey suggos~cd that an award of $150,000.00 with 

a maximum figuro ,Jf $180,000.00 would be appropriate today. 

Of some r.G:lt2vancc also is the case of HaisiG: Gayle v. Whitman A.ssc:;ci<>tcs Ltd. 

C.L.1991/GOJ4 rr.;portcd in 11 Cascnote 11 Issue.' No. 2, under the title 11 Pti:rscnal Injury 

Awards of the Supreme Coure' compiled by K. S. Harrison, Rogistre.r cf the Supreme 

Court. In the.t case the ?laintiff had sustained a lumbar disc prolapse with right 

sided sciatica and persistent excruciating low back pain radiating t0 the right 

buttock and right leg. She had pain wh~n b~nding and there was a tightness in the 

hamstring. By consent damages were asscssk.lrl on the llth Dcccmb.zr~ 1991 in the sum 

of $69,151.36. When om~ applies the curr.:-m·t price consumer index this award would 

b'). converted to approximately $160,000.00 t:-:·day. Some concession wculd have to be 
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given however~ as it was not stated what proportion of this sum was in respect 

of pain and suff~ring. 

In all the circumstances~ I am of the view that an award of $175~000.00 

would be rcasor~ble under the head of pain and suffering and loss of emenitics. 

Mr. Samuels J.ddrcsscd me on the issu~' of loss of prospective c:a.rnings and 

that an award should be made under GcnGral Damages. 

In ligh~ of the view already exprcss0.d pertaining to tlitl plaintiff's earnings, 

I will not make an award under this head. 

It is my vL;"t.;r that the plaintiff will n0ed household help 

hercaf:er. She is now 43 years old so I will usc a multiplier of 8 years. 

The sum of $49,920.00 which results w:Ul 1J,:z: taxed down by one fifth for immediacy 

of paymf:!nt. Sb·-~ will than~forc n~ceivg $39~936.00. 

I will ruakc a :nodes t award $15 ~ 000 o 00 for fu turc medical Gxpcns'2s. 

Conclusion 

To sum.;n:>.riz~~ $ my award is as follows g-

General Damagr,;s 

Pain and suffering and loss of amenities 

Future hous?.hold expenses 

Future mcdi~a1 Qxpcuses 

Total 

Sp~cial Damages 

$175,000.00 

$39,936.00 

$15,000.00 

$229,936.00 

$53,577.00 

ThcrG will b0 interest of 3% on the sun of One hundred and SQventy-fivo 

thousand dol.L:n~s ($175,000.00) from th:::: service of the Writ until today. There 

will also b:;;. intcr~~~st of 3% on Fifty-thrcr;! thousand five hundred and s0venty-scvcn 

dollars ($53.577 .00) from the 5th July) 1987 until the 18th November~ 1994.. The 

plajntiff vlill hs.v~;: her costs taxed ii net c:grccd. 


