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CaREY P. (BG.):

This 1is an appeal against a jucdgment of Mr. Justice Downer,
given on the 13th of December 1985, whereby he found in favour of
the plaintiff, an infant, and entered judgment in the amount of
$246.20, representing special damages with interest thereon at 2%
from tihe 2lst of August 1%73 and general Qamages at $9¢,000.00
with interest at 3% from 18th of april, 1i573.

The facts in the case are fairly straightforward. Cn the
avening of the 2ist of August 1973, the plaineciff then, nothing
more than & baby of eight years, was hit down while she was sgtanding
onR tie piazza of a shop, along the Waltham Park Road. The accident
Was serinus because she was dragged beneath the motor vehicle for

some distance.,



The defence was that the defendant said that the girl
ran across the road. These were two contrasting stories and
the learned judge had to decide one. He was in the best positiom,
He had the advantage of seeing and hearing the witnesses which o
have been denied. Miss Anderson endeavoured to arguz the gussiion
of liability but frankly conceded after some vain efforts that
there was not much she could put forward.

Having failed in that regard, Miss Anderson endeavoured
to argue the gquestion of the award of damages which she thought,
unreasonable. By that, she must be understood as neaning
inordinately high. She brought to our attention a case called

Minelva Henry (b.n.f.) Tinothy Henry v. Lerov Phoenix and Qthers

decided by the late ¥r. Justice Alexander in 1985. That case
also concerned injuries to an infant, but the injuries in that
case were much less severe than occurred in this case.
The injuries which this little girl received were as
follows:
w1, Friction burns of abdomen and right
side, the front of ‘the chest over
the right breast.
2. Loss of the right breast nipple.
3. Deep and circular defect 13/4% x 1k*
of ‘the>skih and muséle ovér the right
shoulder joint.
4. small laceration of the left loin,
5. Abrasions of both thichs. +he right
shiin and the upper suriace of the
right foot.

B, Multiple grazes and wheels of the
left hand.

7. Upper half of the right ear torn away from
the scalp and was badly lacerated.

8. One guarter (%) the ear Lost in its
upper portion.

g, The remaining threz guarters (3/4)
of ear badly bru.sad.

Deep and gaping =scalp lac2ration at the

10. back of the head.
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Complete loss of a large area of
scalp above and behind the right
ear, which displayed a gaping
wound on the right side of the
head and exposed the deeper
tissues attached tc the skull.

Large and deep abrasion of the
adjacent area of the right cheek
in front of the ear.

Upper one third of right ear is
only half the width of its normal
counterpart.

The circumference of the right
ear is less than that of the leftc.
Right ear 3 3/4° and left ear 4%"

The upper half of the right eaxr
is more attached to the scalp
than is the left ear.

An ovoid scar on the back of head
measuring L.3/4" x 13/8".

Large bald patch on the right side
of the head above and behind the
right ear.

skin graft to right cheek has healed
a darker colour than the surrounding
normal skin. -

Cbligue area of scar and skin gratt
5%" lcng, extend from right shoulder
to the right breast.

Healed abrasions and healed donor
sites of the skin graffts.

Several re-~constructive surgical pro-
cedures will be necessary to re-
construct the hairline of the rirte
side of the head to restore halr
bearing scalp tc the bald patchss.

The right ear will alwry: be deformed
in comparisecn to its neormsl counterpart.

The areocla of the right nipple will need
o be re-constructed two or three years
after the child hasg entered puberty.

Plaintiff will have to be followed up
until her first pregnancy {if any; as
she will encounte:s problams with lacta-
tion in the right breast from which she
will be unable to express milk,




"2z, She will be unable tc breast
feed a nursing infant from the
right breast.

Shouild she deliver a child, she
will need wmedication which will
suppress lactation in both
breagts.”®
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8y any standards, these were most serious and grievous
injuries received and an amount of $90,060.00 which was awarded szeems
tc us, withoui much argument, to be a very COnservative assessment
and we certainly would not be minded to interiere with that award.
Far from it, if there wasan appeal on behalf of the plaintiff
suggesting the contraxy, we would have peen moved to increase that

award.

i

For other reasons, the case 1s a moss disturbing one. Ii
is distressing at the very least, because it illustrates guite
Vividly that justice delayed is justice denied. It was denied this
plaintiff who is now a young woman we understand - of sone twenty-
eight years, of the fruits of the damages she was awarded. #She has
never received any part of the awardé at +the interest rate relevant
{and this is no reflection on the judge) it is the appeilant who
S5tands te benefit. As must be clear, the accident took vlace whan
she was eight and the trial did nov begin until some ten years later.
It then took two years o wind ivself through the trial process alone
and it has taken a further e1ght years for the appeal o come on for
hearing. This is more than distressing: it is a tragoedy. It is
quite disgraceful.

Having said that, it is pretty obvicus that the appeal must
22 dismissed. The judgment of the Court is affirmed and the
respondent is entitled to the costs of the appeal which are to be

taxed 1 not agreed,

GURDON J.A.:

i agree.

WOLPE J.5,:

o et e e a——

i agree,



