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This is an appeal from the verdict of the Resident Magistrate for st.

Andi-ew by which she convicted the appellant Mr. Dwight Higgins on two

counts of an indictment. each count charging assault occasioning bodily

harm. The appellant was convicted on July 5, 2007 and sentenced to a

fine of $100,000.00 on each count.

The matter arose out of an incident in 2004 in which two (2) police

officers were hit down by a vehicle. The police officers had stopped the

vehicle having obser-ved a road traffic breaell and they spoke with the

di-iver about this breach which had occurred some minutes before the

di-iver was stopped. The driver- came out of the vehiele and there was
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SO,rne conversation between him and the police officers. The driver'

!-~~j!IJrn 1 i!r1E' vehic:ie. Itie pc)jice c)ffj~ers directed the drive~ to ol,-JIJ over

tile curb wol! but instead he di'ove off and in so doing hit the police

offjc~?rs. T~ley wer-e injured. One was dragged tor 0 distance. Til v/er~e

the virluaJ complainants in the assault charges fOI which the appellant,

who was Ihe di'iver, was indicted and convicted.

There is no disputelhat the appellant appeared in the Traffic Cour't

fm the cmpmate area in answer to five (5) tickets brought against him

fm breaches of the Road Traffic Act and that these charges were

disnlissed ofter he hod left court. The appellant \Mas arrested on suspicion

of atJempted rnurder arising from the hitting down of the police officers.

About two days afte:- his arrest. he was placed on an identification

porade at the Half Way Tree Police Station where the tvv'o police officers

who were hit by the vehicle were witnesses and each identified the

appellant as the driver of the vehicle which hod hit them down.

At his trial, the two police officers testified and their evidence was

more or less consistent with the outline that we have just given. They hod

seen the driver and it was the appellant. When stopped, he emerged

from the vehicle and after some swearing he asked the police who had

stopped him if he (the police) did not see him. When originally stopped,

the vehicle hod come down on and had hit the police officers. Mr.

Fairclough pointed out that no count was preferred for that contact. The
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driver declared that he was Dwight Higgins, a policeman stolioned at

DenhaiT, TUVvTI Police Slotion.

The defence atlhe trio! denied tnol thE oppellon1 weE Jne cjliver.

He said that the vehicle identified as the one being driven ot j he lime

was his, but hod been stolen at the relevant time ond hod not been

restmed to his possession up to thot time. The defence fudher alleged

that on the day of his appeoronce at the Tmffic Court the two (2)

comploinants were in unifmms ond were seen in the precinct of the

court pointing at the appellant ot the time of his arrest. One of these

witnesses he knew befme from the time they were both stationed at the

Mobile Reserve Unit and the other he recognized at courl os being the

second unifmmed officer he had seen in the precinct of the Tloffic Court.

Also, ot trial, issue wos mode of the line up of volunteers on the parode

being prisoners from the cells ot the Half Woy Tree lockup ond not police

officers os the defence c10imed is the approved pool when members of

the fmce are ploced on porode.

The Resident Magistrate accepted the evidence of the prosecution

and found thot the cil'cumstances of distance, lighting, time fm

observotion and absence of obstruction were fovourobie to 0 good

identification. She found thot the Turnbull standard hod been satisfied.

As MI'. Fairclough cmrectly obsel'ved, the case resolved itself into on

identification issue in that the accused at trial insisted he was not the
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drivel at Ihe lime. The appellant, through his lawyers, sought to impugn

l i1 ieOlll\i the iCJenti One);: p,arode in ty'lO respects. Thc' firsT

complain! wm th01 the Residenj Mogistrote foiled to give herself lhe

Turnbull \A/orning. The Turn !:>u I! \'vorning is intended primarily to dea! vvith

the "ghastly risk" in coses of fleeting encounters (per Lord Widger'y CJ in R

v OakweJl 66 Cr. App R.174). Cleorly, it does not opply to every case

involving minor problems os those referred to in this case. However, a

long list of outhorities has established thot a Turnbull warning should be

given when a defendant denies thot he was present at the commission

of the offence The cases also shO\A/ that the guidelines should not be

applied inflexibly. i'-Jo particulor form of WOlds is required. The basic

principle, of course, is the need for caution when the issue turns on visuo:

identification and it must appeor thai the Resident Iv'iagistrate' s niind was

adveded to the danger of mistaken identity. Thus, the approach of the

judge will depend on the evidence in the particular case. in some

cases, a Turnbull warning appropriately modified will suffice.

The following factors ore important in this cose:

(1) The two wiTnesses identified the appellant on the identification

porade;

(2) The leorned magistrate accepted the evidence of the witnesses

that the driver of the car identified himself as Dwight Higgins of the

Denham Town Police Station;



(3) The vehic involved in the incident belonged to the appellcmt;

olld

(), \ e IT10gi:;tICJ IE. ecl the appellonr") evidenc 111(11 Iii

vehicle wa:; stolen on January 9 and was recovel-ed cm January

31, 2004 and was not in his possession at the material time.

In the circumslances, the mogis!rate was entitled fO ask ileiself,

having rejected his evidence that the car was no! in his possession: WilY

is he lying? Is it to bolstel a true defence, or is it recognilion of guil l and on

attempt to mislead2 These al-e some of the questions the magistrate was

entitled to ask. We note that she did not toke that route. At page 51 of

the tr-onsuipt, the magistrate identified the important issue for her

determination:

"The issue to be decided in this matter is the
identiTy of the driver of the offending vehicie al
the material time. If the record is carefully
examined there is no denial that the vehicle
that hit the complainant's was the accused's
vehicle. What is disputed is that he was the
driver."

And then she went on to soy that she was sure the complainants were

speaking the huth when they said they were struck by a vehicle and

sustained injuries.

At pages 52-53, the jUdge further stated:

"On the crucial question of the identity of the
driver- of the vehicle at the material time the
Court examined the quality of the identification
evidence presented. The evidence pr-esented is



()

fhal the vehicle slopped, and the driver alighted
svveming the! Consrable Dean should have seen
hIr;'n:J n,j n~) () v

~J r i E=; V\/ ':J j

lYE) olse) soid
IC8r- <J:Jc~-,eci r t

Denham Town Police Stati:Jn ond gave his nanle
as Higgins. The driver then returned to the
vehicle 8nd vVos instructed to pull over th(~

vehicle to the curb. Both complainants wel'e
present throughout this exchange. They spoke 10
and observed the driver. Tne incident occurred
01 about 5:20p,m. ai ihe intersection of ICings
House Rood and Hope Rood. There was no
evidence of (my obstruction that prevented the
wi!nesses from seeing the dl'iver' or tho I he was
wearing any device thor could shield his identity.
id 5:20 pm there would have been sufficient
lighting to allow for clear view. Standing as
before where the complainants were, at the
\Nindo\t\/ of the offending vehicle and seeing the
driver when he alighted from the vehicle, the
Court found thai they were sufficiently close to
rllm and obsprved him for sl)fficient lime 10
able to identify him.'

I\t i:JCJgc-:; 54 ShE' sc~id this:

"The Court in all the circumstance(s) took the
view that the Turnbull standard hod been
salisfied, in the circumstances of this case, the
lighting, the time observation, the distance
between the parties. In addition there is the
evidence of the nome and station to which he
was attached that was given by him at the
material iime. II

We see nothing wrong with the magistl'ate's approach to the issue of

identification. She clearly addi'essed her mind to the risk of mistaken

identity. That aspect of the appeal cannot succeed.

The second complaint is that the magistrate erred in concluding

thai the identification parade was properly conducted and that no



material irregulal'ity capable of impugning the exercise was found on!

vICL'::IIC>2, Iri Ihi~ ,1'1\1, railclou~~ t:lade [hE:: fCJIICJwiil~J i):Jill;

oppmlunity was proviaed for unfail assistance directiy 01 ihro Ir, lhilci

par'ties, 10 be given to the witnesses by persons presen! in the pr'ecinc! of

Ihe court.

But the evidence of the appellant is that Ile saw the witnesses

pointing at him, nol that he saw some third party pointing hill'l oui 10 the

witnesses. That. we think, is important 10 note. The cour! has heid the

identification of an accused to be pl'opel' where sometime aflel the

incident the virtual complainant saw the person who he claimed to have

committed the offence and pointed out that person to police officer's

and the person was consequently arrested. See for example R v Trevor

Dennis 15 JLR 249. In Garnet Edwards v R S.C.C.A. [\lo. 29/03 delivered

April 25, 2006, the witness was driving in a particular area and sow the

person who he claimed, had committed an offence against hirn. He

drove around until he saw a po/ice officer', told him what he hod

observed and pain ted the person out. The Court held thal such em

identification was satisfactory and dismissed the appeal.

Where there has been identification in the vicinity of the courL such

identification is not necessarily nugatory, The issue would be what weight

and value al'e to be at/ached to the identification of the accused pel'son

in the vicinity of the court room. In the case of R v Locksley Carrol SeC!"
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l'io. 39/89 delivel'ed 25 June. 1990, the court hod to consider the weight

Cl i~) 10 ottach !he identi oti;~n evidence \t/here ther~c; V/C1S

!a!ior: i the vicinity of the co rO'Jm. In the case of R v Palmer

SC=C/\ r"JC). 17/91 delivered 30 June, :994 the COlJr-t hod 10 doa: v/ith G

Silililm complaint.

As we sOld before. thele is no evidence 01 any assistance bein~j

given to Hie witnesses. They were not assisted in identifying the accused

person. The learned judge rejected the evidence of the appellant that

the two witnesses pointed him out in the precinct of the Traffic Court. It

!los not been shov'Hi to us that that finding is obviously and palpably

wlon~j. Tho I aspect of Mr. Fail'clough' s submission cannot be accepted,

The other point raised is that failure to include among the volunteers

any colleogues of the suspect is Oil irregularity.

At page 33 of the transcript the judge stated:

"I do not agree in this case that the other
volunteers should not have been prisoners. If it
was I'equested by the suspect that persons other
than pl'isoner(s) be volunteers in the parade,
then prisoners would not be used. There is a rule
that says that if the suspect is a police officer
then police officers should be used as volunteers
in the parade. but in this case he was in custody
and so similar persons who were in custody were
used."

Then at page 50 of the transcript, she said:

"The identification parade was properly
conducted by the inspector and the suspect
exercised his right to select the participan ts in the
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presence C)f his counsel. No !l)otel'ial irre~:julmii,/

I I . . . tIf'capo J e O! Impugning)(=: exerCISE: was OUIIC!
: e \/ 1~j (:: 1_ C~) I f j! IE: C~)J"!.

[3r'eoc!'! 0: 0 UlC1llClI Il neCeSSCliIl/ foiol; lhe criil ell quesl1 "

whether the pmade was conducted fairly. We me of the view that in

this pmticulm case. this breach would not be fatal. assuming there was

such a breach.

Another point raised l:Jy Mr. Fairclough was that excluding lhe

suspect's counsel from the mea of the line up as well as r'estlicting the

suspect's counsel to the witness side of the pmade was a denial of the

suspect's right to be advised by counsel. As to where counsel should be

positioned. it does not appem that the regulations address this issue. BUi

in R v Graham and Lewis (1986) 23 JLR 230 where the police had failed 10

secure on attorney to represent the suspect on the parade, and this was

c1emly a breach of the 1977 regulations, this court held that the rules

were merely procedural and not mandatory. The fairness of the pmode

was not affected in that case because two justices were pr'esent. In this

case, we do not know whether 01 not justices wer'e pr'esent. Since the

regulations require that they be present and no challenge was mode

by MI. Lyttle at the pmade, and in Cl'oss-exaillination nothing was pul to

ihe witnesses as to the absence of any justices, I think this cour! co,'mo!

on principle hold tho! the l'e[.1ulations wer'e breached. In any evenL tile

absence of justices in this case would not, we think, invalidate the
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pmac.Je. Such a I:xeach would only affect the weight of the identification

(~.v! ·,Ir-I

it- R y Cornwall and Halloway 54 WiR 33 it was oiso held thoi The

CJ ence of the s'",'specr S ott8rney-oCJ\!'j did not r-lc-j=eSSG1~ily jt,",;vQlidotc

the pmade. In this pmticulm case, we Ole of the view that the confining

01 tv\r. i_ylile 10 Ihe vvilness side of the pmade did not offecl Ihe fairness

of Ihe pmade.

Another point raised by counsel for the appellant was that the

un-coutioned suspect who was un-assisted by counsel was asked whether-

was sotisfied with the orrangement. In the cases! referred to, lhis

aspecl of the complaint raised by Mr. Fairclough was deali with to a

cerloin extent.

in this podicuior coso, it Silouid be noted that fhe appellon! vvas a

police officer- therefore he woule! know his rights. HIS lawyer- at the end at

the pmade instructed the suspect, now the appellant, to cornplete the

identification form. The signing of the parade form indicates that ther-e

was no dispute with the conduct of the parade. At page 32 of the

transcript the officer who held the parade, after identifying the accused,

said:

"Where the witness was, is a separate building
fr-Olll the parade room. Both witnesses were in the
ClB office before the parade. After the first
witness identified the suspect he was sent to a
separate room from the other witness."
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We a~llee vvith IVII. Fairclough rho! whele evidence of the CO!lc:Ju of

in roc] 10. i; I cJ '2 sir u (-' I ;11 vee v1(j ',C; II til(1 IiI

wllnesses were lne could no! seelhe palode ond thev coul 'iO' 11(;or

what was bein~J said on the parade. With respect to MI. Faircl()u~iI, we

Ihink howevel, that the fact lhat such evidence was nol led WOUld no!

vitiate the pomde. We hove seen that where the suspect did nor hove

a lawyer-, and lhis was in bl-eoch of the regulotions, the courl Iloving

examined the circumstances, concluded that the breach did no!

invalidate the porode. The evidence is that the suspect's ottorney-ot-Iow

was on The witness side of the one wav mirror. if anythino hod aone
I ,.........-..J

wlong that would have affected the fairness of the parade, WCc' are quile

sUI-e that he would hove so indicated to the officer-.

MI. Fairclough contends that the suspect was exposed before the

parade. The suspect he said, was at large and could have been seen by

fhe potentiol witnesses. We do not think lhis is a valid cornplainl. BetOie

lhe appellanl wos arrested, the files were sen] to the Direclor ot Public

Prosecutions for ruling. All thot time before the appellon I was ultimcdely

charged, he would hove been at large. It would be impossible fOI the

police to pr-event potentiol witnesses from seeing him. We do not lhink

lhere is merit in thol ospect of these complaints.

We are of the view that the appeal shouid be dismissed and the

conviction and sentence offirmed.




