IN THE SUPREME COURT OF JUDICATURE GF JAMAICA ffi~ﬁk”»,Wﬁmw;ﬁ_Hi;iiiw;xw%w”«ww»w
IN COMMCN LAW
SUIT NC. C.L. 1982/B22C
BETWEEN EXLEY HO PLAINTIFF
AN D KUDYARD STEPHENS LEFENDANT
SUIT NG. C.L. 1984/S056
BETWEEN RUDYARD STEPHERS PLAINTIFF
AN D THE ADMINISTRATCR GENERAL

FOR JAMAICA 1ST DEFENDANT
AN D FEDERAL INVESTCES LTD. 2N DEFENDANT
AN D KRIAS LTD. 3RD DEFENDANT

{Consolidated Actions by Craer made i C.L. 1982/HZZ -
on 20th Gctober, 1988.] '

Dr. L. Barmett and Mr. P. DePass izstrucied by Mr. D. Bramcéom of
Livingston Alexander & Levy for Plaiusiif Exley EHo.

Mr., Frsueis and Mr. Norman Harrisco for Defendant Stephens

Heazd: 8th, 10th, llth, 18th Wovember, 1993 & Jume 10, 1994

ASSESSMENT OF DAMAGES

HARRISON J. (ag.)

Puisuant to the Ordsr of Thecbalds, J., dated 5th Oectcbsr 199G, 1
have sssvssed damages in respect of & breack of centrace reletipg o the
sale ¢f lane in Suit C.L., 1982/H22G. 1Ix is regrected thai it hes taken some
time in handlngrdcwn this award aud I o apologise for the dulay.

— — Wizat is the evidence in this cus2? The plaintiff and bis partner
Depcis Bugh axe ownors of 14 and 16 Red Bills Read, St. Audrow. They carry
on the businocss of marufacturers sua distributors of zlectionic preducts,

and hordwars merchants at this address. Business was expanding, hence addi-
tional spacs was required for the muwwfacturing cnd storage of raw materials,
fipisned gocds amé new products.

Dermis Chin, a Real Estate Agour, was contacted in 1981 zodé he gave
the plaisciff intformaticn corceroing 10 Red Hills Road which bounded 14 and
16 Red Hilis Road ou the west,

Coin, accing on behalf of whs defendant. subsequunclily infcrmed the

plaintaiff rhet 10 Red Hills Road was available at a price of $2006,0060 aunc



that & minimem of 50% deposit was rgquirad by the defendani/veuder.

The cufendant testified thot ho signed the sale agreswernt on the
29th day of Scptember 1981 for cemplelion te toke place on the 30tk of March
1882. Hewaver, before he signed, L had requested Chin to communicate the
following anformation to the plaimeciff:

1. Thet the land was beught by him from one Jobson whe died

intestate ané befors titic was transferred tec him,
Z, That the Administraver Gogeral was admiidstrator of Jobsoun's
«state,
3 That a ctrapsfer to ithe plaintiff would take soma tims,

4, That he was not legally iz possession of the land &= Jobson

bzd mot put him in pussgssicrn bafore he died,

5. That there was a mortgage on the land to Uniircd Dominion

Corporaticn.

Codle Ras testified that tic peinted out these problsms uo ibs plainciff
who nsveriholsss agreed to take the property. The sale agresment wes subse-
quently signed end $100,000.00 pzid <o him.

The defendant/vendor failcd te ccwplete the contract within the
stipuiatred time so the partiss had Lo wescert te a mumber of imtorlocutory
applicaticus ir the Supreme Couri inm cyder to resolve cextain issucs. On the
6th April, 1983 ar order was everiually nade for specific periozmance of the
agrecmini,

The evidence also revealse that sometime in 1984 ox 1985, the defendant

had occupisd the land making use of ic. According to him, he had built
threa ‘massive' sheds orn it and they were used for storing his trailers and
lumbsr. He hed alsc lcased a poriice cf tkhe land to a third psxiy and was
colleciing wenthly sums for remt. This agreement commenccd in cither 1986
or 1987,

Taere was also evidence thav whoen the plaintiff’s wemines, Krias Ltd.,
bought ih¢ mcrtgage from United Dewminacn Corporation (U.D.C.) and served
notice i the defendant to forecloss, the defendant sought and cbtained an

order iz 19287 to pay off the morigags. He claimeé cthat he beugnit the mortgage

in ordei Lo cxercise a powsr of sale wc give the plaintifi vails, but this was



not to be.

Op the 12th July 1989, the court granted the plainziff sw order for
possascicn of the property. Alcheugh he had acquired pesseszicon in June 1991,
it was not until June 1992, he finally got vacant pPOSSESSiUL.

Both vhe plaintiff and his periner have testified that Chin was told
that the property was acquired for extonsion of thsir praseat business and
that ir was needed ‘precty quickiy.' They had plans for the devolopment of
14 apé 16 Ezd Hille Road before zlcy docided to acquirse No. 10 and the drafts-
man was iosiructed to incorperats No. 10 in the plans for 14 and 16 Red Hills
Road. Tbis was donc scme 2 - 3 monxhs after signing the comiract. The plans
were submiitved to the Kingston and St. Andrew Corporaticn znud ware finally
approved on the l4th February, 1984.

I¢ waz further contendsd by whe plaintiff that if the propesed expansion

o,

was cariisd ocut there would have beun oxtra sterage and warchousiug facilities
and a fuctoxy for the asscwbly of Pro-Chef stoves,.

Evicdence was led that in 1984, the estimated cost of conztruction
would hLiove bzen in the region ow $7.5 willion. In June 1391, cownstruction
was asiimatce in the region of §25.6 wililion and financing f£oz the project
was alrcady discussed wicth Jamaice Cicizen's Bank.

Both the defendant and his ageni have denied that thay were told
the Icasons why the land was bought end neither were they teld of the intended
expansicii. Although Chin knew that the plaintiff was carryiug ou businessat 14
and 16 P2d Fills Road, the defendani hes denied knowledge of this.

My iask now, is to ascertain che correct principle cu which the damages
in this casgs should be determined and the amount of damegess the plaintiff
is entitled to, VWhat are the primcipliss which guide a court whewn it comes
to assess demeges in respect of deplay  causad by the vendor's wilful refusal
te pexicrm his contract and the couscquent less of profit te tiae purchaser
resulcs? The measure of damages is, as stated by Fry J.. in Jacques v
Millaxr (1877) 6 Ch.D 153, ™the valuz cf the possession of thz premises to
the plaintiff” for the period of the delay. He said at paga 159

"1 am entitled o have regard to the demagns

which may be rcasconably said to have
naturally arises from the delay, or which
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Iz relation to loss of profzis conmcerning comntracis for the sals of
land, it ks been gstablished in o rnumbex of cases that o purchaser may
claim ¢be Iess of prefit be intcudced to make from a particular wss of land
ouly if (he vurndor had actual or imputcd knowlcdge of specisl cizcumstances

showing <hat the purchaser intendsé ©o wse the land in tha® way. Sz

Diamond v Campbell-Jomes [1561} Cir. 22, Cottril v Steyning and Littlchampton

Building Society [1066] 1 WLk 753,

Koufos v C. Czarnikow [1569

as follows:s

“The curcial guastiozn is whether, on the infcr-
maticn available 19 the defondant when tha
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such lcss was s caently likely to i
frem the brozch ¢f comtract to make 3

Pt
Lo hold thace <be icse rflowed raturaily ficm
the breach ¢r vhaz loss of that kind should

jag
0
<
p]
o
103
[ b)
o]
%
f=te
oy
1A
?
LT
-

is contemplation.™

7]

For whe defendant, Mr. Fraacis for the plain-
tiff wo ba wwarded substantisl damasges bused upor a loss eof ccorngmic oppor-

tunicics, it must be proved that opw dutendant komew cf the sxpsusion plams.

he cited ewd wvelicd ou iihc casc of Koufus v C. Czarnmikow Lid. [1969] 1 A.C.

350. Ko submitted tnat seither ohe cgveement for sale nor the svatoment of

n

claix hae esscrted that the defondant was aware of the purpose fon which the

plainciff was purchasing the propaxiy. Furthermore, sic
¢conomic opperiunitices was so marsrinl and formed o large ivcw ¢of the
plaiuciff’s clain, 1t was szpecced fo bi secn os & coudinicsa in the sale
agresemeii and in the pleadings.

Ly furcher submittsed thai ke plaintiff bad not provid thiay he sutfered
any fivsuciel loss in crder to juerify an award of $4,406,595.060 for ""Fair
Market Rewt' of the proposed 2xpsusici st 10 Red Hills Road as set out in
Exhibiv 6. Accerding to him the plaiwiififi wss required ito prove that he had
rented soncwncre else and hkad paid vhis sum of mong

Ix wes further comtended insy Lhis loss must bs spucialiy proved as



an ivem of special damaoges and 1g clse but strice proci eof paymsnt or

‘liability %o pay would be mersly spaculari

I dcaeling wich the zbove submassions two questions segi Lo arise
for comziderarion. The first is, whether the statemcnt of cliaiwm has suffi-
cienmtly alleged a claim based on loss of economic oppertuniiics. The second
s LE¥ any, is the effect of the plaintiff's failure wo piead this loss
io the stauiment of claim,

My, Franeils nad submitted thai ithis failure wéuld ba £fortal ko the

plaiatiff’s clsim for substantial damsges. Dr. Barnmett on whe othker hand,

submitiod thax the defendant was nod permitted at the stags of final addresses

make a pleading point. He argusd ihat when the Court made

damages ©c bge assessed, the direciions did not contain ona for further pleadings.

There hud begrn correspondence betwsen the parties including the submission
by the pilzintiff of his valuation which indicated quite clearly what he was

claining £or loss of cconomic opporiunities. Dr. Bavmert further argued

ndant did not request particulars and since he had perticipated
in the conduct of the assessment on 1h: basis of that claiw ke ought not to
raise ¢his peint now,

1 have cxamincd the stavement of claim and it does no%f expiressly scate
a claim for loss of economic opportuniiies. It states iuter alis the materizl
terms ¢f The sale agreement and cthat the plainciff secks posecssion of the
premiscs. Ir my opinien, an allsgetior of a loss of valus of possession of
the laud was jmplicit in the statement of claim. Thers is @ woll gstablished
priucipls thar an actior is normally o be tried not on the ploadings, but
on the zvidence, 1 find suppori fox this principle in the casgz of Gloucester

House v Peskin 4 W.I1.R. at page 191 wheze Marnao J., statzd in aliasz

Y... The plaintaff will mot, of course, bz

allowed to sgt up an cutirely new case
trial, but whers Lis statement of claim is
meraly defective; c.g. for lack of proper

particulars of damage, the conscguence 18
not that he peceossarily fails te recover

nything, but thas he will not be allowad
to tenaer evidezcy ¢f such loss unless e
obtains lecav2 t¢ omend and delivers prog
particulars .......Whare, howsver, whais
the state of the pizadings, ezvidencs has

been received wichour cbjectiosn, the court
is entitlad tc act op that evidencfeeceos'

1 theveioxe f£ind merit in che submissicw: made by Dr. Barnatt,



I slsoc Gisagree with the submission that the amount of fipareial
loss muszt bo pleaded in the starcment of claim as an item of spacial damage.

It is my vizw that the particulsrs of loss set out inm Exhibic 6 sufficierntly
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a

1

this.

in

w4

zlatiorn to this claim fow loss of economic opporxiuniiics

Lr. Barwzir submitced that the plaintiff's claim was as a iesuit of him being
prevented from caryying out the desirad expansion. He stafcd DOWEVRT,

that chis c¢loim was altexrnative vo o clzim of rental of the cxisving buildings

and land. He coptended that the dofigndenmt through his a kmew of the

proposad us: of the site and by mzking vime of the essencs i{ was understood

that this meant acquisition of the lond by the contractuzsl time
of impoxrizves to the purchaser. The fact that he paid 2 507 doposit inm
answer %o the defendant’s demand indicsied that the purchasor was suzious to
get the iland. Therc was he said, unchallsouged evidence thal plavs were
alrzady piepzred to build on lands belonging to the plainriif zud he proceeded
to inengrein 10 Red Hills Road imic ths building plans for which statutory
approval wus cbtaimed. In light «f these facters; be submiited fhat the sum
cf $4,406,50%.00 for fair marketr ruowvi of the proemises

PPN

cf the proposad buildings te Junc 1991, as set out at

arec rzecverable as damages,

Fionm ihe evidence sdduced in this case, I awm not saitisfisd om a

balance cf probabilites that a claim bazsd on loss of cconomic cpporiunities

o
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made out., 1 am inclincd o that the dofspdunt was uct

-
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aware at tihe signing of the ceomrract ¢f the preposed plass for 10 Red Hills

Ui ths suthority of the czsese T have referred to, i pladneiff
y 2

would xhovofore be encitled te heve damages assesszdé for (he lesz cof the
fair merkoey xont of the promisss. Toe measure of demagrs would bo the
vaelue of Zhe pessossicern of the land to him for that purpous.

Mr. Fropcis submitred thai che plointiff is emtitlea <inly e demages

which ihe market Tent for the lznd would have generated frow ¢yiod the
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Courz oxdsraed the defencant te give up vossession, that xs 142tk July, 1989,



to Juns 1981 the date bhe wae givesn possession. He highlightod a number of

factors 1o show the defendant's dinability to comvey title snd how this led
to his failure to complete. Firsily, t¢he defendant never hae lzgol posscssion

cf the propuity when he bought it fwom Jobson. Secordly, ke did pot gat

possgesinr when the Admigistrato: z¥al becare the adminasty
Jobson. Thiraly,; when the Court made the crder fer the contract to be
specifically performed 1t was an ordix incapsble of performeoucs., From his
poiat oI view, an awara of $62,125.0C based upon calcularigus zizived at
in Expabzc 15 by R.L. Palmer, Valuwsiow, would be approprauvd,

Di, Barnmett submitted om the oy hand, thar the brisch of coutract
had cccuricd from the date of completicon and ary delay beyemd thai point

gave riss te an action for damagss. 1o was his view theveioze that the

datz on wnich the order wos made giviug the plaintiff posscsed

From bis rcascning, a claim in rzspecy of the land would run from April 1983
when possgssiorn should have been given, to June 1991 whern poszassicn was

actusily givsp. He argucd thee alrhough the defendant cleircd hs was uneble

te give posscssion to the plainiizl he exorcised acts of cwnzyship and
posscssice over the land. He swomiicazd that in these circumestaances, there
weuld bu o doubt that the plaiveiff weuld at least be gutitled o damages

i respoce of a failr marketr remt of whe cxisting premises which weuld in-
cludz rentel valuotions for both lznd and builldings.

Ic weo contewded by Mr. Francis that the deferndane suouls be crecited
with the value of the shads as zhey wers crected on condiczcs that bhe weuld
renove ibum. He alse submitted that tha purchase money shoule be deducted

r ¥

rhe plaintiff is 1o r2ce

PN

from any d vz,

The guzstion whether or nor ¢fie defendant could ranwve hoge siructures

degpeadee on che nature of their enwrzailon, They were made of hollow steel

and fitted with szanl straps.

uprighfs, cubodded in concrote Ifcund
According ie the defendant they were built to withstand hurvicans ferce winds
and withsicoud hurricane “Gilberi.” 1 um of the view therefcozs that these
sheds vow forw part of the realty and ¢o beleng to che owsox of fhe land.

2o wich Mx. Franmcis

Sec Reyonolds v Ashby and Somn{l1904] A.C. 468&. 1 dc not ag

o was irrelevant.



thet the purchase momsy cught o ‘he Deductsd From the Smmages to be awarded.

1 dgres with Dr. Baruett firerly, that damages would bgcome assessable
from choe dutn of completicn and secorndly, that in assessing the valuc of
possessivn: ok the premises, the rentzl welue of boch land and buildings must

be taksn I corsideraticn. On his calculacion a sum of $8G3,700.00 baszd

upon the mrthed of appraisal in Exhibiv &, would be reesomcblc. This sum

after taking into considaraciorn the rgptsl to bo cbiziped from

the lavg, sheds, and building luisue to o thirxrd party for the pericd
April 1933 o Juns 1991.
Tae cvideuce has revealed that i: togk close to ¢ou{ld) vrurs for

this ccufzacy Lo be performed. A iumbor of facters cer bo sttribuied te the

defendani £2v bis failure to complieix. He purported tc szli a property for

whica &z pad no legal title ac cthe time of grtering into chw cowiract of sale
with the plzanwiff. Reicher was hs inm possessicn of this picpariy. Despite

thess: disobiiitinss he nevgrtheless d:

god and received @ S507 depesit oo

ct his ageow ¢id inforw the plaintiff. than if the

n
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full praiecs was paid he would heve bauw given possession immeciaraly. Bow he

sichigved this in view of kis inebility te convey *ifle is

beyund ver's dnegination.

il 1983, the Court docias The contruce

i*‘
'-

but accuxding to nim 1L was an ordot incapable ¢f performamcs. Hoe was nct
in a pusiiticw to perform but sherily thersafter in 1984, he buiii “massive"
sheds and «xercised acts cf cwnership and possession by parking his trailers
there and steoring lumber. Then inm 1986, he entexed into o lsasre agrecment
with a third party in respect of &« porticp of the lard and collieciad reut
from him cniil June 1991.

in

fonet

087 the plaintiff attempiod te derive title cthrough its nomimse

w

Krias Lid. but the defendant would hove uoue of this. He sought oud obtained

an ordexr of the Court to have Krias Litd. accept full paymeni of fhz mortgage

from him in order to discharge the szid mortgage. In his restimony, he said

this woulc have given him a power of ssle over the preperty iy order to

convey iinle to the plainciff. This was & mere gesture on 2is paxrt and, the
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plainciff wazs ones morse disappointed aznd deprived of his title, In my view,

it could be gadd thar this type of conduct cp the part of the dafendant lacks

Thi: appraisal c¢f 10 Red Hilis Road was conditional upon sarisfactory
idenvificacicr of the land by a Commissioned Land Surveyor. v, David Planc,
Commisgicned Land Surveyor, carrizad cut @ survey of the preperiy. His
cvidencs rovealed that apart frowm o smail encroachment at the ssuch western
coruer, the boundaries were consisiont with the Appraiser’s Rapozt.

Or. wy calculations thercefore, o award based on =z lcsz of fair market
rent of the promises, would entirle the plaintiff ce rhe suwm of $876,521.00
and it 1s ariived at zs fcllows:

Valus of three sheds as at April 1983 cieeceesscooss $268,000.00

Murker rent based on 157 0f value ceevcsscscscssssccoos$340,200.00

Veluz of land as at ApTil 1983 cecevcveccscencscancc«$5140,000.00

"

Markel rent based on 5% 0f VAILS ceescscceccsnssassccocas/ 000,00

1f zoewal merket vent is to be incrsassd at a constant rate ¢f 157 then the

market rant for pericd April 1583 wo June 1991 would be allccatsd as follows:
April 1983 to April 1984 .cevccccssccssscscccascnsosowott? 200,00
Apxil 1984 to April 1985 .ccccoecccssasccsssascsncosassadnh, 286,00
Apiil 1985 to April 1986 ..ucoccscnsssenscncscnssasnsoc 362,422,006

Apzij- 1986 to April 1987 O0.000.9..'......0...-0.9.0”90$719785.00

)

ADEEL 1987 L0 APTAL 1988 ooescooonoocnonannennoannsscssdBZ,553.00
APIil 1988 te April 1989 oono-oonou.n..oo-oo..-oo-cucne$949936000
Ap?ll 1989 tc APril 1990 oooB0400000.-.06b......‘.oovo$1099177.00

Apill 1990 LG April 1991 coooeo'ooaoo-o-co.ano-;oe~.a05125;554.00

[

April 1991 to Jume 1991  ..coccececccoccsscssasossanccesa$36;697.00
Toral:s 3684 ,004.00

Rent from buiiding lcascd to third paziy

-

1537 cocescosscionssceccscsosonscssscascnsasasse $31,320.00
1688 cevececscsescosoecascconcasoonscsovnsoscnne $36,847.00
1989 cevcccucesnsssccccsncoaccsosansonsvssnocnns $434350.00
1990 ccieccvacacvoscossescoccocescssnssosccasasss $51,000.00
6 wopihs auring 1991 ...cucecescesssccscsnsscncas $320,006.00

3192,517.00



Grand iofal
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ir respect of market rvemi: $875,521.00

sum of ¢

Damgges are thercfore asscesed in favour of the plaintiff im the

876,521.00 with iotcerest tharaen at the rate of 37 from 1zch July,
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