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IN THE SUPR.EHE COURT OF JUDICATURE OF JA11AICA 

IN COMi'iON LAw 

SUIT NO. C.Lo 1982/B220 

BEIWEE!I! EXLEY H.O PLAINTIFF 

A l\1 D RUDYAP~ STEPHENS DEFENDANT 

SUIT NO. C.L. 1984/5056 

BETwEEN RUDYARD STEPHENS PLAINTIFF 

A N D THE ADMINISTRA'ICR GENERAL 
FGR JAMAICA 1ST DEFENDANT 

A N D FEDERAL INVESTORS LTD. 2ND DEFENDANT 

A N D KRIAS LTD. 3RD DEFENDANT 

[Consoliduted Actior.s by 0raz::~r m<!dc in C.L. 1982/H22 · .. 
on 20th October, 1988.] ' 

Dr. L. B<ln.,.:;-t.t. &nd Mr. P. DePass iA'1s<:ruc-ccd by Nr. D. Brandcr1 of 
Livi11gs;;cn Alcxundcr & Levy for Plait~t:J.ff Exley Ho. 

fu. F'r<'ALCis <1:r.d Mr. Norman Hurriso:o. for Def:;;.ndant St.cpher.'s 

~d: 8th, lOth, 11th, 18th November, 1993 &Jun2 10, 1994 

.ASSESSMENT OF DAMAGES 

HARRISON J • (Ag.) 

PuJLsu<mt to the Ord'.!r of 1h(:cbe>.lds$ J.$ dated 5th Oci:ob~1.· 1990, I 

hav~ asscss~d damages in respect o£ ~ bz~ach of contracc r~lDtir.g to the 

sale c-f l<~:s~a in Suit C.L. 1982/H220o L.: is r~grectcd ~h<J.t. i'i:: hfAs t:akcn s01n1;: 

t.i.m.~ l.Tl .t;."-~•chug down dus <.LWClrd a;.:,d I av apologise for th•:'; az.~lay Q 

lfJhc::.-t is the ~vid"r,cc in this cas·:~'? Tnc plaii~tiff .;md !as p~r~ncr 

Dcru:..is Hugh. an. owners of 14 ana 16 R,;::c;. liills Read, St. AD.drcl';o They carry 

on tho; bu~ir>·:::ss of mc:mufacturers ,;,1HC ciistributors of olcct:a:o.nic products, 

and i1ardwar~ mcrch...ants at this addr.;;ss. Business was expanding, honcc addi-

tional sp~c~ was required fer thG m~nufacturing ~nd s~crag~ of raw materials. 

finish;,:.o goods and new products. 

D~r::.:o::i.s Chin, a Real Estatr:: Ag.;;:.;:.x, was cora:actcd in 1981 c;..r •. ci he gave 

the plt~ii>~iff irtformatim:. cot•cer·hl.T.!.g 10 R~d Hiils Roc:.d which bound~d 14 and 

16 R(;:d R1.lls Ro~d ou·thc west. 

C.ul.r~~ c:.c::cing on bcbc:.lf ot t.n.;; ci.;;.f.;;ndant. ~ubsequr.!u..:ly :uc,fux:mcd t.h~ 

pl::.ir<tl.ff th~t. 10 Re::d Hills Road was uv~:ilablc at c;. prier; c•f $200,000 ana 
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that i.i. min:tm.um of 50% ci~posit was .t:~quirQ:ci by th~ d~fcnd~n;,;/vt.:n<icl:. 

Tho;;: defendant. testified th:.'.~ h.;;, s1.gncd the sale agr•;'.Gme;.r,t en the 

29t:h day cd: S.;;.ptcmbcr 1981 for compl~t.io:r. co -c;;;.kc pl<tCt;! on thr;. 30th of :March 

1982. hcTri(:::vc.:r~ before ho:: sign~d~ h;.'l hc-.6 requested Chin to canu:.'tur;icat:c th~ 

followlng J..nforruat:ion to th(; plair:,JCiff ~ 

1. Th" i: the l.;md was bcugh-c by him irum one Jobson "Vil:w died 

:Lntcstatc anG bcfort;:o 'tiLl~:: was t.ransfcrrcd tc him. 

L:. That the,;; Administra:c.c:r Gr;::n~~~al was adrnil<istrao:ox c.£ Job soL 1 s 

.;;st:atc. 

3 ,, Ti><<H: a transfe:r to th.;;: plaiJ:; \:iff would take soli!o ·,t:;:..m;::. 

lf. Tl.ic;.t he was not: legally :tr~ possession uf the l<.~.J:.d <:o.s Jubson 

bc:d not put him in po:sscssio:t: before he died. 

5. Ti:I<J t th-;;rc was u mor i::gag~ or. t.h<: laud !:0 Uu.it.;:...G. Dc:mir;ic•n 

Corpore:.. tier •• 

Cr.dr: :C.us tcst.ificd that. hr;:. p<edi..:.i_r"d out th~sc probl~~ro.:& -..:c th;: plaintiff 

who r:sv<;<.::::.:i:u;:;l~s::. <Lgr,~cd co tnke t:ho; prcpcrty. Th~ s.:.lo;;: ag:CG:0.mc.'··D·:c wus subsc;-

qucut:ly sJLg:-.cd and $100,000.00 p~id. ,:.:o h.im. 

Th;;;:. cic:fcnd<:mt./vcr.do:r failt:;;a to coruplct:t:! th~ cont:r.acr: wio;::h.tn the 

st.ipula:c.;;z:cl 'i~1.mc so the part:i~s b,,c: ;:o Jr.t;scrt to a number vf intr;.:rlocu'i.:ory 

applicaLic.u.::> ir~ the Supreme Cour:i:: i:o:1 •::xd<;;r to :resolve cc:rtain :1Esucs. On the 

6Lh Apr:tl" 1983 ar. order w<.~s cvc=ntuf.).lly lli<Jdc for sp;;:cific p0Lion.vt:.IlCC of the 

agrccll'l~rd::.. 

Yi1•.:: r::vidcnc<: also revcal~d. th<:,.: sometimt;! in 1984 01. 1985 ~ t-he: dcfcudunc 

h«c occuplcd the lClLd mc:tking us~ nf ic. According to him;;; he had built 

1:hrc.:~ ~lli'"~sivr;; v sh~ds or~ it nnd th~y vl(:l·e used for stor1.ng his t:..:ailcrs aud 

lumb~ro n~ h~d also icased a pcrtioD cf the laDd to a third purty and was 

collt;u;i:ug lllCnthly sums for rent. 

or 1987. 

This ugrccmcnt commenced in ~ithcr 1986 

Ti1"'r~: W<LS also cvid.cr.cc (.:t,;.c:;.;::. 't>7hS;:h thr; plaintiff's uen:in,i:;;;s Krias Ltdn 

b(.>ught Lh\0 mcrtgag~ from Unit~;:d. Domi:nJ..:n Corpor;:.tion (U.D.C.) ar,d. served 

notice o:c th·,;;. dcit.mdant to foz:cclos~~~ i:h·:;; dt::fcr.dant sough~e D)JG obt.D1.ncd an 

order i::-; 1987 to p2y off t:hc mortgag0o Fie claimed -::hat h!.:: boug}1.t thr..:o mortgage 

:in ords::t t.:o ·~xcrcis~ c:. powr;r of sulci -u.: givr:: the plc:tint.iff <c:J..i:.lo}~ but. this was 
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not t.c b.!::~ 

On the 12th July 19&9 ~ the coutr.: granted the plnint:iff .u;o ord~r for 

possr;ss::::..cr.c of the property. Alth(;ugh h~ hud acquired posso.ssicr., ir. June 1991~ 

it was not: until June 1992, he finccll.y got vacant posscss~o10.. 

Eoth chc pl<J.intiff and his pa;:::r:.c,:r haw: tc::s·tificd tha.t Chin was told 

thc;.t t:hc: p;c:opert.y was acquired for Gxtc,n.sion of th;;.ir pr~s.:.<!t business and 

tM t JL:C was u.cecied ~ pn~r. ty quickly. ~ They had plans for 'Ch~ d\,':Vr~lupment of 

14 and 16 R-.;:d Hills Road before ';;.h;;;.y d[..'Cided to acquir;; No. 10 ~Ld thr,; drafts-

man was i:u:-Aruct.t;;:d to incorporat:_:, No. 10 in the plans for 14 a~d 16 Red Hills 

Road. Th::Ls was done some 2 - 3 mor,.dJ.s after signi:ng the coP.::ract:. The plans 

were submit·.-:~;d to the Kings toe and St:. Andrew Corporation 2nd wa:r~ finally 

approv~a 0L the 14~h February. 1984. 

I;:: was further conter~dcd by d-J:~. plaintiff that if th0: proposed expansion 

was car:L:J. .. ;;a oui:. there would havr; bc;:~;·.c: .. ;:.:xtt:a sccrage and wa:t:chousiug facilities 

and a h;.ctoxy for the ass~mbly of P:ro=Gn~f stoves. 

Eviccncc was led that in 19&4. the estimated cost of cor-Gtruction 

would hi9.vc b;.'J:Ii. in the re:gion on $7.6 ru:illio:n. In June 1991~ ccnstruction 

was ';si.i.mal:.e:c1 in the r~gion of $25.6 :million and finc:m.cir•g fez the project 

was al:r~.ody discussed wich Jamaic<:c C:' . .:iz~n ~ s Bank. 

Bo-d.'~ <::he defendant. and his ag,.;;rs have denied chat i:h~y wr,;:xr;; told 

th.; :Lc:;~:601:;s why the lar.d -.;.;as bough;,~ nz-::.0 nr;:it.hcr wert:: t.hey ·ce:lci of -the int<:!ndad 

expa:usJLou. Although Chin knew t.b<:t :c.h-:.~ plaintiff was car:<.y1l:,g o-c business at 14 

and 16 P.:'.-"0. Eills Road~ t.hc dcfcnda!!t h;;;.s de;nied knowlcdgl;: of t:hi.s o 

l•iy ,;.ask now, is to asccrtail~ ·.::hr;' correct principle ua which the damages 

in this cas~ should be dctcrmin{:d and. the amount of d<ll!W.gcs t.hc plair.tiff 

is cnt:il:l<;:d t.o. wnat are the princ::_pl~s which guide a court wh~n it comes 

to ass~ss d~gcs in respect of d;;~lay caused by the vcndoi ~ s wilful refus<A-1 

tc pr:::rcfc,-rm his contract and the cor:o.s~quc:rt~~: less of profit ·tc t.h0 purchaser 

rcsulr.s? Th;:: measut:c of damages is. as st:a~ed by Fry J.~ ir.. .Jacques v 

Millar (1877) 6 Ch.D 153~ ''the valu:;;. cf the possession of the;; prcm.iscs to 

the plaintiff 1' for the period of 1.:ht:~ (!("lay. He said at pags 159 g 

111 run entitled to have regard to the d~gt~s 
which may b~ rcasor.ably said to have 
naturally arise;:;n fYom the delay. or which 
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m"-y be rc~sonably supposed to have b;;,?:c. in 
cont:emplc.o.c:iou of i.h;;;. parties as likely :::.:: 
z..risc from th::-~ partic:l br~ach of th(;i COti.<l:::t.s: cK:"" 

In r;:.cl.at.ion to loss of profE:s concerning contraci:s fwx -:h~ sale of 

land~ ~;: .1:1.::;:;, bct::n cst.ablishcci in <J r..umbe.:.x of cases that a pm:cbas~r may 

claim t...h;:;. l0s:::. of profit. he int.r;::ud,~d ·,;...::; make from u pc:rticul;Jl: us',;; of land 

OI.:.ly if i:i1c v:;.r:dor hud actU<.<.l or iltcputcd knowl1;::dgc of sp~c:~;;;;l ci:Lcumstanccs 

showing ·.;!w·t ·thr;: purchaser int:;mii.-:;;G l~o usc~ th.;:. land in thC1t.: w&y c S,.,.,.,, 

Diamond v Campbell-Jones (1961] Ci:":c 22~ Cottri1 v Steyni.ng and Li:ttlebampton 

Building Society [1066] 1 WLR 753o 

h: Koufos v -C. Czarni.kow [ 1969 l AC 350 Lore Re:id H<.:,:~:~od ,:,,t page 385 

as. follows~ 

:hThc curcial qw~si:5on is whether. on >:.h,r:: i::nicr~ 
nw.tion availubl·;: 7vO L.hc dcf<:•:ndnnt whm.· >':h,, 
contract was lli2·::;~, ~ nc. should. o:r Lhc l.':o,:).SC·n<J..bl(! 

man ir~ his pos:t·Ltm.·( would, hav~ r~alis,:, a :.;twx 
5uch less w<:<.::.: ;omff:Lcirmtly lik;;ly to x.-~sult. 

from i:hc br·').::::ch ;:o:f contrac'!: t::o make i'~- p:~::cpr;x 

i:.o hold that. o.:hc l,;;::;·~ flowed r.aturally fx:cm 
the breach c-z ;;h8."- loss of t.hat kind ~l,.;:.ulO. 
h<:Lvc been withi1 t.is ccntcmpli.!lion. ,., 

:For t:.he:. dcf;;r;dant, l"'r. Fra.ac2s submitt~d that in crd;;.'.~t: f::::.,:c th!Z plain-

-.:iff ~r.- b-::: .u'\.lii!Vicd subst:<:Lllti<Jl d~.:,g•.;.& b.::;scd upoP a loss of e:-.cv:..cmic oppor-

t.un~i:.ic:::., :ti'.. m.us1: b(2 prcv~c t:b.<)t. ;:J:l::: ·'i~.::tr,;.nd<.mt. knr,;.w of the> ::-xp.o1x:.;;;ion plans. 

he Cl.i.:.<;d, u.ud :n.:.lied ou ti1c; cus~:; of Koufus v c .. Czanri.kow Ll:d. [1969] 1 A.C. 

350. He subw.it.Led th<:it nei'th~r r1K: ~g:.:·;."'(.:mr;:nt for s.::.lc nor I:h~ s;: litr;m~nt of 

claire h~c <:>;:,:::..; .. ::.:. t!;d t.hac ·c.h(o def,:-ndn:c~;:. w.D.2 m,;arc of th~ pu!.p:;;.<;::,; fcx which the: 

pl~inc:if± vn<s purchasing t:hr::: prop!:::;:i:y ,, :Fun:hcrmor~ $ .siHcs: d-::.7 lcs::. of 

"ccrH:-mic upp<.,:u:.unir:ics was so ma~.c-xir..l m:ld formed .:1 largo::: h .. r;;JJ( c-f the 

plahu.:::::..fi ~ s clairu, ~t wz:.s czpCCL(od to b-;; &e:;n .::.s u COlldir::ic,:., in ~:he sale 

agr~r,;'"m~:<:.1 .. vJ::d. in tht:! plead i-r:gs. 

h.,; fu:r tb.t;;.:r submi t:t~d thol t.h(:: plaintiff hod not: prov,_,;,6 :C:i><X;;. h(;. suffered 

any fi·,.,;::;~_;c:tc.:l loss in crdo:::r L.o jus:r.:~iy Dn aword of $4,406,599o00 for 11Fair 

Markt:;,t Rt;r;L'' of -chr:: proposed ~xpur~si<.L <::.t 10 Rca Hills Ro2d <l.S sr,;·<~. out in 

Exhibit. 6. According to him th~;: pl<:<.l.\:ti:t:t w<:>s required tu p:rcvc::: that: he had 

.rcnt{;:a :.::cilic-"wll<;;:re else and had p.r..:i.6 ·.h:iLe. suru of -.non~y. 

r~. W<.'.S :turth(.:r cor.te:r,ded 'i::.ilC.:C"- ;_;t"is loss must.: b,; sp,..ccl.c.;lJ..y prcvca us 
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m~ :!.v;~& of sp,_;;;cial cimrw.gcs u.nd on.yt:h:ir:.g else but st:ricc p::ocd: of paym~nt: or 

· liab:Hity ·;:;o p.uy would be merely sp<:'!cul2tive. 

11~ a~_::.2.ling with the abm1c submJ..ssiotJS two questions s;;;(;w. to e1risc 

fo:r ccr:::.ic\o:-::.;.:~:.ion. The first is~ wh"'·.;ht,;;r t:hc statciDcr.t of claim h<Js suffi-

cient:ly <...ll.;:;gcd a claim based on loss '"f economic oppcrtuni<::::;.s.&. The second 

i$ wheJ~ ~ :i.f ar1y. is the effect of <:h.;: plaintiff's failure ~-IC· p1e:<:ud this loss 

in thr..: st'-<..:·:·n,q,t of cl~i!!l. 

h:t ~ :i":t~ancis nad submittr.:ci th.:.,:;;: ,_hJ..s failure vlOuld be~ f.:, c:,;cl to tht; 

plaint".df v s clc:;im for subst:<1r.tial daru::;;.g~s. Dr. Barnet.t on ~L." od.<er hand, 

submitt:c:d that. the defendant wc;;s no::. p,;;z-iliittcd at the st:ag~ cf iir.al addresses 

make a plNtliing point:. He argued that wince the Court IM.d,:;- thr,;: orcl~r for 

damages ·~:c be; assessed. the dir~ct~ons did not contain on~ fen: fur-cher pleadings. 

There ho;,a bGcr, corrcspondc.ncr::: b(;:tw~~u ·;:h~ parties iucludiug \:h~ submission 

by th~;: pl<:cii;t.iff of his valuatior. 1o~hich indicated quite clcCJ::ly what he was 

clc:d.miL.g fox loss of economic oppo:rtuJc·itics. Dr. Barnet:t furtb~r argued 

trw.t tb,; d~£::or.;dant did not rcqu1;2st part.:tculars and since he;:.: had pB:rticipated 

in the cuhduct of the c::ssessmc:.nt or, '~~";:: ba::,is of thn.t claim i.e<;;: ought not -co 

reds~; dd.s pcint no-w. 

l h2V(;: examined the s·t;;u:<;:.m;;;:nc of clallo. and it docs :uot ~xp:rcssly scacc 

a claim fo:t loss of economic oppc:r:tunitics. It st.atcs iul.:•C:.Jr ali£' t.he material 

terms of t.!.1c sale agreement and cha-c \:!:-.;;; plaintiff seeks poss(::ssior< of the 

premiS(:;S. Ir' my opinion, an all:~g.;:H::im:.. of a loss of valu~~ of possession of 

the lfl.n-.: ~.Yas implicit in the st<O.t~m(!xot of claim. Thcr~ is v w·~ll e;stablished 

priucipl~.:: th<O.t. an action is normally ·co be tried not on ;:b.("- pl~:<Jdir.gs ~ but 

on thr.o ;;.,vidcr"c(;. I find e:uppor·t fc:.: ·!:his principl~;; in tht;;: ca~:;. of Gloucester 

House v P.!;!si:J.n 4 W. I. R. ut: page 191 whs:Jtc.: Narna:n •t 
'-' .. s tav;,d Jr; f~,~;-..: 

1
'... The plain t:df will IJOt; of cours;::, b·;;: 
allowed to S(;i: up C:E" rc:t;.tircly nc;w ca:;;.:;. ;:;_:: 
trial. but whcr0 hi.f.: staccment of claim is 
merely defective:~ e.g. for lack of prop(~:r. 

particulars of o2mage, the cons.::qucncc ::...s, 
not that he D(~Cessu.rily fails to rccovr;::c 
<.J:nything, buc lha;.: h<;; will not. be allm·7t~d. 

a:o t:~na.cr evid.r;:-::,c.-..: cf buch loss urdcss ;;,_,_;: 
obtains lcav-~ t:o <J.:ID.;;r,d and delivers propr.::~ 
particulars ••oooocHt~re, howcvr;.r, wb.at;~V·~':!i: 

the stc;;tc of th(;c plc,,ciings, evidence h2.s 
been rect:!ivcG vrid<oulC. cbjec~ior;. the ccm:t 
is cntitl~d tc ac-:: on that: evidence •••• o. ~" 

l t.h,;;.:r~f:.;x.c. fi:r .. d merit in th~ submiss::a.::.n:: made by Dr. Barn.;::n::o 

alia~ 
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I ~lso disagree with the sub~ssion that chc amount o£ iindnci"l 

loss ll!"uSfl: b"' pl~aded in the stm:cmcr1t of claim as an item of sp::;ciul damage. 

l't is my vi~';w that chc parr.ic.ul<:o.rs of loss set out: in Exhihic:- 6 sufficiently 

takr.: c<::L:tf~ <e·t this. 

h>. ;~,;:;lat.ion to this claim fox less of economic oppo:c':ur:::: ·;:.ie s 

D.c. B<:\JLJu·;;.;t.-c sebmi·tt:cd that l:hc pl2d:c ."t:Lff' s claim wzs cs a :;:c:su.li~ of him being 

prr,:v;;;r.tt·~d. from carrying out the d::-:::six(~cJ t,;;xpar.sion. He stt:.tcc h·c~-Js:vc;r ~ 

that: a::b:is cl£dm wc:;.s alt.crnativ>:; •.::o :£J. cl<:•im of rcnt&l of ;ch.~ (:Xis:.::ing buildings 

and la:r'.O.o I-k.: contended that the (l_r_f:;~r:d~nt through his ag,~~'•i.!:: k::h'W of the 

propos;_~d us~' o£ the sitr; ar.d by m.okir,g ieillic of th(;:: csscnc-.:· :i . .::: ·w;s.s understood 

that this ffi<."ant <Jcquisit:icn of the lD.r,d by thi:! contruct:u.o.l tJ.!L~:. <·laC' a m.::.ttcr 

of l.mport:::.(r'c';.: t:o the purchasc;r. Tnc f<t.c·n: that h~ paid a 50% d<:;p.;:osit in 

answ·~;:::: ·tc, ):b.~ d~fcndant us dr:::mand i.r-.dic.e:."!..~:;d that th(;: pu:rcb.a.S(:.r w.os <:.<:nxious to 

get: th~ lm.1d ·' There was hr.: s&id, uT•ChDll:;mgcd evidence; \::hc:.i.. pL::.:c.s w~r.;o. 

<:tlx:·;ady p;:.;;.:p'-"r:cd to build on h<li)Cis b(;0:l.0r.ging to the plaintJ.ff <<;_,ci he proceeded 

t.o inc;:;.g:,r;:.;_::,~ 10 Red Hill& Ro<:td ir..'' o T.,:ht:; building plans for ..-h:o.ch statutory 

apprcval ·;,,us cbt.o.incd. In lighr. cf th<.~sc fnctcrs. he subw.i~·.:::,:d 1".i:l<:.t the sum 

of $4~406~509.00 for fair market: .:e.;:;·t c.>£ l.:hc p:r~;;miscs from :;:it( do:t<:~ of completion 

cf !.1.1;;:; pro:pos('d buildings to Jun(.o 1991 9 as s<::t out <H: pag,~;; 2 of Exhibit 6, 

arc !',:;CC·V<:.::rablc ns damages. 

~·x0m Lh-;;: evidence u.dduc.;:d ir: f:l.-::-Ls case, I <lli.: not se:t:l.sfL·ii crs a 

bu.lancs.c cf p:tvbabilitcs th.::t a clni;.;;r b£\s."'d. o:c loss of ccoDoru:l.c. cpportuniti~,;s 

has b(;;,_:h ill<...ck. out. l .:un incl:J.rv;:d >.o b~lic;v::! i:.hat tho G:zf,~;;;i;<:.mL WCJ.S rwt 

aw<..:r<:: at ·d1·;: signing of th(~ ccucr<.•.c-:: o:t the prcposccl. pla.-,~ for 10 R~d Hills 

Road. 

[;,;_, ·::h.; f!uthority of the c~S~'·e I }J.c...vc referred to, ti::-.· pl:Jj_~.·,?::iff 

would ~hctc..fvc~ be cncitlcd to h.•::v.:" ci.;.:;_mc:,g"'s asscss;;d for the lo::::.: cf the 

fair m<I;:k.:;_,_ X•;.f;t cf the;; p!.~ffiiSCSo Tee;~ r,,;:<::.sm:t;; of daw<Ag;o,::; ,,;0ul.::~ be the 

vc::.lU<:-. o:t ::1;.~, pcssr.:;:ssicn of the l.aLd :Lc him for th.n t purpc:;;.~" " 

r'l£ 0 Fr;:mcis subrraitt::;.;C: th<J'<- ~~b .. pl<:Airn:i.ff is cnt.itl·:,u eLl] ·.:c damages 

which t::r:.,_, m<:n.kct r.r.:ct fo1:· the l<:..:i:•d "Hculd hove gcncrutcd frt:'lTil ~.}.~:i-~· period the 

Cour<:: or<krqi the defendant: te giv:: .. up po::..~cssion, "that :ts Lit.£;,. July. 1989. 
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to J>,ef!-" 1991 s th~ du.t~ h~ w<Js giv~n possession. He; highligh.tc:C:. a r.umbcr of 

fact:o=-.s '.:.o .=.how t:hc defendant 9 s iucb:tlH:y to convey t:itl<:! <nec.t how this l(Zd 

to his £<.1::t.lurc to complete. F'i:rstlyo ·cf:i:::: dcfcr.dant neve!' h<:..c. l:;:g-:;~1 possession 

cf th(:; p::q:>~1.ty wh~n he bough~ it £:;cere Jobson. Sccovdly ~ L;,;: di.c Eot: get 

possc~-s..:.o"' .,,,b;;or, -etc Administrateo:>:. G'.;;r.;:;c:ral bccarec the admir•.J.s·.;::~::2:to:r for 

Jobsor~. Thi.::caly; wh;:n the Court rn~d.'" t.h~ order for t:hc co:c:i:.r<:l.ct to be 

&peci.fic.~ ... lly pcrfor;r;cd :tt w.::.s a.G c:rct;;.?: inc.apu.blc of pcrform2nc<::.. Frolli his 

po:tfi.£ :;.i v:;..~w~ U.fl aw~ra of $62,125cGG bas,,:_d upon calculc.u::::..oLS ;.::JLl:f.Vt:;!d nt 

in E~~c::tb:o.·.:. 15 by R.L. Palmer, VCJ.lu.::~:.:.-J:...· ~ vould be appropt".i.2.J.:(. o 

D:i o ki.::.rnctt submitted OJ.""t th:;. C"'i".~r_:;:.:r h<:.Dd. thm .. th~ bL1.;.z:cb c:f coutr<J.ct. 

h.:.d occu;cl.;:Q frorr: the date of complr:o·:::i.cm. and uDy delay b~yovd ·tl"1rci: poir.•t 

guv:;:: :ris·~ t:c u.D act:ion for d<UL.ag.;o& c 11:: w.:..s his view th~;;rc.;.fo:,:c.;; • .. h<:tt th~ 

dntc;: on ,,7f:tid• the order w<:>s n,nrl~ givi; .• g the plaintiff possc:s::::l.c'::: w.r.s irrelevant. 

From l.1is z,::ascl>ir.g. a clc:iil~t iD 1:. ::;Epr;:cc:. cf tb::: land would xur; from April 1933 

when po;:,s~ssiorc should hc:.v.:; bt;::~n giv.:c,:, ~ t.o June 1991 whc:t. pwss~s&ion wc:cs 

c;.ctu~,lly ~iv,~r,. He .::.rgucd th~i: ~l,rJ:.:mgh the d~fcndCl\t clD.iL;....i I;,:;. wus. un<Jblc 

to g.iv>;.. poss.:::Bsion t.o the plaiuti:.::i k,· . .: (":::;u;;rcis(:d act..s of o·,vr.,:~Jr:st;.i-p <..md 

post:.,..:_;s~:SJ-0·r .. . !:;1l~L the land. hu suhrJ.l. '- oc:od the;. t i:c th<!SC circul:lt:: ::c:J1CCS ~ t.h-:;crc 

would b.~ r;(..· {:..oubt th<J.t the pli.li>:"t:if£ wculd at l(::ast be Ciitii:l<..:d Lo damages 

in r.;;:S1h:.cc oi: .:.. fair mc:.rke:t r<::Ht r.;,£ a;.h:"" C:..:Aistir.g pr~lliis~s which wculd in-

elude; :t~c::1t.:.1l valuo.tions for both l~oc c:ind builclings. 

Ic w~"' ccnt.Cl•riC<i by l-ir. Fr<:.:.LcJ..s ·(.hut: th~ <h:fcr:danL <h•Oul.o. be crcoit:<!d. 

wit:h tt,r.;. value of t:hc shr;:cts as ;,;b.;;.y wert~ r.::rcctr.;d on cond.ir.i-r :: t.hr.;:.t h~ wculd 

rclliovc:.- Lb·~ru. he c:clso submJ..t..t(:;d i:..i:lc.c:l tb.•;.: purch<J.sc mon<::y :shoulc be deducted 

from ;;.,ny d<::s-:::.ar.•g;;;s the plaintiff is ro l_.;;cc:iv-::. 

The qu~st.ior. whcthe:r or n~': tf<G dcfcnd.:..r; t could rc~DF .. 'V·:- .r:hcse.o:· slructurcs 

de:p<::Cid.<.;.O. <:.·::, th(: not.urfc of t.hcir <.o~1./.~::.f;,_.:Lon. They were u,aG.r.c -of bullow ste;cl 

uprights~ cr.:ot:dd;;.::ri i11 cor,crctc low:,d<ltJ..or::.s and fin:.cd with s::-.<:~·~:1 str<:<ps. 

AccorCl.!~;g \-' .. ' ;;he det(?:i.dar.t they W(;i:r:: built co viithstnnd hunicc::.hc force wi~ds 

.:..:ud v7i"dls~;;;.::;vci hurricc:u:.c i'Gilbcrto '~ I "'I'' of the vi.;;.w th~:.::c;f;:.::rr~ t.i::c:;t thcs;; 

sheds 110><T ±02:1.:: p~r t of chc re::c..lt:y ,_::n::c d.·c belong to the ow:c .. ·.,r cf ;;:he l<:mrl. 

Sec Reynolds v Ashby and. Son[l904] A.C. 468. 1 de IKd:. gg:;:•,o·;;.: >;rJ.;;.I-, L'i:t. Fro-r1cis 
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1:hll"t 'the puttb.Dso :money ougltt ~ ~ iloo~ ·fr~~Ja :tho ·i3mugos to be awarded. 

l .:..;g:r:·(,.;: with Dr. Barnett f:l.:i::'Sl-ly ,. t:h<:1t damages would b~cc.rt;',;: assc:::ssablc 

from th,;:: de,:~: cf ccmplcticn and s-:.c0r,dly ~ t.hc::.t in assessing d:~ v.Blut:. of 

poss.:;sslor~ e:.:t d1~ p:re;wises ~ tb.c,; r:cn;:;:;_l -..r<:-luc of both land ;<J:,d bulldings must 

be tak,;.;n .::.-'-' c:c- ccnsidcrn tier;. On h:::.s cr~lculation a sum of J;:303. 70tLOO bas£;:d 

upon ths: w':·tbe-0. cf c:Lpprais~l ir~ Exhib:i>.: 6 ~ would be r~~so•:.c<:: blc" Tnis suE. 

was <:.)7Jciy:;;6 ,:;.:.;. nftc::r t:<:~kir.g ii:to c-;:-,r.&:i.rl;:x·<l.i;ion the rcnt.nl tc b·:: cbtain~cl from 

the lu;:,c:., i:hl>o:c· shccls. and buildi,-·:s l~;;: .. o:;;~;;ri to D third party fo1. ;~t-:: pcricd 

April 1933 .i.:o Jum~ 1991. 

The,;. \':::Vl.dt,::1;cr::: hus revealed. tha( j_;; took close to t,;c.(lO) yc"'·'1·s fox: 

t.his cc:r,.;::r.:tc>:..: t.o be p<:rformcd. A .c,u::rbc:<: of fuctors cvn b:::: <:·t:t:;~bu;:;,d to the 

d~fcr;.d<.:::..<li:. f.~,;r his f<::.ilurr;: to compl.:;:d.:;:. Er;; purported tc sc~ll ;,,_ p.cop~;;·rty for 

'Which l1o::: n-'l.G nc lcg~l titl~;: 2.:. the U.DtG. .;_;f c•-,t.cring into :eh·';; c.:;·c:;:x~:ct of sale 

'With etc:~ pl;;,:._r;t:iff. N\:i ~:.hc1· \>i&s ht.;. :...1~ po£,s~;ssictl of t.his pr.cp::.i·-c.y. Despite 

the:.s.;. diso:;b:d.i<·i.-;:s he nevc:rthcl~s.s ck''21Z<1:'!J(}tl and received <:: 50/~ C!;;·posit on 

salcc. As ;_ ~''~ :.:t:cr of fact his agc::.~l·'- did i.IJ.forru th(; plaintiff~· -;:hot if the 

full p:::·:;_cc v;;cs paid h',; would hc:.vc b.;:'·'-'- gi·v.;n possession i!ll:""'1'::-C.i•~t·~;:ly. Row he 

h<;pcd i.< l:.~!V'..: ~cchicv-;zd this in vii.'?V.Y ,.)£ ;:,is inability to cor~v,,y ·:j :::lc is 

bcyl.-i\.ci '•~·; us :i.L.c:..ginc:..tl.un. 

li: Ap::.il 1983 ~ t:he Court 0.'-e:J::Xcd £pccific p.;rforJ,m,cc d: -:h~,:: ccntruct 

but. ~CCU);;<.:~~'-~6 tc· i'lir!:. J.t was <W or.ci.;:r. lY:Ctlpablc. of performance;;. He was net 

i:n a p.:.,siLiv:.:: to pr.c:rform but shortly 'ChS:Yo;;;aft:cr in 1984, h.:. buii:C a•massive1
' 

shc;ds ar;.d r~xr:n:cisc.ri aces of ownership una possr;;ssion by parking his traile-rs 

there c:n:.,Q. st.oring lumber. Then in 1986; h<: entered into a lc::ase agrt;:r;ment 

with a ·S:hird pc:;.rty in respect: of .._, po:r ticn of the lar>d and collr,::ct:<:cc relit 

from him ll"f.~.<L:i.l Juno 1991. 

In 1987 thr; plaintiff att.cmp~:r;o. to dcr·ivc t:itlc t.h:.:ough it::; nominee 

Krias Ltd.. bu't che defendant would hc:;v~ none of this. He sought .Uhd obtain~;d 

an ord~r o£ !C.ho;: Court: lo have Krieis i•td. accept full paym~n1: c£ :::h.;: mortgage 

from him ir< order to discharge the sc.:.ici. mortgage. In his s.::;::s d.z:ony. he said 

t.his wculei h<;.vc given him n power of siih~ ever the property i:::- c·rccr to 

conv~y ti~c;l(~ :co the plaint:: iff. This t.;'J.& a mere gesture ou. his pc:on: and • the 
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plainciff w.r.s c;ncc mo:r~,;: disappointc;;d and <kprived of his i:itlt:::. In my views 

it could. b,,_;; said that this type of conduct cn the part of th.::. dc"fc::nd.o.nt l<:Jcks 

bona fidGEo 

T:t.:.,_;; v.ppraisal of 10 Red Rills Road was condit:ionul upor.1 s~tisfuctory 

idcut:if:ic~~iun of the land by a Coli:"E:i.i~:::icnc:;d Land Surveyor. h:r. Dc;_vid Plant, 

Conm.dss::.o.cd Lar.:d Surveyor 3 cm:ri~d cu·c a survey of the propc;:rty ~ Ris 

e:vid~;n..::c:" rc·,-v~.:.ulccl. t:hat apurt: from c1 small encroachm.:;:r,t m: t.hc:: s;:;m;h w~stcrn 

ccrw~:r ~ d.-.c: bour.duric:s were consi&LQDt wit:h the Appraiser~ s R<:::po:.;:.. 

Gr. '"'·Y calculations thcrcfc:rG, .;,-;. award bused on <?. lc·ss of fair m.o.rkct 

rent: o£ the~ ptf;.miscs, would en tiel.;;; 'i;:hr;;; plaintiff to ~;he sum '-'f ~;876 .521.00 

and i~ lS vrLivcd at as fellows~ 

Valu::;; of three sheds as u~ Ap:til 1983 •••••••••••••• $268,000.00 

f1l.~crb;-!;;: rent based on 15~~ of ··1.-::,luc •••• ~ ••••••••••• ,. ••• $40 ~ 200.00 

Vo.1u; cf land .ns ~t April 1983 ................... •< .$140,000.00 

l~iarlr.:~~-, r~nL b~scd or1 5% of ,..ralu.~:: ••••••••••••••••• C!'OO()D$7~000.00 

lf '"ucu2.l m<..:cko;;t 1:ent ib to be J..nc:c~~S~':cl at u constant ratG. of 15% chen the 

mc:.rkci... rc1J·~ fur: p(!riod April 1983 >~G Jm:,.~ 1991 would be ullccc.<r..:;:.d. as follows: 

Apl.J.l 1983 'tC> April 1984 oooooooo••••••••••••••••••••~o$47,200.00 

Apx:J.l 1984 to April 1985 ooH•• .. •••P•••••••••••••••••~;5L_,,280.00 

ApLll 1985 to April 1986 ••••••••••••••••••••••••••••o•$62~422.00 

April 1986 to April 1987 o•••••••••••••••••••••••••••oo$71~785.00 

ApLil 1987 w April 1988 ••••••••·••··•••••••••••••'o".~8Z~553.00 

April 1988 to April 1939 •••••••H•••••••••••••••••••••~9L~s936.00 

Ap:o_l 1989 tc April 1990 ooooooH••••••••••••••••••••o;;;l09~177.00 

Ap:i:ll 1990 to April 1991 •••••••••••••••••••••• ;. •••••• ~;125 ,554.00 

Ap:til 1991 to June 1991 •••••••••••••••••••••••••••••• S36.097.00 

Total~ 

Rcnt f:com hu2lding lcas::::d to third p~xty 

19S7 •••••••••••••••••••ooooooooooooooooooo••••• 

1988 <~•o••••••••••••••oooooo<O'o•e••••••••••••••• 

1939 ••••••••••••••••ooeoooooooo•••••••••••••••• 

1990 ooo.•••••••••••••••oooooC~••••••••••••••••••• 

6 BO:S:'". b.s CUI i.ng 19 91 

:{;684 s 004.00 

:j;31 s320.00 

$36~847.00 

~;43~350.00 

$51~000.00 

S?30 ~ 000. CO 

:?192,517.00 
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Grana <i.utal :;_n. respect of marker. r0ntg $875~521.00 

Dc.;mo.gos are therefor<: a.ss~ss~::a in fe1vcur of the pla:Lntiff ir. the 

sum of $876 0 521.00 wit:h int~r~st. th0r~cm at the rate of 3% frcm 12th July~ 

1989 t.o ,c.oci.;,:,.y" 

Y!.1c Plaintiff shall have his cost taxed if noc <.1grc:~<.L 
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