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IN THE SUPREnE COURT OF JUDICATURE OF JAMATICA
IN CUMMON LAW

SUIT MO, C.L.H. 00371588

BETWEEN WINSTON MANLEY HO--BHING PLALNTIFY
AND ROSE  LEE DEFENDANT

Mr. B. E. Frankscon and Hector Robinson for ?laintiff
#“r. Norman E. Wright and C. bunkley for Defendant

Heard: WRovember 13, 14, 15 & 16, 1990
February 25 & 27, and sarch 1, 1991
July 29, 1452,

CHESTER URR, J.

This is an unfortunate cas The piaintiff and defendant are
brother and sister respectively. The plaintiff being the younger of tne
two. The dispute concerns premises 11 Market Street; Irelawny, the

registered Title of which is in both their names.

In 1956 the plaintiff emigrated te the United Kingdom, where he
pursued his occupation 2s a mechanic and also purchased a house. The
deifeundant a widow, carried on business and owned property in Jamalca.

l“

She was the champion farmer for the Parish of Trelawny in the year 18%4.

In 1%38, the defendant purchased land at Green Park, Trelawmy
for the plaintiff. Alchough she claims that she was not paid the fees ior
the Transfer of the Title, this did not disturb the amicable relationship
between herself and the plaintiff, who was affectionately celled "Joinec™.

She also purchased cattle for the plaintiff.

Ta 1978 the defendant visited the plzintiff in tie United
Kingdom and the pleintiff requested her to obtain premises for him in the
town of Falmouth wherc himgelf and his wife cuwuid reside and hie could 2lso
carry on his business, The defendant made enguiries and sometime in 1979
advised the plaintiff rhat 11 Marker Strreet. Faluovth was avallable. it was
agreed that these premises should be purchasad for the plaintiif. The

defendant engaged the services of Mr. Roy Barraty. Attorney--at-Law, to
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2.
effect the transaction. The wvendor Mrs. Whiteside;, resided in the Unitced
States of America and there werce then in existence restrictions on the

transfer of funds out of Jamaica. In order to e¢ffect payment to

Mrs. Whiteslde, it was arranged that the plaintiif would send te kr. Barrchg

& Draft payable to her in the U.S.A. Mr. Bargett in turn would forward same

to her Attorneys in the U.5.4,

In 1%50 the plointiff znd his wife wvisiced Jamnica and inspected
the premises which wet with thelr approval. The parties attended on
Hr., Barrett and discussed the transaction. There is  acute couflict
concerning the meetings with dr. barrett and Lue ensuing events., This
conflict has been heightened by the absence of iir. Barrett as a witness.
The houss and premises were in disrepair and the defendant had the
necessary repairs effected, Letters tfrom the defendant te the plaintiif
were tendered in evidence, Thay deal with the progress of the transaction
and the repairs. Tz is unfortunate thaet tha plointiff did not cnulate

the example of the defendant: o lot of misunderstanding would have been

obviated.

The premises were rented and rental collected by the defendant.
The pluintiff gave the defendant two Bank Pass Beoks in relation to two
Bamk accounts in which half of the rental should be deposited to his
account with hig wife and the other half to ir. Barrett in counection with
the premises.

1)

Un the 25tk March, 1982, the defendant telegraphed the plaintifd
as follows:

“1 finish pay Hrs. Whiteside for 11 Market Street.

Please don't send any more money.
Hose Lee.”
This should bove been the warbinger of a happy ending to the transaction
but such was not to be, The plaintiff stated that he wrote Iir. barreti
but received no reply. Apparently, Mr. Barrvatt contacted the defendant

who in turn sent the following letter to the plaivtiff -~ Exhibit 22

dated the 25.5.8%4:
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W29 Market Screet,
Falmouth P.Q.

25.5.682.
Deay Manley,

Good day, now I would iike to know where is your dam
gense, it seems you turn a fool or you are tryimg to work
your brain and to hold on to what I have, now try and
remenber from you ask me to get 2 pieces of Laund at Grean
Park and you send #1,000 I pay fur the land and leave
#25.00 change, you said I muse keep it thac in case your
dother dead take it t¢ help bury her I gave her the #25.00 and
she ¢at 1t befove she die, You never pay for the paper
Cost oi these two pieces of Land, you dont know nothing
about cleaning, fencinyg, planting srass up, keeplng yearly,
paying Taxes for so lony, you miso told me you want to build
& house ou one plece and I should cut 2 road and house spot
and a big yard and collect sume material; and T cut the road,
thouse spet, and yard and buy sand and up to now you dont
pay one cent yet, 21l chose mouey it 1§ mine, and you cauze
ne Lo znd it on your propezty, you told me to allow you
to take my Uusband Coin Collection to England und sell ir
for me and up to now you dv not return with a penny. whet
is your intention tell me, you ask me to get a place in
Falmouth without one cent and I set fo. 11 Merket Street,
i1 pay over Twenty Nine Thousand Boilars ($29,000.00) to
Mry., Whiteside on the Land; I pull down cne of the old
tiouses and repuilt it, and yow come and see it and you
pruiniss me so faithiully to send some good wmoney from 1500
uiatil wow not even one penny, and look how often you forfeit
the agreement what we both cign, I

I am afraid Hrs. Whiteside
would tawe back her place aud vow I take my good money and
finiszn vay for the place, and I send and tell you, now before
vou kneel down and pray and weite we a good letter you come
with your boastness get Lawyer ©o write Mr, Barrett to give
statemant and it is the Reunt me coliect from property and

give Mr. Barrett to pay for the place and you want to know
about the Title. How tell me vou pay ume one cent as yet, on
that house, 1 olome buiit on the Land; or you build any house
whoi soever in Jamaica., you pay as such as what 1 pay to

Mre., Winitegide, you pay any Lawyer Cost as yet towards the
progeriy. Then what the hell you ars talking, do you think
buyang and building in Jamaica it is like buying in England?
Your wife come to Jamaica ard boast on me about moncy, why she
dont try and bulld in Jamaics anc let me see for she have wmoney

and I dont have anything now, 21l I have to tell you it
time for you to settle up with w1y coin collection. And
two picces of Land at Green Park before we touch Mo, 1l Mayiket
Street. 1 try to help you oz & lirtie brother and look how
unfair you are, God Almighty of 211l the good I have done this

is wmy thanks. I am telling you strulght if you thdunk you can
get thot house without meney po ahead. I want your wife to
lick me down with the money, I sp«ud on No. 11 MHarket Leract.
When CGeta was boasting 1980 I wae in tears, sweat and vlood.
Thank God all the storm is over. Pay me now for my foot priuts
o the land. More cover the woney I spend, this is the cry of
my blood. I am a poor widow come to me straight come to me

sof i, your might caunot beat right, you domi have one nail on
this building it is just me a2lone. No law dont make yet io

take this hous: from me and give you without momey. Read, Hark;
inwardly bigest money for momey gold for gold. He hope, fajtn
or love ao more sister.

This is

Lady kose Lee.
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The plaintift did not reply to this letter. ile said he asked his
Attorneys tw do so {(see Exhdbit 24). Correspondence passed between tie
Attorneys for the plaintiff, Mrs. Whiteside and IMr. Barrect in which it
transpired that the fitle to the pramises had been placed in the names of the
plaintifi and defendant. Bffcrts were also made to obtain an accountiag uf
the payments wade by both plaintiff and defendant. These were ilncouclusive.

™

There is an histus until 1987 wien che plaintiff and his wife

returned to Jamaica to reside. He was unable to occupy the hosue at
1l Market Street. He built a house an a patf of the premises but evesnkually

had to vacate the premises as a result of an Injunction obtained by the

Defeadant. He brougnt action in 1988,

TiE PLEADINGS

STATEMERT OF CLATH

1. The Plairciff is a Mechanic aund is temporarily residing at
lditchiield, Salt HMarsh in the porish of Trelawny.

2, The Yefendant is a sister of the Plainziff and was the duly
autiaorised Agent of the Plaintiff to act on his behalf in
respect of the negotiations and purchase by the Plaintiff
and his wife premises situate «~t No. L1 Market Street,
Faimouth in the parish of Trclawny and beilng the land
vegistered at Volume 1160 Folio 54 of rhe Register Book
in the Gffice of Titles.

3. The Defendant in breach of Trust fraudulently and/or faleoely
tramsferred and/or caused to he transferred to herself and
the plaintiff as tenants in common the fee simple estate 1im
the aforesaid parcel of laud wien she knew or ought to have
kaown that she had no propriccory interes: therein and ¢hat
the plaintiff intended that tie fce simple cstate would be
vested solely in the Plaiutiff end/or in the alternacive
Jointly with nis wife.

PARTICULARS OF ¥iilUb

(a) dCausing and/or permittin; har naoe to be endorsed on the
said Certificate of Title when she knew or ought to haxve
«nown thiat she had no iaterest thereln.

"
3

{by Having her name cendorsed znd entered thereon as tha foe
simple owner as Tenant in Cemmon wich the 2lainciff by
2 trick and/or deception.

(¢} Ubtaining a Trauwefer of the premises in her name along
with the name of the Plaintiff as Tennants in Common
when she knew or cught to have known that the 2lai
had not consunted and nzd ne intention that her nams
should be entered rthereou.

{¢) CUotaining a Yrangfer of %the sald premises into her name
ag Tenant in Coummon not knowing or caring whether the
2iaintiff intended to part with possession thereof.
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kuroorting to having obtained ths fee simple Estate
as Tepant in Common under the Degistratvion of Tinl-g

act without ascertaiuing crdfor caring that the
transactions was bons fidus

The Deiendant at the time when Lo made or caused to be made the
guld representations knew ciem Lo be false and untrue or wads
‘“a rech;essly not caring whethey they be true or faloe and

. gave no consideration for the purported Transfor.

¥ rthnr the Defendeant hug remained in possession thereasd nnd
hus uvalawiul dispossess the Flalotiff and has prevented and
still continue to provent the Plsintiff from catering the
2foresaid premises

¥Yurther and/or in the zlternciive the Defendant neglipsutiy
vook a Transfer of the fee simpla estate in che said parcsl

A o

of land.

OF NEGLIGENCE

{a) fTaking no steps to £iud cut the bona fides of tha
transaction,

(b)  Taking th: aforessid Traosf:
atad naving o regard fto ony
likely cause to the Plainti

v recklessly. caraleanly
danage or less it mepht
if.

(e} ¥ailing to ensure that ithe Plaintiff was the o
owier in the entire pareei: of land absolutely.

siuple

[V

(dy) Failing aud/or refusing o deliver possession to the
plaintiff.

The Yiaintiff has never enterad into any agreement at tiae time
of the aioresald purchase and/or on any subsequent occasio
that the premises should be in the jolut names of the Llai
aud the Zefendant as Tenanauts in Common and the Plainti stil.
«laim to be the fee simple owner absolutely and is entltlﬁd

to possession,
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Further and/or in the al
ine Defendant has furnisi
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ernative the DPlaintiff contends chan
i no eonsideration and iz a Voluntoer

G
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IHE PLALNTLFY CiAIME

+

& weclaration thuat he « fee simple owner of cthe premiscs
kaowny as tio. 11 Market Streoet. Falmouth in the parish qf
Trelawny and being the lauds registered at Volume 11¢l

Folio 58 of the Register Hook in the office of Titlcs frac of
a1l cucumbrances.

an Urder that the Defeudante name be rewmoved therefrom and that
she ceiivors possession of that premises to the Plaintiff.

sa wujupction restrainiag the Dufeadany whether by herseix
her servants and/or otherwise f£rom preventing the rlain.ifl
From watering upon the aforesald parcel of land.

Au sceount of all rental collected therefio i

Costs.

Such further or other relief as thic Homourable Court deesms just.”




DEYENCYH

The defeuce 1s substantialliy stated 1n paragraph 3 thereof,

as follows:

"The Uefendant denies paragreph 3 of the Stavement of
Claim and further specifically denies the allegatiouns
gud paviiculars of fraud zetb out therein. The
Deiendant says that in econsideraivion of monies
contributed by her towards thae purchase price, as well
as monies expended by her to effect repairs to the
said premises, it was agreed between the Plaintifi and
herself that the premises wouid be transferred in theix
names as tenants~in-commc apd that pursuant to such
agresmeny the Flainciif azad herself axecuted Transfer
herein dated the 16th day of April, 1981, the lodgeument
of which resulted iu thelr names belug endorsed on
Certificate of Title repistered at Volume 1160 Folic 548
as proprietors and tenants-—in-common.

The Trausfer and Title; Exhibit 9 were tendered at the trial.
The plaintiffi denied that he signed the Transfer in the preseance of a

Mr. Johnson, & Justice of the Peace. He sdenied that he authorised Mr., Barrett
to place the Defendant’s uase on the Title in order to secure the monsy she

nad expended on the premises. He stated thel he fivrst btecame aware thai her
name was on the Title when he saw a letver dated 26th July, 1982 - Exhibic 21
from ¥yr. Barrett o uis Attorneys, Messrs. Denton and Wood. He signed no
documents in conusction with the transaction. iiz was of the opinion that che
Defendant had sufficient money frcw the rental of 11 Harket Street and vroceeds
frowm the prewises at C€reuvm Yark vo cover the palance of the purchase price and to
effect the necessary repairs,

On ui

o]

return he had to obtain the services of the police in order
to retrieve the sank Pass Books from the Uefaudant. These bocks mxhibit 25
contain no entries since Avgust 190U,

Mr. Carl Hajor., a Deputy Superintaendzut of Police and Document
Examiner in charge of the (uestioned Vocument S=zction of the C.L.R.
Headquarters gave evidence iu connection with the Transfeu, It was nis
opinion that the signature on the transier was not that of the plaintifi.
tle admicted that additional writings between LO8¢ and 1962 would have Leen
of invaluable assistance to him in carryiug out his examination, but

nevertheless arrived at the conclusion sctsiad.



~T

/’ 7‘

The defendant in her evidence stated that she made the deposit
of $4,000.00 on the premises from her own funds. Che made further paymente
to Mr. Barrett as also wortgage payments amcunving to $10,649.62. She

pald for the repairs out of her own uoney and despite having so aavised tho

plaiotifi ne had not sent any money towards thig,

She recounted the circumstances in wiidch the Transfer was signud.
In Acgust 1980 during the visit of the plaintiff and his wife to Jamaica. the
three of them attended on dMr. Barrett. After sowme discussion. 1t was agreaed
that there would be a mortgzage in faveur of Mrs. Whitegide and the defondont’s
name would be placed ow the Title togecther witch wthe plaintiff’s as sscurity
for the money she had expended on the premises. When she had been vepois
her name would b2 v.moved from the Title. The plaintiff agreed to this.
Pursuant to the fgrecmwent, herself gnd the plaintiff sigpned the Transfer and
Mortgage documents in the presence of Myr. Johnson, a Justice of the Peace,

now deceased. The mortgage was not tendsyresd io cvidence. She denied

having forged the plaintiff’'s signature on the Transfer,

She made payments oun account of the morigage to Mr. Barrett to a

total of $30,447.22.

anve no interest in being part owner of
il Market Street. I want my woney I spent
with interest.”

She gave evideace of the cost of ruopairs end produced receipts iun
support. I meke no comment on thelr authenticity as such a decisionr is not
necessary for purposes of this Judgment. She s2id she retained all the rental
from the premigses as repayment of her monies she had expended on the praomises.

The total spent for repelrs and waintenance was $222,403.59.

It is a watter of regret that there is no evidence from Mr. Baxre
who it is alleged played & pivetal role in the traasaction. It is of unoie
that the Trausfer {(Exhibit 9) is dated the l4th April, 1981. The deferdant
vlleges that ic was executed during the visit of the plaintifi to Jamtlca
in August 1984, There is unchallenged evidence that he did not retuin aftexr

vntil 198
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It 1is 2lso of signifiicance that the defendant in ber pleadings
indicated that the premiscs had been cransfcerred to both parties as tonoats
in coKLon with no reservations. However, in her evidence she disclaimed auny
proprietary interest In the premises. HNo explantion was praoferred for this

discrepanns

1 accept the evidence of the plaintlff supported Ly Mr. Major
that he, plainciff did not sigu the transfex. I find that the signatur:
purporting to be that of the plaintiff therecon is 2 forgery and that the
defendant was privy to the forgery. The defcndant’ c name was placed on

the Title by fraud and the plaintiff s entitled to have the Title rectified,

it is obvious that theve must be o proper accounting by both parries
in order that justice way be done 1un this matter.
The plaintiff claims damages for loes of use of the premises ana

in addicioun fur loss of trade as the premises were purchased for this

purpose.

Damages for the loss of use of the premises will abide the result
of the accounts ordercd hercunder.
With regerd te the loss of trade as a mechanic there was ne evidence

of any attempt by the plaintiff to witigate ivle loss nor was the point vaiscd

by the defence. The ounus of proof is on thc defaendant. The learned anthor

[
[<a]
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of Mcuregor on Damages l4th edition states v 2

“The omus of proof on the issue of mitigation is
on the defendant. if he fails to show thai the
plaintiff cught reasonubly to have taken certain
mitigating steps, then the rnorwasl wmeasure wili
apply. This ias been long seitlsd, ever since
the decision in Koper v. Johuson, and is now
coniirmed by Garnac Crain Lo, v. Faure and
Fairclough,”

I adopt lr. Frankson's basis of the winimum wage of $100.00 por week

.

and to lifts figure of $10,400.00 1s added a further sum of $7,606.06 from
ist March, 1991 1o July 1992, Seventy~six (76)uceks at $106.00 per wack
making a prand wotal of §18,000.00

There wiil therefore be Judgment for the plaintifif and the rollewlng

reliefs are granted.
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_ 1. A Declaration that he is the f£ec simple owner of the
. P
()
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known as No, 11 Morket Street, falmouth in
parish of Trelawny and beinp the lands rogistered
at Volume 1160 Folio 506 of the Reglster Book in the
sEficze of Titles free of all encurberances.

2. Ap Drder chat the Defendont’s nuse be removed therefrom
and that she delivers possession of that premises to the
plaintdifl,

N
N 3. An account of all rental colilected therefrom,
-

4, ko account of all moniles pald by the plainciif in respect
of the purchase of the prenises.

5. Ln account of all wmoniles cxapouded the Defendant on thae
premises.

6,  Damages in the sum of $18,200.00.

7. Coste to he agreed or taxed.

) The injunceion graanted on the 18th Harch, 1989 is hereby discharged.
N




