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_1_. _ l~ ~ .. ~~~ .COURT OF JUDICATURE OF JAMAICA ~·e~ f 7C~ ) 

IN COMMON - LAW 
) 

IN CHAMBERS 
/ SUIT C.L. 1991/Hl45 

~·j I , ., f i1 .\. ... . I . 
{'/ 

BETWEEN CARLTON HOLLINGWORTH f'LAINTIFF 

A N D STo .ANDREW DEVELOPERS LIMITED DEFENDANT 

Ransford Braham of Messrs. Livingston, Alexander & Levy for Plaintiff. 

Alo.xun~r Williams of hyers, Flotchcr & Gordon for Defendants 
/--, () 

BF.ARD: March I 17, 1.994 
L/L v \. L- \ \.' (,' : 1 .. • 1/ -··· 

.rdDGMENt 

IWlRISON .J. 

By this summons filed on the 22nd day of Juho 1993, the plaiutiff 

seeks an order for production and inspeccion of certain documents and to bo 

permitted to make notes and take copies thcrcof. Such documents boing, 

"All documents, bill of quantities, plans 

and other documents in relation to the Infrastructure 

referred to in claus~ 11 (f) of the Agreements for 

Sale ref erred to in paragraph 1 of the Statement of 

Claim and paragraph 2 of the Defence and all doc~Gnts 

relating to how the iccreases of $111,418.00 aro 

arrived at." 

The relevant facts arc as hereunder: 

By two agreements in writing made in May 1989 the plaintiff ~urcbascd from 

the defendant two lots numbered 179 and 404 at Chancery Hall Estate for the sums 

of $155,000 and $160,000 respectively. 

Each agreement contained a clause 11, in identical t~rms: 

"11 (f) The purchase price shall be adjusted upwards o.t 

any time during or after completion of the infra­

structure if the cost c.1f construction of the inft"1·­

structure is inc.reas~d to the vendor as a result of:-

(i) increases in the coets rates and for charges in 
respect of mate~ials and other things and mi<tt~'~ 
mentioned in sub-clause (c) (i) hereof aft~~ ~he 
date stated thereon, and/or 
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(g) 

2. 

(ii) increases in the wages and labour ratQE 
mentioned in sub clause (e) (ii) hereof with 
the approval of J.I.C.; and/or 

(iii) variations i11 the said plans, specifications and 
work which result in extra work, materials or 
equipment. 

(iv) any increased cost to the Contractor as a 
result of any of the delays caused by f orcoa 
beyond its control. 

Any such incrcues as -.aforesaid sbail form im. 
addition to the purclias~ price. A· certificate from 
Davidson & Bann.a, QW:mtity Surveyor or such other 
QUlihtity Silrvcyors as the Vendor shall Dominate, 
as to the amount of such increase in the Purchueo 
Price payable by tha Purchaser snull be final and 
conclusive and binding on the patties her~to. In 
arriving at tbe said increase regard 11Uly be had to 
che fact that ~he project 1s being dcvclop~d in 
phases." 

Relying on a certificate dat~d th~ 22nd day of January 1991 issuod by 

Messrs. Davidson & Hanna.~1cy Surveyors, the defendant, by lett~r each 

da.CCCl .tbe 8th dlly of April 1991, demanded.from the plaintiff iu respect of 

cach of lots 179 1md 404, as escalation costs, the sum of $111,418.00. 

Co~r~spondonce followed betwe~n the parties. .As a cuns~quc.nce the 

.Plaintiff .filed a writ on the 25th day of July 1991 claiming, inter c..114:-

"An order that the c!:.:f endant do furnish to tha 
plaintiff a detailed and duly vouched account ~nd 
or a breakdown showing how the said sum of 
$111,418.00 under both agreements is calcula.ttz:d." 

App~ar~nce was duly encei:cd .t..nd-a de.fence .and count~r-claim were 

aubsoqucntly filed. The plainciff th~reaftcr filed his reply ar.d defence to 

counter claim. 

Oi:l 11.3.92 the Honourable M&st~r ordered on the sUIJ11nOns for directions, 

chat the defendant deliver. to the plaintiff within thirty (30) daysp the 

further and better particulars of the DGf euce specified in paragraph& (a) 

to (f) of tho docUDlC!nts delivered with the summons for dirccticns. 

Tb.~ pa1·ticulars rcquire=d were P 

" (a) If any escalation relate to various cacegori~G 
of labour th~n state what categories the cosla 
of which we.re ir!cre;ased; 

{b) .As from what date and by what perc~ntag~ cwd 
what amounts wGr~ the costs of each such c~t~~~ry 

increased: 
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(c) 

(d) 

(e) 

(f) 

3. 

On what dates were the works done (describing 
the works) in raspect of which escalation 
took place; 

.Are there any bills, vouchers or documents 
relating to any of the particulars sought 
in (a) to (e) hcteof and if so what nr~ they; 

If any escalation related to matarials give 
the natur~ of such 1Dllterials and quantities 
of some as also the dates some were purchased, 
from whom purchased and at what price; 

In relation to (a) to (c) above state the doil.iir 
value of each item of incroase." 

By the said order the defendar.t: was ordered to, within the said thirty 

(30) days, 

"••• file and deliv~r to the plaintiff un affidavit 
of documents limit~d to doctimcnts relacing to the sum 
of $111,418.00 referred to in paragraph 4 of the 
defence, this is 9 the certification by Messrs. 
Davidson & Hanna 9 Quantity Surveyors, and notification 
of the aforesaid sum." 

In compliance with the said order, the defendant, by an affidavit o~ 

documents sworn to on the 2nd day of July, by one Edwin Cohen, stated, inter alia, 

"2. The defendant bas in its possession or power 
the documents 'relating to the sum of $111,418.00 
referred to in paragraph 4 of the defence, that is 
the certification of Messrs. Davidson & Hali.Ila, and 
notification thereof' 

3. The Defendant hos had but has not now in its 
possession •••••••• 

4. Neither ~he Defendant nor its Attorueys-nt-law 
nor any other person on their behalf has now or over 
had in their possession ••••• and document ••••••••• 
'relating co the sum of $111.418.00 •• 1 other than the 
documents enumerated in the First and Second Schedule." 

Tho documents ref erred to in Lhe af f idaviL were conf incd to copies of 

the escalation certificates dated the 22nd day of February 1991 in rospcct of 

lots 179 & 404 and letters from the uefendant's attorney dated 8th day of April 

1991, and the originals of such documents. 

Oc. the 11th day of May 1993, Mr. Justice G.G. James ordered, 

"That the defendant mtlkc, file and deliver •••••• a 
further Affidavit of Documents stating whether it 
has or has had at any time in its possession or 
power certain docum~uts relating to the DlCltt~rs in 
question in this action nnd in particular; the 
working papers and notes of the Quantity Surveyors 
Messrs. Davidson & Hanna relevant to tho Quantity 
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4. 

SurveyC1rs' pr(lpa1:ation of Escalation 
Certificate for lot 179 dated 22nd February 1991." 

Ar. a consequence of this latt~r affidavit the plaintiff filed the 
~ 

instant &ummons on the 22nd day of June 1993. The plaintiff swore to an 

affidavit on the 20th day of July 1993, in support of the lat~ar sw:nnons, and 

stated that the finrl of Davidson & Hanna we:re nominated by the defendant and 

~hat such firn:: ncould not have certified increases without having documents 

showing the original costs of thosa relating to increases from the original 

estimates." Tho plaintiff pointed out further that the further Dnd better 

particulars filed show that the defendant was aware of 'the cac~gorics of labour 

cost and woi::ks which were the subject cf increases (although th~y failed to 

st~te the amount of increases.) They admitted that there are bills, vouchers 

~nd documents relating to increases in labour and materials as well as 

contracto~s wag~ sheet, labour records, suppliers and sub-con~ractors invoices 

~ and quotations." The plaintiff sought tho production of those latt~r documents. 

'Mr. Braha.m for the plaintiff argued that there is avidt:.:i.1c0 that the 

defendallt luls document which it has n~glccted to discover; he roli~d on section 

290 of the Judicature Civil' Procedure Code, conceding that that nc notice to 
r---
produce was filad in compliances but stut~d that the order for production 

could be construed as adequate notice and if not this was a mer~ irragularity 

making the plaintiff liable to pay costs; that the pleadings show the existence 

of the said documents in question in tha hc:mds of tho defendant; that, in any 

event, the quantity surveyors, Messrs. Dovidson & Bnnna, are ~mployed by the 

defendants. and the documents being sought are the said docume11ts which belong 

to the project developers the defendants, ar1d which documents the said quantity 

surveyors did roly on to do their work. The defendant could have ~ff ected the 

calculations itself - but chose to th~n give the documents to a third pcrty, 

the quantity surveyors; the defendant hod a present legal right ~o tha documonts -

an entitlctm!nt and therefor~ if they were not presently in its physical possession, 

it could, ask for, obtain and produce th~m. HQ relied on Wiedeman vs. Walpole ---....... -~ .... ______ ·- -

(1890) 24 Q.B.D. 537 and Lonhro vs. Shell Petroleum [1980] 1 WLR 6320 

Mr. Willimns for the dcfeudant submitted that the affidavit of 

documents already supplied by the defendant was suf ficiont to satisfy the 
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court order of. the 11th day of May 1993 which refers only to the uworking papers 

and notes of the quantity surveyors"p thD.t the defendant cannot produce documents 

in the cuslody and powers of third parti~s, the quantity surveyors - and morcso -

they arc in joint control and so cannot be produced by the defan.danc; that no 

notice to produce was served on the defendant as required by s~ction 290, that 

there is a conflict as to possession or power over some of the documents and in 

all the circums~unces, no order for production should be made, but the defendant 

should be allowed to file an affidavit of documents indicating what documents 

are in its poss~ssion and mo.y be produced. he relied on Kcarsl~y ys. Phillips 

et al (1862) 10 Q.B.D. 36, ~~tuurants of Jamnica Ltd. vs. JD.maica Mutual, 
--··-·--- ---··-··-· 
Suit C.L. R021/91 dated 8th September, 1993, and the Digest of th~ Law of 

Discovery by His Hon. Judge Bray. 

S<;:ction 287 of the judicature (Civil Procedure Cod~) ro-:;.hc; Code", 

provides, int.et: alia, 

"Every party to & cauc.~ or matter shall be: 
entitled at any time, by notice in writing, 
to give notice to any other party, in whose 
pleadings or affidavits ref ercnce is made ~o 
any document, to p~oduce such document for 
the inspection of thG party giving such notic~ 
or of his solicitor» and to permit him or thQm 
to take copies thereof o•·····" 

This s~ction requires the party s~~kiug production of th~ docume~ts, 

to serve notice to the other party, as a pre-condition to production. No such 

notice was s~rv~d. At the time of filing of the writ, on th~ 25th day of July 

1991, the plaintiff claimed, 

"An order that the dafa.~ndanc do furnish to the 
plaintiff a detail'-'.!d nnd duly vouched account 
and or a breakdown show1ng how the said sum of 
$1ll,418.00 und~r both u.grcemi;mts is calcula'tt>d~ 11 

The plaintiff was thereby seeking documentary proof of th~ dcfondant's 

demand for such payment. 

Accordingly, the order on ch~ summon& for direction on the 11th day of 

March 1992 and the order of James, J on th~ 11th day of May 1993 9 sP-tved to 

alert the dcf~mdanc, albeit by sec:king an affidavit of docum~rrce, that the 

documents which provided the informatiou from which the quantity surveyors 

/ 
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ultimately aid choir computation, were b~ing enquired of. They ar~ sufficient 

"notice" to the defendant. to satisfy the intent and purpose of scctiott 290 I 

of the Code~ a4d fall within the procedural irregularity envisagGd by section 

678. 

•I I • .. 
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6. 

Documents which aro in the joint possession of a party co a suit 

and a third person, not a party to th~ suit will not ho ordered to be producod -

Koarsley vs. Phillips ot ttl, supra. Bis Honour Judge Bray, sa1d, at page 9 

paragraph 33 of tho Digest of tho Law of Discovery. 

"33. i\ ' pa~ty cannot be ordered to produce a 
documciit 'unloss it is in his sole legal possession 
or power; that is to say, unless tho solo right 
and power to deal with it is in him ••••• The 
more interest of another person in a doc\itllo11t 
is not suff iciont to prevent an order fot 
production; it must b~ an actual property irt 
tho document or a right of possession." 

In th:.~ instant case, the def~mdant vs contention tliat the:: ciocumants 

in question ar~ in the 11joint custody and control •••• • and powc:n: of Davidson & 

Hanrui, the quantity surveyors," is without legal fot~e .. 

Tho said qWllltity surveyors are tho employees of th~ 6efond11Dt, and 

although they may be classified as independent contractors, they remain 

employees who must account to tho d~f endant for whatever prop~rty was handad to 

them; thoy would be obliged to return documents to the defendant, tho legal 

owners. 

Furtbormoro service of notice is excused in some instances. For 

exa.mplo, such s~rvico is excused wh~n possession of tho documeuc is admitted -

vido Dwyer vs Collins (1852 7 Exch. 639. 
"'='--~-----·~ _______ _, ---.~---..-·~ . 

Tho d~fendant in its further and better particulars datod the 2nd 

day of July 1992, and filod herein stat~d that there were increases in 

"labour costs and works" and that thi;;rc ore "bills, vouchers and docUlllOnts 

rclDting to increases in labour and materials as well as contractor wage sheets. 

labour records, suppliers and sub-contractors invoices and quotations." The 

defend11Dt thei::·ciD provided dotailod informations of dates, categories of 

workers and qua~titics that could only have been extracted from documents then 

in its possession. 

It seems to this Court that these are documents from which tho 

defendant would have justified his claim for additional paymen' under the 

said agroeUlc:!nts for sale and from which the said quantity surveyors would 

have ob~ain~d the information for th~ issue of the said certificates. 
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7. 

Th".!s:· &i:!id documents ar~ in ~he legal possession of the defendant. 

Whether they were given by the contractbr to the qWlntity surveyors or directly 

by the defendant, itself, they arc document showing the increased costs which 

the defendant would be liable to bear, and as a consequence, cl.aim from the 

plaintiff. ThGy remain the property of the dcfcndllllt. 

This court bas. given consideration to section 290 (5) of the said Code. 

It provides: 

"(S) The Court or Judge, mlly, on the applicc:.cion 
of any party to a course or matter at any time, 
Cllld whether on df f idavit of documents bas or 
has not alrcuidy been ordered or mado, ma~ au 
order requiring Cllly other party to stat~ by 
affidavit whcth~r nny particular document or 
documents or any cl.£lSs or cL:isses of docUments 
specified or indicated in the application is or 
arc, of has or have at nny ti.mo been• !n his 
possession, custody or powct, at wliat ti.inc he 
parted with the s~ ond whnt bas becoma 
thereof •••• " 

In viaw of the findings of tha Court it is unnc~essa~ tc order the 

defendant to file an affidavit envisag~d by the subsection (5), as contended 

for by counsel for the defendant. 

For the above r<Uisons, the court granted to the plnintiff the order 

sought, with ·costs; leave to appeal WQS grnnted. 
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