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MERVIS PEARL CROSWELL ) DEFENDANTS/RESPONDENTS

Carl Rattray Q.C., & Norman Wright for Appellant

Dennis Morrison for Respondents

October 22, 23, 24 § December 13, 1984

ROWE J.A. =

On October 24 last, we allowed the appeal, set aside
the judgﬁent in the court below and ordered specific performance of
the codtract the subject matter of the action. At that time we
promised to put our reasons in writing and we now honour the pronise.

The respondents as joint owners of premises No. 39
014 Hope Road, Kingston 5, by a written agreement contracted to sell
to the appellant the said premises for the sum of $75,000.00. This
agreement provided, intet alia,‘that:

(a) the purchase money was payable. by a
deposit of $7,500 on the signing of
the agreement and the balance on

completion;

(b) the purchaser should be given vacant
possession on completion; and

(¢) completion to be on or before June 30,
1981

Two Special Conditions were included 1n the agreement

and because of thelr importance, they are set out fully:
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"(1) The Purchaser hereby acknowledges
that he is aware that the property
is occupied by Mr. Abraham Cushnie
and it is hereby understood and
agreed between the parties hereto
that in the event that the property
is not vacant by the date set for
completion of the sale, then the
vendors shall be entitled to rescind
this contyvact and refund to the
Purchaser the deposit paid herein
without interest.

(2) Time is to be deemed to be of the essence
of the contract.”

Prior to the signing of the contract for sale sometime in

mid- February 1981, instructions had been given by the vendors on

| January 28, 1981 to their attorney-at-law, Mrs. Fernandes of the legal

firm of Myers, Fletcher & Gordon, Manten § Hart, to take proceedings
to recover possession of 39 Old Hope Road from Mr. Cushnie who the
vendors knew to be a difficult tenmant. When therefore the vendors
agreed to a completion date of June 30, 1981 and to give to the
Purchaser vacant possession, they had inr contemplation that there
would be no problem in achieving this target. Although

Mrs. Pernandes had the carriage of sale under the contract, it was

' one Mr. Howard Fraser, then a member of the same legal firm who was

entrusted with responsibility to take legal action to eject the
tenant Mr. Cushnie.

In late March 1981 Mrs. Morecroft acting on behalf of
all the respondents offered to convey the property to the appellant
with the sitting tenant. The appellant after some consideration

including consultation with his attorneys refused that offer. Both

- Mr, Wright, the attorney for the appellant, and Mrs. Morecroft were

in touch with Mr., Fraser endeavouring to find out what progress was
being made in the ejectment proceedings. Mr. Fraser's answers tc
tMr., Wright do not appear to have been frank. Mrs. Morecroft said

she was constantly in touch with him and when asked “what was your




state of mind as a result of those conversations concerning the
business that Mr. Fraser was doing?" She answered: "I was
wondering why he was taking so long. However, I continued to
telephone.”

Suit C.L.B. 010/81 was filed in the Supreme Court
on June 24, 1981 seeking to recover from Cushnie possession of 39
0l1d Hope Road. This action was discontinued. On July 13, 1981
Plaint No. 362/81 was filed in the Resident Magistrates Court,
Half-Way-Tree seeking a similar remedy. The Plaint was returnable
for July 23 énd by consent an Order for possession was made on July
31, 1981 to be effective on September 30, 1981. From the filing of
the Plaint to the making of the Order of Possession was a mere 12
days.

June 30 arrived and no step was taken to effect
completion. No Transfer had been sent to the appellant's attorney
for his client's signature. Then on July 13, Mr. Wright wrote to
Mrs. Fernandes stating, inter alia that the appellant was unwilling
to have the contract rescinded and asked that the date for
completion be extended for a period of three months ““so that the
vendors may fulfil their obligation to use their best efforts to
obtain an order for possession.' There was no evidence as to how this
letter of July 13 was transmitted to Mrs. Fernandes although there
was evidence that earlier pieces of correspondence from Mr. Wright
hzd been had-delivered on the same day of issue. Mrs. Fernandes
wrote to Mr. ¥right on July 17 and this lette¥9&gg received by him on
July 20 stated:

""Re: Sale of 39 0ld Hope Road, Saint

Andrew Hermine Vaz et al to
A. Holness '

"On instructions of our clients and in accordance
with special condition No. 1 of the Agreement for
Sale between Hermine Violet Vaz, Naomi Rosalind
Morecroft, Mervis Pearl Croswell and Ainsworth
Holness, we hereby notify you that our clients
rescind the Agreement for Sale, and we accordingly
enclose herein our cheque in the amount of $7,500.00
being the deposit pzid by Mr. Holness.'
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The instructions to which Mrs. Fernandes referred

were contained in a letter dated June 30 and signed by Mrs. Morecroft.

On June 30 Mrs. Morecroft attended at the office of Mrs. Fernandes,
waited for some time as the Attorney was out of office, then left,
consulted with the other respondents and as a result of the
consultation wrote a letter dated June 30 and hand.delivered it on
the same day to Mrs. Fernandes' Secretary. That letter read:

'iRe: Hermine Vaz et al and sale of
39 01d Hope Road

This is to advise that as the above sale contract
with Mr. Ainsworth Holness expired 30th June, 1981
and under the terms of that agreement, we have
been unable to deliver the premises as vacant
possession, we hereby confirm that said sale agree-
ment is now null and void. Also we wish to advise
that you return to the purchaser, Mr. Holness, his
deposit less expenses as agreed."

Mr. Wright’s reaction to the letter of rescission was to

enter a Caveat against the Title on July 26, 1981, to reject the

purported rescission by letter of July 29, 1981 and in that letter to

offer to accept the property "in its present condition i.e. subject

to the tenant.” The letter of August 10, 1981 was the prelude to the

action because in that letter Mrs. Fernandes wrote to Mr. Wright
advising that the respondents would not be proceeding with the sale
of the premises. At thé trial Mrs. Morecroft said that if the
appellant had offered to take the premises with the sitting tenant
on June 29 she would have sold him but she would definitely not have
done so on July 1, as she woulg have saidrs
"I am sticking to my contract.”

Precisely what did her contract entitle her to do?
Mr. Rattray submitted on appeal as he had done unsuccessfully in the
Court below, that when there is a condition in the nature of Special
Condition I, which gives to a vendor the right to rescind, that
right must be exercised reasonably and not arbitrarily or
capriciously. He.said that he had found no precedent for Special

Condition I but would not consider it dis-similar to conditions in
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Sale of Land Contracts which contain conditions stipulating for
requisitions. These conditions, he said, ex facie, appear to
give a complete and exhaustive right to the vendor to rescind if
(j\ requisitions are made by a purchaser and the vendor is unwilling
i or unable to meet those requisitions, yet the courts have decided
that a vendor who seeks to terminate the contract must show that
the right to terminate was exercised reasonably.
| We were referred to the Second Edition of Voumard on
the Sale of Land at page 236. Under the topic Rescission the
learned author examines the right usually given in the conditions
of the Sale to the vendor to rescind the contract in the event of the
(w) purchaser making or insisting upon a requisition which the vendor is
unable or unwilling to comply with, and then he says:

"If the objection or requisition in
question is covered by the words
used, the second question arises,-
will the court, in the circumstances
of the particular case, permit the
vendor to make use of the condition?"
And he answered the question at page
241 thus:

“In dealing with the rights of a
vendor under a rescission clause, the
o Court will always scan most carefully
(¥/’ the conduct of the parties to the
contract and the purpose for which the
condition was inserted in the contract
in order to determine whether in the
circumstances of the particular case
the vendor should be entitled to take
advantage of it."

Stonham, Vendor and Purchaser at page 529, contains a passage to
similar effect viz:

"1044. Notwithstanding that the
stipulation is on its face quite
unqualified, the Courts have added
glosses to the clause and the vendor,
in exercising his right under the clause,
must act reasonably, and there must be
no failure of duty on his part."”

N
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Mr. Rattray relied on the importait and often quoted

dictum of Isaacs J. in Gardiner v. Orchard (1910) 10 C.L.R. (Australis)

722 at 737 when he said:

“"The other question is, has the vendor
validly rescinded? ,......... A

rescission ciause is of a very special
nature and for a very special purpose

and must alwrys be construed accordingly.
ceesnsesesoss The observations of Sir John
Romilly M.R. in Greaves v. Wilson '

(25 Beav. 290 at 293, 294) go t. the heart
of the matter. They are fundamental and

lay down the principles which govern the
construction of such a clause, Speaking

of a vendor who has inserted a condition

for rescission, the 1iearned Master of the
Kolls says:
""He is bound to perform the dutiass of a
vendor as fully as he is able to do,

subject to this exception, that it shall be
reasonable, for it is always a guestion

of the reasonazbleness of the thing required,
for although it may be in his power to do it,
it may involve him ;1 53 =g oorovne gnd
trouble as to make it uunveazsonable that he
should be called upon to do 1L, ...ceeesesss
Page v. Adams establish this:

That a vendor cannot make use of a condition
to rescind a contract, for the purpose of
getting rid of the duty which attaches to
him, upon the rest of the contract, of making
out the title.”

Isaacs J., added his own summary of the law to be:

"In considering whoio+ such a clause justifies
a vendor in any given case¢ in czncelling his
contract, the Court must bear in mind three
things:

First, the purpose of every such condition,
which is a matter of law, and is stated in
the passage quoted from Greaves v. Wilson;
next, the necessity for bona tides on the
part of the vendor in using his power for
that purpose; this is a questiuvn of fact,

and is admitted here. The third essential is
that the cancellation must be reasonable,
Reasonableness 1is a questiocn of fact,
dependent on the whole of the circumstances,
though one of those circumstances consists
always of the wording of the contract itself.
It is manifest, therefore, that in order to
determine how far the rescission clause
operates in the present case, the rest of the
contract must be looked at and considered."
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A statement to the same effect is to be found in the

Third Edition of Halsbury's Laws of England, Vol. 34 at para. 4173

92
viz:

"Exercise of right of rescission. The
vendor must exercise the right of
rescission reasonably and in good faith
and not arbitrarily or capriciously."

0f the many cases in English Law which turn upon the meaning to be
attributed to a rescission clause in a contract for the sale of
land, Mr. Rattray contented himself with a reference to only onc

Quinion v, Horne (1906) 1 Ch. 596, ot page 603 Farwoell J, said:

“"Now it is said that a vendor is not

to act capriciously. I rather prefer
the word ‘arbitrarily' which Mr. Upjohn
suggested, and which I take to mean
'without any reasonable cause.' ™

Counsel for the appellant conceded that there is an
important distinction between a conveyancing system such as exists

in England and Australia where standard conditions form part of

the conveyancing procedure and the form of agreement for sale

adopted in the instant case where Special Condition I was
negotiated between the parties and agreed upon. Mr. Rattray never-
theless submitted that the principles enunciated in the cases

exemplified by Gardiner v, Orchard supra, are applicable to cases

where a power of rescission is given to a vendor in terms which on
the face of it appears unqualified, but equity, he said, will not
allow a vendor to exercise the condition in an unqualified way and
equity has therefore superimposed certain principles which must
govern the exercise of the power.

If as Mrs. Morecroft thought, the contract became null
and void on June 30, 1981 because on that date the premises were
still tenanted, or if as the learned trial judge found that this
being a contract arrived at after negotiation at arm's length, it
was not a matter for the intervention of equity, would there have
been any obligation at all upon the respondents to take any steps
to recover possession from the tenant? Put another way, even if

there had been an order for possession and Mr. Cushnie was
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required to vacate the premises on July 2, 1931, if Special Conditien 1

gave an unqualified right to the respondents to terminate the
contract according to the terms of the Special Condition; then they
could do so on the morning of July 1, and the fact that within a
few hours the pléce would be vacant would be of no relevance.

The contract has to be interpreted as a whole., A
responsibility rested upon fhe respondents to act in a timely
manner to evict the tenant. They had agreed to give vacant
possession by a certain date and it was never suggested that this
stipulation could be otherwise than for the benefit and protection
of the purchaser. The respondents had made time of the essence
which is an -7 ~~tvicn that they appreciated that if they were
to meet their obligations under the contract, there was no roocw
for sitting back supinely while time was running out. This was
not the case of a person who was making a nuisancé of himself by
making requisitions which he could well do without; the appellant
could not and indeed was not required to be active in the process
of evicting the refractory tenant,

I am clearly of the view that in order to give any
sensible meaning to Special Condition I in the context of the
contract for sale in the instant case, the respondents were
required to act in a reasonable manner in the exercise of the
nower cf vescission. I would adopt the reasoning of Isaacs J.,

in Gardiner v. Orchard supra as apposite to this case. The mind-set

of Mrs. Morecroft, that her contract was her contract, and that come
June 30 she could tear up the scraps of paper and throw them to the
winds, does not accord with the requirements of the law.

The respondents knew that the first positive act of their
attorneys to take legal action against the tenant to secure vacant
possession was not made until June 24. They cught to have consulted

their attorneys to enquire as to the estimate of time that this
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process was likely to last. They ought certainly to have sought
legal advice as to the reasonableness of the proposal of the
appellant to have the time for completion extended by three

months. There was never a reply from their attorneys to this
appellant’s letter of July 13 containing the proposal and when the
appellant wrote a letter on July 29 that he would accept the premises
with the sitting tenant, the only reply he received was that the
respondents would not be proceeding with the sale.

The facts indicate that the respondents acted
precipitiously in instructing their attorneys on June 30 that the
contract was null and void and that the appellant's deposit should
be returned. It is the respondents who had failed in their duty
to effect vacant possession and to have claimed that '"‘we have bheen
unable to deliver the premises as vacant possession’” was to say we
can take a benefit from our inertia and from that of our attornays.

The question as to whether the attorneys for the
respondents were their agents was canvassed. Mr. Rattray submitted
that where as in the instant case, a contracting party has an
obligation to evict a tenant so as to give vacant possession by a
certain time, if that ccntracting party employs attorneys-at law
to act on his behalf in that regard, and there is negligence on the
part of the attorneys, that negligence ought to be attributable to
the contracting party who has the obligation. Having regard to the
decision to which I have come, viz, that the action of the
respondents in the purported exercise of the power of rescission
was unreasonably exercised and consequently of no effect, it is
unnecessary to decide this second question. However, the remarks

of Lord Evershed M.R. in Baines v. Tweedle (1959) 1 Ch. 679 a 06&9:

are of interest and I reproduce them hereunder:
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PAssuminaly Thal Lhke veondor was zssurved by

his .own solicitoy who was actlng for

hin in the sale. that 212 vwould be well,

is that unecessarily sufficisut for the

purpose of the condition? To put the

matter in its strongest form, supposing

that solicitor, though giviang that

assuraiice, was himself gressly reckless

or fﬂlfhougn it is not of course the case

here) quite dishonsst snd the solicitor

kad not taken any - teps at all about it

or knew periectly well that the building

society wOald not join, what then is the
position? If the matter weve cue in which

the general law of principal and agent was

in all respects zpplicable, there would
obvicusiy be a very stroag case for saying

that the vendor cou1a not shelter behind

his solicitor and that, if his solicitor

is reckless then he as his sclicitor's

principal must be regarded as reckless also;
seeesesnes 85 I hire said, the argument is

a strong one for the view that the principal

in this matter must be liable for any

relevant defects in the acts of an agent in

the performance of his duty. But the

questicn here is whether this is a case where
the general principles of agency must be applied.
As I have said, we are here concevned with
condition which, on the fzce of it and

according to its language, is cuite unqualified.
Giver the facts, then the vendor may rescind the
contract;*na”qualifivatiOﬂ whatever is expressed
in the conditionr. But the Courts hawing put the
gualification upon the L)ﬂdlilﬁl which I have
itlustrated by my refersnce to In re: Jackson and
Haden's Contract the truz question, therefore 1s;
Rhow far does that queiificdtior ge? If in truth
it be established that the vendor goes o a
ﬁcmpetentscdilci?or a professional man and an
officer of ¢he Couvt, asks his advice, ‘and on
getiting the advige fhat he honestlv and -
reasonably’believe? that all is. WGII ‘has he,
the vendnr, sufiicientiy cleared his conscience,
so to bhe&lg thet q can then inveke ;1€ he
w1<hes;' i nauo TS vudcr“,bn cnxd;tlon.”

The uearnnﬁ Mactﬂr mf the no”lf ett the questlon
unanswered whether bhe attorney was th agent of the cllent although

on the facts of fhat case de held tha* fh@ Veﬁnor was gu:lty of the

i

shortcoming whlch couid be laue 1@u *eaxae snwssc I too w111 ieave

ik

the guestion open but Jn pa%Slng Mlll' ﬂie thaf on the most

favourable 1nterpr t nf *hb cunuuct Qf the rhspﬂndents, thny

LR
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could not be said to have been acting on the advice of their
attorneys as to the progress of the recovery of possession
proceedings or as to the interpretation df Special Condition I

of the contract or as to whether or not they were free to terminate
the contract in the summary manner in which they did. In all these

areas the respondents were their own counsellors.

ROSS J.A.

I agree.

CAMPBELL J.A. (AG.)

I agree.




