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ZACCA! Po LA : ; ‘ | i
. I have had an opportunity of teading the judgment of
Carey, J A. I agree with his reasoning and conclusions that the

appeal should bé allowed and the ordor of the Tribunal restored. The

appellant is to have thecxmts of the appéal and of the héaring in the

Court below,

CAREY, J A.:

The appeal is taken aga1nst a decision of the Full Court
(Smith, C J., and Wolfo J., Downon J dissenting) which quaghod an
award of the Industrial DiSputes Tribunal dated 28th ﬁorch 1983,

" That award was in the following terms:

"i) that Pats Grant Velma Henry, Gertilyn = _—

Morgan, Metdell Morgan, Clement Robinson,
Pansy Waugh, Ivanhoe Whyte, Cecil Andersen,
- Ronald Carty, Bsmin Willox, Daphney Salmon
and Gloria Scott were dismissed by the
“Hotei and theit dismisSals were justifiable,
- 11) “‘that Coilééh L&ttibeaudiere abandoned her job;

| iiij' that the s&fvices of Deloros Reid have not
" been terminated" -

It is plain from tho judgments of tho majority in the court below
that paragraphs (i) and (i) only‘of the award wore'quashed, not-
withstanding the explicit terms of the formal order filed in the
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record. I pause to; mentlon thls to set the reCOrd rlghtt

The award wad based on. certaln flndings whlch the
Tribunal properly and courageously S&f out. in 1ts 'awardp and which
it will be necessary to- recltc, as, although the Full Court found
some not supportable in law I am of on1n10n that ‘in the f1na1
<;“\ analysis the Tribunal was right in its award and the Full'Court

erred when it quashed that award.

the Industrial Disputes Tribunal:

"a)

d)

€)

£)

g)

that during the evening of 5th June,
1982, a plastic bag containing rice

was seen in the handbag of Delores
Reid, then an employee of, and Union
Chief delegate at the Hotel. Thereupon
Mrs. H. Stoeckert, the Manager of the
Hotel who made the discovery, suspended
Miss Reid forthwith;

that the suspension, notified by way of
a letter to Miss Reld dated 5th June,
1982, was until the 15th June, 1982,
when the matter would have been “taken
up with the Union'. The Unicn through
a negotiating officer, Mr. Elwin Foot,
concurred with this arrangement;

that Miss Reid returned to the Hotel on
the morning of 15th June, 1982, and had
a conversation with the said

Mrs. Stoeckert at or about 8§:00 A.M,.
Miss Reid did neot take up duties;

that following that conversation there
was a stoppage of work by Patsy Grant,

These then were the findings of

Velma Henry, Gertilyn Morgan, Merdell | -

Morgan, Clement Robinson, Pansy Waugh,
Ivanhoe Whyte, Cecil Andorson and
Ronald Carty and these perscns did not
thereafter resume their dut:es during

- that day:

that Esmin Willox, Daphney Salmon and

Gloria Scott arrived in the Hotel premises

at or after 9:00 A.M. on the 15th June,

1982, but did not take up their normal

duties nor perform any duties at their

- work smatlons ‘during that day;

that the work stbppage and the failure

to take up duties (see (d) and (e) above)

which occurred because the Manager did

not deal with Miss Reid's case immediately
on the morning of 15th June, 1982, without
the Unior Officer being —resent, were not

for a sustainable cause;
that the Union had advised Miss Reid on

15th June, 1982, that the workers who had
ceased working on that day should go back

to work:




Hh)

that on the 16th June, 1982, a number of the
persons named 2t (c), (d) and (e) above took
industrial action on the instruction and
direction of the Union;

i) that letters dated 17th June, 1982, and addressed

3)

k)

1)

m)

to each of the persons at (c), (d) and (e) above
were not delivered to the addressees, but the
contents of the letter were communicated to all
of them. Copies of the leitters were sent to the
Union;

that the Ministry of Labour was notified of a
dispute between the Hoteéel and the Union arising
out of the suspension of Miss Reid and held
conciliation meetings with the parties on the 24th
and 28th June, 1982;

that the sole issue raised by the Union during
these conciliation meetings, was the suspension and
dismissal of Miss Reid and no allegation cf
dismissal by the Hotcl of the other workers was
then made;

that Colleen Lattibeaudietre who was on vacation
leave on the 15th June, 1882, the day of the work
dtoppage was expected to resume duties on or
dbout the 23rd June, 1982, but has nect so far
done so;

that the individuals named at (d) and (e) above
were notified oralliy by the said Mrs. Stoeckert to
the effect that if they did not return to work or
start working (as the case may be) on 15th June,
1982, they would be regarded as having abandoned
their jobs;

that the letters dated 17th June, 1%82 and
addressed to the individuals named at (d) and (e)
above state, inter alia -

"We confirm what we verbally told you on the
fifteen of June that if you did not return

to your work by 2:00 A.M. (later extended to
11:00 A.M.), you would be considered as

having abandoned your job. You did not return
to work as requested, and accordingly, you
have abandoned your job and your employment
with Hotel Four Seasons ceased at 11:00 A.M.
on the Fifteen of June, 1982.°7

'We confirm what we verbally told you on the
Fifteen of June when you came on your shift
for 9:30 A.M, that if you did not start your
work by 1:06 P.M. you would be considered as
having abandoned your job. Since you did not
report by 1:00 P.M. you are considered to have
abandoned your job and your employment with
Hotel Four Seasons ceased'

and were intended to convey the fact that the Hotel
regarded the named individuals as having ceased to
be hotel employees. These letters amnd their
contents are accordingly deemed to constitute
notice of dismissal even though there is no
specific reference to dismissal therein;
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5) that the decemed dismissals were effective
on 15th June, 1982, which the Hotel appeared
to have been entitled to effect (sce case of
Simmond v. Hoover Ltd., 1AER (1§77) at page
78 quoted vbelow) -

"We arve satisfied that at common law an
employer is entitled to dismiss summarily
an employee who refuses to do amy of the
work which he has engaged to do';

D) that the Hotel has not 1lifted the suspension
imposed on Delores Reid. The letter to her
dated 17th Jume, 1982 - at which date
industrial action sanctioned by ti:e Union on
the 16th June, 1982, was in progress - seeks
to the holding of 2 joint meeting with her,
the Urnion's representative and the Houtel;

q) that the testimony of Cclleen Lattibeaudiere
shows that there was a settled, confirmed and
continued intention on her part, by taking
part in the strike sancticned by the Union,
not to do any of the work which she had been
employed to do. Her failure to return to
work at the expiration of her vacation leave
amounted to & repudiation of her employment.

I would begin by reminding myself that the proceedings
before the Full Court were pursued by the present respondent

under section 12 (4) (c) of the Labour Relations and Industrial

Disputes Act which recites:

"(4) An award in respect of any industrial dispute
referred to the Tribunal for settlement -

(c) shall be £final and conclusive and no

proceedings shall be brought in any Court

to impeach the validity thereof, except on

a point of law."
The procedure is not by way of appeal but by certicrari, for that
is the process invoked to bring up before the Supreme Court orders
0f inferior tribunals so that they may be guashed. Questions of
fact are thus for the Tribunal, and the Full Court is con-
strained to accept those findings of fact unless there is no basis
for them. It is right then to emphasize the limited functions
of the Full Court and to observe parenthetically that the Full
Court exercises a supervisory jurisdiction and is bereft of any
sppellate role when it hears certicrari proceedings from the
Industrial Disputes Tribunal. It is with this caveat in mind

that I propose to approach a coasideration of the proceedings bafors|

the court below.
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no one. at the level of the Tribunal proceedings appeared to have
entertained the siightest misapprehension whatsoever that this |
was not the footing on which the matter stood. At the end of &e
hearing and submissions, the position had not become altered in
any ways; both parties remaincd “ad idem™ in saying that the workers
were dismissed. That question would hardly be z live issue before
the Tribunal which in those circumstances, would be obliged to
cons&der the justification for that dismissal and the question of
reinstatement. Ex facie, the Tribunal by its award carried out

its function consistently with its terms of reference.

Mr. George argued as one of his grounds of appeal before

us, that there was ample evidence before the Industrial Disputes

Tribunal upon which the Tribunal could have come to its determinaticﬂ
that the workers involved had been justifiably dismissed.

It is right to point out that the learned Chief Justice was
plainly of the view, which he expressed and I have quoted above, th&?
the circumstances which would warrant a cause for dismissal, clearlyf
existed. No one has sought to conténd that he was not eminently
right in that opinion. At thid$ juncture, desvite the concession
of learned counsel for the respondent, it would be helpful if the
circumstances surrounding the issue of dismissal were examined.

On the 1%5th June, whcn the workers came on duty, they
demanded to know from the manager the position regarding their
colieague, Miss Reid, who was under suspension. They were advised
that nothing could be done without the union representative.
Whereupon they delivered an ultimatum that the matter should be
resclved immediately. Since their demands were refused, they
retired to a convenient mango tree where they lounged about. It
was now the time for the manager to issue her ultimatum, viz.,
that the workers should return to their jobs by 9:30 a.m. otherwisc
they would be regarded as having abandoned their jobs. The dend-
line came and passed but the workers remained immobile. Again the
manager repeated her request that they return to their duties.

When they declined toc do as they were bid, she told them -

“they had abandcned their jous.”




Indeed the imanager doggedly returned with the same requsst
subsequently and again the reguest was discbeyed. The manager

explained their reaction in this way:

g,

A.

Q.

On the 16th June, it was clear that the workers were no
longer employed by the appellant. The following colloquy during tho|
cross-examination of the manager of the appellant company,

Mrs. Stocckert, speaks for itself:

HQ.

The understznding of the workers themselves that they had
Heen dismissed is made manifest in the foliowing question put by

Mr. Perry to Mrs. Stockert:

WQ .

What was their attitude to all your
requests?

totally. It was like ...

What was the attitude with regard to
resuming work?

There was no way, like their minds were
settled apparently, that they had no
intention te come back to work and they
had no willingness tc do their part which
they agreed to do, the cooking and all |
these things and everybody, their actions

were totally irresponsible and ...V |

|

|
It was just totally --- They ignored ne r

»

|
t

And on the day of the 16th, did you
have any conversation with any of
the workers? Did you talk to any of
the workers on the 16th?

Yes, on the morning of the 1é&th.

What was the nature of that conversation?
That they had abandoned their jobs.
Anything else?

I don't know. We might have said sone
other conversation but the naturc of

the conversation was that they

abandoned their jobs, that they were
not workinz anymore there."”

[Emphasis mine.]

What we want to find out, Mr. Chairman,

is what point in time, she positively
claimed shie would have taken them back

and then onze we establish this, we are
going to ask why she would not take them
back at other times because that must be
fundamental to abandonment as she claimed.
It is our countention that they were
dismissed, They would not be taken back
at any point in time on the 15th. From
the ezrliest conversaticn with the workers,

s

they were dismissed from that point in time?”
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Then there were the letters confirming that the workers/no lon:e

cmployees of the Company. A sample of the relevant paragraph {rom
the letter will suffice:

"We confirm what we verbally told you on the
fifteen of June that if you did not return

to work by ..... you would be considered as
having abandoned your job. You did not return
to work as regquested, and accordingly you have
abandonad your job and your employment with
Hotel Four Seasons c¢eased at ..., on the
fifteen of June 1982.°

The effect of the evidence rchearsed above, I would suggest, is tiati
the employer had told the employses that if they 4id not return o
thelir respective tasks wanich they had refused to carry out, by =
stipulated time, they would no longer be censidered employees of thﬁﬁ
employer. When the time stipulated had passed it,is difficult to
conczive what was the workers' status, other than ex-employees.
They had been dismisscd and they had been dismissed for cause: they
had refused to fulfill their contractual obligations despite
requests to do so.

It would, I think, be convenient at this stage to exprass
my views on the use of the term ‘abandon™ in the context cof this
appeal. This term has featured fairly frequently in the proceudingsE
not only before the Tribunal but in the judgments of their
Lordships in the court below. More generally in the area of
industrial relations, it has become of topical interest.

In so far as the facts of the present case are concerncd,
the manager of the appellant company, told the workers that if they

then
did not return to work,/they had abandoned their jobs. By abandon,

she explained, they lose their jobs. '"When you abandon your job vou

lose¢ your job."” It is zs well to see how she applied her

definition to th% %grkers whom she told that they had '"abandoned®
12

their jobs. She/explained to Mr. Perry that on the day she ha<d

given the deadline she was prepared to await the whole day for a

A

positive answer'" from the workers with respect to her request to
return to work. And she was asked the following question:

"Q. How about 8 o'clock on the morning of
the 16th, if they had claimed they
wanted to return to work, would you
have allowed them?



A, No.'™
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: that the term “z2bandon’™ is not a term of art, and more
importantly, is defined by the user thereof, I must with respect
differ from the views expressed by the learned Chief Justice |

that ""to 'abandon' their jobs the sense stated in the

e
=]

"Company's letters and in the Tribunal's findings means to give up

“or surrender the job....™

In resorting to the dictionary meaning of “abandonment’ in
the face of the user's explicit Qefinition and in the face of the
respondent's stated understanding, the learned Chief Justice, in
my respectful judgment, fell into error, Wolfe, J., who also
found that the workers had not been dismissed, founded his
conclusion on his mistaken view that "none of the parties before the
Tribunal "contended that the workers had been dismissed, certainly
not the company.'" In the course of his judgment he had referrazd
to submissions ¢f Mr. Ashenheim who represented the company before
the Tribunal and pointed out correctly the alternative submission,

viz., "1f contrary to the foregoing, any of the persons named in %«

"Terms of Reference were dismissed, either expressly or constructivel

by Hotel Four Seasons, such: dismissals were justified.”™ [Ses 1.
522 of the Record.] On that erroneous basis, he found the comnany
had not dismissed the workers and he did not regard the letter: =s
confirmatory of prior dismissals. He found that the “company i4
nmot accept what they contended was a repudiation of the contract
"by the workers refusing to work.” As I propose hereafter to deal
with the term "abandon a job" more generally, it is sufficient to
say that the basic premise of Welfe J., being a fallacy, his
conclusion must necéssarily be illogical and incorrect.

The full effect of all this is that there was ample
evidence that the workers had been dismissed by the appellant, and
had been dismissed for a just cause: the workers had refused to
carry out orders tc return to carry out their duties in breach
of contract.

I can now tern to consider the phrase *a2bandon a job.~

Tt is mot a term of art but is oftenm used to sxpress elliptically
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that an employee¢ has withdrawn his services or has refused to cavry
out his contractual duties and accordingly dismissed himself. =~
great many people would doubtlessly assert that the contract of
empleyment is thus terminated. Indeed there is a current of
judicial thought that this ought to be the position in law.

Illustrative of this approach is the view of Shaw L.J. in

3

Gunton v. London Borough  ©of Richmend uron Thames (1980) 3 All

o ?
PR A

577 at p. 582 where he shrewdly observed:

?t

... but I cannot see how the undertaking to
employ on the one hand, and the undertaking

to serve on the other, can strvive an out-

and-out dismissal by the employer or a complete

withdrawal c¢f his service by the employee ....

Therefore, as it seems to me there can be no

logical justification for the proposition that

a contract of service survives a total

repudiation by one side or the other.”
In the field of industrial relations it may be that common law
principles may have to be abrogated and a more practical and
realistic regime introduced. But until that time, it remains,
in my view, a well established principle in the lzw of contract
that the wrongful repudiaticn of a contract does not put an end
to the contract. The innocent party has an option whether he
will treat the contract as at an end and claim damages, ors on the
other hand, whether he will treat the contract as still subsisting
and demand performance in accordance with the terms of the contract.
If there is repudiatory conduct on the side of one party to a

contract, then that contract is not at an end until the

repucdiation has been accepted. Heyman v. Darwins Ltd. [1942]

1 A1l E.R. 337 atp.341. There can be nc unilateral termination of
a contract. The abandonment of the job has no significance
except as repudiatory conduct entitling the employer to accept the
repudiation, either by dismissing the employee or by some other
act manifesting his acceptance of the repudiation.

The repudiatory conduct must be such, if it is to be
capable of acceptance and so ‘erminate the contract, as to
demonstrate this ihtention of refusing to carry out that party's=
side of the bargain or refusing to perform. The conduct must 3o to|

e

the root of the contract: the raison d'etre of the contract must

2

be destroyed. In Freeth § Ancr. v. Burr & bnor. [1874-80] Al?
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(Rep.)

751 Lord Coleridge, £.J., used the word "zbandonment® to

describe the situation here suggested and at p. 753, he stated the

principle in

HIn

these words -

cases of this kind, where the oquestion is

whether one party to a contract is set free
from performance of it by the cause of action
cof the other, the real point tc he lcoked at

is
act

under all the circumstances, the
or conduct of the party which is relied

on as setting the other party free does or
does not amount to an abandonment, or
intention of abandonment, and aluogether to a
refusal to perform his ﬁart of the contract.”

~

The principle here stated was approved in lMersey Steel Co.
Egzlﬁi [1884] 9 App. Cas., 434 and applied by the House of Lor&s
in General Billposting Co. Ltd. v. Atkinson [1809] A.C. 118 at p.
122. Tae latter case, it should be notedg was one of master and
servant and therefore relevant to the circumstances of the pres:ant

appea

‘.'ZI

i. Lord Collins at p. 122 expressed himself thus:

think the true test applicable to the

facts ¢of this case is that which was laid

down by Lord :ulbrldgus C.J. in Frecth v.
Burr and aprroved in Mersey Steel Co. v.

Qay]or in the House of Lords, that the true
question is whether the acts and conduct of

the

party evince an intention no longer to

be bound by the contract."

I think Xeating, J., in Freeth v. Burr zlso made the matter

crystal clear when he observed at p. 754:

”It

is not the mere omission or even refusal

of enc party to do something which under the
contract he was bound tc do, which absolves

the

other party, but it must have been an

absolute refusal to perform his wart of the
contract.”

In the light of this principle it would scem that wherc

A%

employee walks off his job and refuses to carry out his appointead

e
CZ

€
[

1

1sks, then since

the contract,

he 1s absolutely refusing to perform his part

this is such conduct as sets the employer free

from his side of the bargain, viz., to continue to employ that

worker.,

when the contract has been terminated.

difficulty if the employer formally dismisses the employee, wkh

iR

What I suspect will entail some difficulty, is

writing or otherwise. If the employer replaces the worker

P
.‘:./

to recognize
Plainly, there can be no

oy by
% ;..,,..
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anotincr, abolishes the post; or advertises for another worker, or

)

s0 organises the job that the former duties are spread around,

T incline to think that .4t would be agreed that the contract of
zmployment has been terminated. At the same time, since it is
not always that the employer can advise the worker of his alterod
status, it may be that after the lapse of a reasonable time
acceptance could be inferred. 3But, of course, if the employer
announced to the employec's Union that he no longer considered th
employee on his establishment, that would demonsirate the
acceptance of the repudiatory conduct,

Where workers witndraw their services inm pursuance of an

RIS

industrial dispute, the gusstion arises whether they have abandcned |

their jobs so as to frec the employer from the performance of his
side of the contract. Workers who go on strike, whether for gond
o bad reasons, do not, it is accepted, desire or expect to lose

their jobs: they are not dismissing themselves. They wish to

secure, quite frequently, imoproved working conditions for them-
2 1 ¥ RN pa

selves. Inm R. v. Industrial 3isputes Tribunal, Ex parte Serv-ilel

of Jamaica Ltd. (unrepcrted 20th May, 1983) the Full Court of the

Supreme Court held that workers who withdrew their services in
furtherance of an industrial Jdispute cannot be said to have abandon
their jobs. If by that is meant that workers om strike cannct b
puilty of such repudiatory conduct as would permit the employer

to dismiss them or cotherwise accept their repudiatory conduct and
terminate the contract, then that conclusion is not supportable by

reasoning or authority.

There is no such coucept known as 2 “right to strike.” The|

judgment of Smith C.J. in this very appeal makes this abundantily
clear: it has not been challenged. I respectfully agree with it.
A worker is entitled, if he wishes, to withdraw his services and

that withdrawal cannct be punished by any criminal sanction, as

once it could be. That it is not an illegal act does not per se¢

vreclude it being in breach of contract. The motive for the worker

refusal to perform his part of the contract doess not make his

'ﬁ

conduct sny the less a breachk unless the contract permits it.

P4

" 4
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I put forward therefore 2o new heresy when I say this. The

question srose in Simmons v, Hoover Ltd. [1877]1 1 AlL E.R. 77

where Phillips, J., put the question in this way:

... when an employee refuses to do the
work, or any of it, which under his
contract of employment he has engagad to
do, is the employcr entitled to dismiss
him without netice? And, if so, does

it make any difference that the refusal
occurred during, and in the course of,

a strike in which the employee was
taking part?”

r

{

[

ne facts in the case illustrate the matter under review and
as follows:

"The appreilant, Mr. ¥. Simmons was engaged
by the respondents, Hoover Ltd. as a
prototype engineer in thelr craft services
department at Perivale on 1%th August,

1964. On 25th September, 1974 the

appellant suffered an industrial injury and
in consequence was absent from work for
medical reascns from that date until early
November. MMeanwhile, on 10th October, all
employees o the craft services department,
nunbering some 150 to 160 people, had come
out on strike and were still on strike when
the appellant became fit to return to work.
As 2z loyal uvnion member he was not prepared
to return to work whilst the strike
continued. Accordingly he notifisd the
respondents that e was fit to return to
work but he did not in fact do so because

of the continuing strike. On 27th December
the respondents sent notices of dismissal to
25 of the employees on strike, terminating
their contracts of employment from 3rd
January, 1975, One such notice was sent to
the appellant. In consequence the appellant
found alternative employment. The azpellant
applied tco an industrial tribunal for a
vedundancy payment. On 15th May 1875 the
tribunal dismissed his application and the
appellant appealed against that decision.”

The argument so far as is relevant for the purpose of

appeal were (1) that the respondents were nct entitled to dismiss

him summarily for taking part in the strike because (a)

participation in a strike 4did not have the effect of breaking

contract of employment but merely suspended it, or (b) if it ¢id

constitute a breach of contract it was not a breach of such 2
fundamental kind as would entitle an employer to dismiss an

emplovee without notice.

for the Tribunal, concurved with & view held by the Donovan

e
a0

In answering the question posed, Phillips, J., speakin’

13.

e
g

are

thi

o
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Commission on Trade Unions and Employer's Associaticn 1965 - 1962,
viz., that "at common law a contract cannot be terminated
unilaterally and that if an employee refuses to carry on working

under his contract of employment, his employer had the option eiths

£0 ignore the bredch of contract and to insist on performance of
it or alternatively to accept such a fundamental breach as a

repudiation of the contract and to treat himself as no longer bound

by it" and then he gave the opinion of the Appeal Tribunal in thosc
words:

“In our judgment this view was 1n accordance
with zeneral principle and supported by
avthority. In short, refusal to work

during a strike did not inpvolve ‘self-dismissal'
by the strikers, but left the parties to the
contract hoping that the strike would one day
be settled, and the contract be alive, unless
and until the employer exercised his right to
dismiss the emnloyeces.™

I

Although this case is a decision from an Employment Apreal Tribunal,
it is of persuasive value; its president is a Puisne Judge of a
Commonwealth jurisdiction, Its view certainly accords with' basic
common law princinles and I am unaware of any authority to the
wontraxry.
Smith, C.J., in the court below thought that the passage

from the judgment -

“"We are satisfied that at common law an

employer is entitled to dismiss summarily

an employee who refuses to do any of the

work which he has engaged to do ¥
was an accurate statement of the law. I did not understand

Wr. Rattray to be suggesting at any time that this principle was not

oG

well founded. His complaint was that proof of dismissal was essentizl
snd it was his contention that there was no clear evidence of
dismissal before the Tribunal.

As I understand the law, workers who go on strike, althcugh
they do not expect to lose their jobs, may nevertheless have thoir
jobs terminated because their withdrawal of service is repudiatory
conduct. They may therefore be dismissed or the employer may
stherwise terminate the contract by accepting their repudiatory

~onduct. It would be 2 grave misconception to hold that the Latour
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Relations and Industrial Disputes Act has altered the common law
principles of contract. The Act it may be observed, has conferred
on the Industrial Disputes lribunal the power to order reinstate-
ment of an employee where it flnds dlsmlssal unjustified. But
such a power has not beem oxtended to the courts which can only
coply well known principles of the common law. It is as well to
add that the occasions will not be many when an employer would wish
to dismiss his entire work force because they went on strlke. fe
may wish to retain exoerlenced and Sklllcd workers as to retrain
perhaps large numbers of workers would not only be costly and time
wasting, but would hardly be renarded as rrood industrial relations
The case of Colleen Lattibeaudiere hes, I confess, causad
me some concern. This worker did not resume work after her return
from leave but joined the rest of her colleagues in withdrawing
their services. She was therefore guilty of repudiatory conduct,
which if accepted by her employer, terminated her employment.
The Tribunal awarded that Colleen Lattibeaudicre abandoned her job. |
If by that, the Tribunal meant that she had dismissed herself, tken
that award would in point of law be erroneous. The finding at
(q) of the award, viz.,
"that the testimony of Colleen Lattibeaudiere
shows that there was a settled, confirmed and
continued intention on her part bty taking part
in a strike sanctioned by the Union, not to do
any work which she had been employed to do.
Her failure toc return to work at the expiration
of her vacation leave amounted to a repudiation
of her employment™ _
is a basis for saying that the worker was guilty of conduct which
entitled the employer to dismiss her. I am quite unable to find
any evidence where this was done. So far as the evidence goes,
she was never threatened with dismissal which she ignored. But
on the other hand, there is evidence from which it is fair to
infer that the employer accepted this repudiatory conduct as a
breach. At the least, when the Tribunal began its hearings, and
the worker had not returned to her job, albeit on strike, it was
at least clear that she had not and did not intend to carry out her |

|
contractual duties. The employer accepted this failure to retur:n
to carry out her duties as putting an end to the contract of

= Ll




service. There was a termination of the contract not by a summary

dismissal of the worker by the employer but a termination by

acceptance of the repudiation of the contract. Seeing then that theye

was evidence to support that result, the proper award should be
that the contract between the pafties had been terminated by
acceptance of the repudiation., The Tribunal had not gone all the
way to so state but had found correctly the repudiatory conduct.
In my judgment, the opinion of Downer, J., in the court
below is understandable when he said at p. 637 in relation to

this worker:

"In my opinion, Miss Lattibeaudiere treated

her contract as at an end. The question
whether in fact her participating in a strike
suspended or terminated her contract, must be
decided on the same principles as were
applicable to the other workers. She
terminated her, contract without proper notice,
an unlawful act by‘common law and statute and
no provisions in the Act or in the common law
precluded Four Seasons from accepting that
repudiation. The fact that the company went

to the tribunal, whose terms of reference was
to settle a dispute concerning the termination
of Lattibeaudiere'’s employment showed that both
parties recognised that there was a termination.
The question in issue was, was this justified in
law? The answer to that guestion 1s yes.
Despite that fact that the tribunzsl used the
werd 'abandoned', in matters such as tuis, one
must look at the substance not the form, the
content, not the label.™

In summary therefore, there was ample evidence that the warikd

except Colleen Lattibeaudiers had been dismissed and there was causs

for their dismissal. Specifically so far as Colleen Lattibeaudiere
was concerned, her conduct amounted to a repudiation which was
accepted by the appellants.

Before passing from this matter, there are two matters I
should like to mention, First, I found it difficult to accept
that in certiorari proceedings, a party should be allowed to argue
contrary to the position he had taken before the inferior
tribunal. Proceedings before the Full Court are conducted on tho
basic that there is an error on the face of the record and
accordingly the matters should be heard bearing in mind the limited
jurisdiction of that court to which I have already adverted. The

rospondents indeed, as did the appellants were at oune in accepting

S
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that the workers had been dismissed. But the respondents were
'petaltted to argue on the footing that they had not been dismisscd
:because employees have a right to strike. With respect, that
‘Jebate is a matter for appeal.
The second"matter relates to a finding of the Tribunal that
the strike Was not for a sustalnabl cause, in other words?’that
~ there was not an industrial dlspote within the meaning of thelLabour
Relatioﬁs,and Industrial Dispute Act, A11 members of the court |

;elow agree that the Trlbunal 1n that recard had erred Wlth

espect9 I cannot agree. The reason for the work stoppage when the

workers retired to the mango tree, was not the suspension or dismissal

of the Union representative, Miss Reid, but because the manager
rzfused to deal with her suspension when requested to do so by trc
P workers. The Labour Relations and Industrial Disputes Act in sec. 2

( ' ‘ e f

defines "1ndustr1a1 dlsputes, " For our purposes sec. 2‘(a)‘and (b)

?;ﬁgare relevant They pxov1de as iollows,

A alsputo between one or more employers ....
Lo And, one Or more workers .... where such
o dlspute relates wholly or partly to:-

'”?(g);tcrms and condltlons of employment BT

N ) nnagcment or management or termi-
: ~--nation or suspension of employment
cf one or more workers, oY

(d) ....."

A'rerSal‘by an employer to caftyloutitﬁe‘wisheS'of”his‘empioyees‘

which are not permissible, does not, in my judgment, come within any

of the categories setwootfin thesefpfOVisions.&’Ih myjﬁiew, the
fribdnai'was correct in its‘COnéIusioﬁ'ati(fﬁ of its'award; viz.;‘
faat ‘the stop age ‘was not for a snstalnable cause, HOwsoever‘that
muy be, the appellants dld not choose to challengt it and presumably
- ﬂrcented it as soundly based In thesc c1rcumstances, we must
aeriorce act upon that flnding as valld _ I dc not.thlnkghowever:

I have endeavoured to demonStrete.

m~

it atferts the ultlmate result a
~For my Dart thereforc [ would allow the appeal ‘set a51d;

the order of the court b310w and restore the award of the Tr1bunaa.




18. |
CAMPEELL J.A. |

By a reference dated July 21, 1982 the Honourable

#inister of Labour submitted tc the Industrial Disputes Tribunal

i

|
{the Tribunal) for its determination and settlement, a dispute i
between Hotel Four Seasons and certain workers formerly employed &
‘ . B ° E

by it over “their termination of employment." The workers were %

represented by the National Workers Union ( the Union ).

relevant findings and award:

1. Delores Reid a Union delegate was
suspended by Mrs. Stoeckert the
manageress of Four Seasons Hotel
by letter dated June 5, 1982. The
suspension was to be until June 15,
1982 when the matter would be taken
up with the Union. The Union
through a negotiating officer,

Mr. Elwin Foote concurred in this
arrangement.

s
b
|

The tribunal on Z8 March, 1983_made the undermenticned 1
l
i

2. On the morning of June 15, 1982 about
8 a.m. Miss Reid returned to the Hotel
and had a couversation with Mrs.
Stoeckert. Following on the
canversation, nine workers who had already
assumed duties stopped working and
three others did not assume duties,
though they clocked in for work at or
after 9. a.m. These 12 persons did 5
not thereafter resume duties or assume o
duties as the case may be for the rest ‘
of the day. ' '

3. The work stoppage was because the
manageress Mrs. Stoeckert did not deal
with Miss Reid's case immediately on
the morning of the said June 15, 1882,
withoyt the Union officer being present.
The conduct of the workers was not for a
sustainable cause.

4, The‘Union had advised Miss Reid on June
15, 1982 that the workers who had ceased
working should go back to their work.

5. The workers involved in the work
stoppage including those who had failed
to assume duties were notified orally
by Mrs. Stoeckert to the effect that if
they did not return to work or start
working (as the case may be) on 15 June, 7
they would be regarded as having abandoned - *
their jobs: . .
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On June 16, 1682 a number uf persons
including those involved in the
previous day's work stoppage took
industrizl action on the instruction
and direction of the Union.

Letters dated June 17, 1982 were
addressed to each of the persons
involved in the work stoppage. Though
these letters were not delivered to
the addressees the contents thereof
were communicated to them and copies
of the said letters were sent to the
nion.

These letters were intended to convey
the fact that the Hotel regarded the
named individuals as having ceased to
be hotel employees. Their contents
were accordingly deemed to constitute
notices of dismissal albeit no specific
mention of dismissal was contained in
the said letters.

The deemed dismissals were effective

on June 15, 1982 and the hotel

appeared to have been entitled to dismiss
the workers based on the principles
stated in Simmons v, Hoover Ltd (1977)

1 A1l E.R». 775 at page 781 quoted below
namcly:

"We were satisfied that at Common Law an
employer is entitled to digsmiss
summarily an employee who refuses to do
any of the work which he hes emgaged to
do.

Delores Reid still remairs suspended.

The letter to her dated fune 17, 1982 on
which date, the industrizl action
sanctioned by the Union on June 16, 1982,
was still in progress, sought the holding
of a joint meeting wit! her, the Union's
representative at the aotel.

Colleen Lattibeauderis's testimony showed
that there was a setiled, confirmed and_
continued intention on her part, by taking

part in the strike sanctioned by the Union,

not to do any of tht work which she had
been employed to dv. Her failure to
return to work at the expiration of her
vacation leave amsunted to a repudiation
of her employment.

Patsy Grant, Velma Henry, Ggrtilyn Morgan,
Merdell Morgar, Clement Robinson,

Pansy Waugh, !vanhoe Whyte, Cecil Anderson,
Ronald Carty, Esmin Willox, Daphney Salmon
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5.
The terms of reference which governed the Tribunal's
enquiry into the dispute were these:

“To determine ond settle the dispute between
Hotel Four Scasons on the ome hand, and certain
workers listed below, formerly employed by the
Company and represented by the Naticnal Workers
Union on the other hand, over their termination
of employment; Patsy Grant, Velma Eenry, Colleen
Lattibeaudiere, Gertilyn Morgan, Merdell Morgan,
Delores Reid, Clement Robinson, Glcriz Scott,
Esmin Willox, Pansy Waugh, Ivanhoe Whyte, Cecil
Anderson, Ronald Carty and Daphney Salmon.”

The Tribunal by its findings at (n) and (o) (supra), found that
the workers had been dismissed by the appellant effectively from
i5th June, 1982. The majority of the Full Court however found
explicitly that the appellant had not dismissed the workers.
The Chief Justice found that although -
W,... the [appellant] had the right to dismiss
summarily those workers who on 15th June committed
breaches of their contract by refusing either to
continue a to commence (as the case may be) doing
the work for which they were employed, if that
right was being exercised, it should in my opinion,
be unequivocally communicated to them preferably
in writing. As stezted earlier in this case the
Company expressly denied exercising this right and
there is no evidence to suppert a finding that they
did."
Ydfe, J., expressed himself thus:
"For the Tribunal to have found that the letters
of June 17, ‘constituted notice of dismissal even
though there was no specific reference therein,' was
completely to disregard the evidence. MNone of the
parties before the Tribunal contended that the workzrs
had been dismissed, certainly not the company. There
was no evidence to suggest dismissal.™
With respect, I cannot agrece with these conclusions. The
respondent, and this was candidly conceded before us by
Mr. Rattray, had contended before the Tribunal that the workers
had been dismissed by the appellants, that the dismissals were un-
justified and those persons dismissed should be reinstated. The
appellants for their part contended that none d the workers wevre
dismissed by the hotel but their employment was terminated by thelr
own act of default, altermatively, if they were dismissed by the
hotel whether expressly or by implication, then their dismissalsg
were justified. The briefs which the protagonists placed before

the Tribunal, we were advised, clearly set out this position, and
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and Gloria Scott were dismissed by the
hotel and their dismissals were
justifiable,

(ii) Colleen Lettibeauderie abandoned her job;

(iii) The services of Delores Reid have not
been terminated

The Union moved the Full Court of the Supreme Court fov
an oxder of certiorari to quash the award on the grounds that:

"1. The evidence before the tribunal failed
to disclose any or any sufficient
grounds upon which the tribunal could have
come to its determination.

2. The tribunal was wrong in law in making
the following findings:

(a) that the stoppage of work and
failure to take up duties on the
15th June, 1982 were not for a
sustainable cause;

(b} that the letters dated 17th June,

' 19872 addressed to the workers
were deemed to constitute notices
of dismissal;

(c) that such dismissals are supported
in law by the decision in
Simmons v. Hoover Limited

(d) that the conduct of Colleen Lattibeauderic
when a strike was in existence constituted
abandonment of her job;

(2) that the dismissal of Patsy Grant (and
the cothers named in the award) were
justifiable.

3. The award is contrary to law, invalid, null
and void,

The Full Court by a majority, Downer J. dissenting, quashed the
tribunal’s award. In doing so, it first disposed of a fundamental
wreliminary submission made on behalf of the Union that in this
zountry there is a right to strike the effect of which was that
during a strike a worker's contract of employment is suspended
and therefore is legally incapable of being terminated either by
dismissal of the worker, or by the worker rcpudiating his
contract. The Full Court by a majority concluded, correctly in
my view, that neither at common law nor by statute is there any

right to strike in the sense of a legally protected right. Whax
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exists and is legally recognized is & freedom to strike the
exercise of which by a worker in conjunction with other workers
is statutorily declared immune from civil or criminal liability,
sut the exercise of such freedom, often unforensically referred
to as a right, has no legal sffect on the continuing force and
efficacy of the contract of employment and the relationship of
employer and employee created thereby. This determination by
the Full Court is however mot on appeal before us.

Next the Full Court ccnsidered the complaint of the
iinion that the tribunal was wrong in law in finding that the

stoppage of work and the failure to take up duties on 15 June,

1832 were not for a sustainable cause. The Full Court unanimously

held that since sustainable cause necessarily meant “industrial
dispute™ the tribunal misconstrued the elements necessary to
astablish the existence of an “industrial dispute’™ and thereby,
arred in finding that there was in effect, no such dispute and
that the work stoppage and failure to take up duties as the casec
may be, was not therefore in furtherance of this dispute.

The Full Court’s conclusion was based on the premise
that the work stoppage and failure to take up duties on 15 June,
1942 as the case may be, was occasioned by the suspension and/or
continuing suspension of Delores Reid which suspension under
section 2 of the Labour relations and Indnstrial DisputesAct is
a constituent element in the definition of industrial dispute.

smith €.J., in his contribution said:
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"It is clear beyond doubt that there was

a dispute between Mrs. Stoeckert and the
workers on 15 June and that that

dispute related to the suspension of
employment of Miss Reid, the chief delegate
of the Union. There was therefore an
‘industrial dispute' as defined in the
Act. There was a concerted stoppage of
work by the workers in furtherance of the
industrial dispute. There was therefore

a 'strike' as defined in s. 2 of the Act.
In my judgment, the Tribunal misconstrued
the elements necessary to establish the
existence of an 'industrial dispute‘ and
therefore erred in finding that there was,
in effect, no such dispute.™

Wolfe J. in his ceontribution, by way of comment on the
suspension of Delores Reid on 5 June, 1982, said initially “the
suspension of Miss Reid evoked no response from the other uniocniscd
workers.” This on the evidence was factually correct. He however
thereafter said:

Y"Assuming I am wrong about the right

to strike it is unassailable that

when the workers withdrew their

labour on the 15th June, 1982 there
was a dispute existing between
management and workers. The dispute
was concernsd with the suspension of
the worker Delores Reid and the failure
of management to effectively deal with
the question of suspension on the 15th
June, 1982 as the letter of suspension
had indicated. The dispute identified
was undoubtedly an industrial dispute
within the meaning of the Act.®

Downer J. said:

"Miss Reid's employment was suspended

and this was the origin of the first
phase of the strike action on the 15th
June when Miss Stoeckert refused to deal
with the matter there and then. The
tribunal found that this action was not
for a sustainable cause, but what was
important was to determine whether there
was an industrial dispute within the
meaning of the Act. There can be little
doubt that there was a strike within

the intendment of this definition (of a
strike) when the workers withdrew under

With respect to the learned Chief Justice and judges of the Full
Court, their conclusion that the tribunal was in error in its

finding that the work stoppage was not for a sustainable cause s
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based on a premise which was neither asserted by the Union nor

factually established on the evidence. The tribunal was specific

in its finding that the work stoppage was because the manageres:

Mrs. Stoeckert did not deal with Miss Reid's case immediately on

the morning of the said June 15, 1982 "without the Union officer

being present.” In so findiung, the tribumal was accepting the

evidence of Mrs. Stoeckert 2s to the events of the morning of June|
15 and rejecting the contention of the Union as to the cause cof
the work stoppage. Neither side had complained nor submitted ;
that the work stoppage was occasioned by the suspension of
Delores Reid. As Wolfe J. rightly commented, the suspension had
evoked no response frem the unicnised workers between 5 and 15
June, 1982, The Union in its detailed and exhaustive cross-
examination of Mrs. Stoeckert sought desperately to elicit from
her that the relatively tranquil industrial situation which
existed between 5 and 15 June, notwithstanding the continuing
suspension of Miss Reid, had been violently disturbed on the |

morning of June 15 when Mrs, Gtoeckert instead of arranging the |

contemplated meeting with the Union to consider the alleged charg
against Miss Reid, had instead high-handedly dismissed her. The
suspensicn of Miss Reid as the cause of the work stoppage, was
further expressly and specifically disavowed by the Union both ‘
in its opening address to the tribunal and in ths evidence which ﬁ
it led. The evidence revealed that the suspension of Miss Reid |
had been communicated toc the Union and there was mutual agreement
between Mrs. Stoeckert and the Union represented by Mr. Foote
that the matter of Miss Reid's suspension would be dealt with by
them on the return to the Island of Mrs. Stoeckert. The
acquiescence in this arrangement by the Union was found as a fact

-~
t

by the tribunal. Miss Reid herself in her evidence stated that

after consulting with Mr. Foote her Union representative, she was
no longer worried or aggrieved by her suspension as she was
advised that the matter would be dealt with on the return to the

Island of Mrs. Stoeckert.

S, ] | o~
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The Union's case before the tribunul was that the
cause of the work stoppage on June 15, 1982 was the unwarrantod
dismissal on that day of Miss Reid. The tribunal, having by its
award, declared that the services of Miss Reid had not been
terminated, must necessarily have found that the work stoppage
on 15 June was not occasioned by the dismissal of Miss Reid as
alleged by the Union. Equeally the tribunal would have been
palpably wrong had it found that the work stoppage was occasioned
by the suspension of Miss Reid as this was expressly disavowed
by the Union and not supported by any evidence before it. An
abstract from the opening of Mr. Perry for the Union before the
tribunal is revealing and is as follows:

“Mr, Chairman and members of the Tribumsal
when Miss Stoeckert returned on the 15th
and Miss Reid returned tc work as the
letter she received on the 5th indicated
Miss Reid was told in the presence of the
witness thet the hotel 1is making
arrangement for Mr. Skinner to come and
pay her off. DNo question of a meeting

as raised to redress the situmation in
the letter of the 15th.

It is ironic that the workers took no
action between 5th June and the 15th,

even though it was a violation of the
conditicns of employment. They took action
on the 15th after it was clear that

Miss Reid would not receive due process

and fair treatment; that the mind of the
company had been made up to dismiss

Miss Reid and in her words to pay hner

off. That was what caused the dispute and
the dislocation. GSubsequent to the
incident on the morning of the 15th, by I
9 ofclock that morning all the workers !
were dismissed.” |

In the context of the above, the affidavit of Mr. Lascelfes

Perry in support of the certiorari proceedings represented a ''volte
face” when he deponed that “on the 15th of June, 1882, the workers

|
|
|

2+ Hotel Four Seasons took industrial action as a result of the

suspension by the management of Union Delegate "Delores Reid."
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The finding by the tribunal as to the cause of the work
stoppage was thus inescapable. On this finding cof fact the
tribunal could not be said tc be in error in concluding that tho
work stoppage was not for a ““sustainable camse.’ “Sustainable
cause’ as meaning an industrial dispute within the definition of
that term in the Labour Relation and industrial disputes Act
would certainly in my view not cover a situation as found by tho
tribunal where workers were demanding an immediate meeting with
management in circumstances wnich manifestly violated the
grievance procedure laid down in Rule 23 of the conditiong of
employment incorporated im their contracts of employment; in
addition to being inconsistent with a salutary convention
between management and the Union that charges against a worker
delegate should only be dealt with by management at a meeting

where a union representative is present. Doubtless it was becauss

o
=]
F

the Union perceived that the work stoppage on 1§ Jume, 1982 was I
in furtherance of an industrial dispute why it directed the
workers back to work, and rested its case befors the tribunal on
the alleged dismissal of Miss Reid,

Though the conciusion by the Full Court that the
tribunal was in errcr in holding that the work stoppage was nct
for a "'sustainable cause®™ does not constitute a ground of appeal
before us, I have adverted to it and expressed ay view thereon,
because in my opinion had not the Court proceeded on the premise
that the work stoppage cn 15 June was caused by the suspgnsion oE
}iss Reid and was thus a strike, which the evidence does not
support, the award logically flowing as it does from the finding
by the tribunal that the work stoppage was not for a sustainable

cause that is to say it was not in furtherance of an industrial

dispute would undoubtedly have been confirmed instead of being

quashed by the Court.
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The Full Court next considered the other findings of

the Tribunal in relation to which the Union argued that the

tribunal erred in law. In copsidering these findings Smith C.

and Wolfe J. in setting aside the tribunal's award reasoned

thus:

(1) There was no abandonment by the workers
of their jobs om June i5 in the sense
that they intendcd to and did give up or
surrender their said jobs. They were on
strike and during a strike no such
inference can or ought to be drawn. The
tribunal did not find that they had
abandoned their jobs which was the case
put forward by the company. It would have
been palvably wrong had it so found.

(2) There was no abandonment by the workers
in the scemse of repudiaticn by them of
their jobs, because during a strike it is
no* tou be inferred that workers are
demonstrating an intention not to be any
ionger bound by the terms of their
contract; alternatively if there was such

repudiation as the company may have implied,

in asserting ‘abandonment of work,' such
repudiaticrn had not been bﬂ“QUlVOCﬁlly
accepted by the company,

(3) Furthermore, thowgh under the principle
1aid down in Simuwons v. Hoover Ltd the
contention cculd be made that the workers
who took strike action at the hotel on
June 15, rnpudlated thelr contracts, if
such was the case, the acceptance cf the
repudlatlop winich terminated the contracts
would have been on June 17, when the same
was communicated to the workers and not on
Junie 15. The tribunal however 4id not and
could not have based its finding on
repudiation since it found tie deemed

dismissal effective on June 15, per Smith C.J,

(4) The company had the right to dismiss
summarily those workers who on 15 June
committed breaches of their contracts by
refusing either to continue or to commence,
as the case may be, docing the work for which
they were employed. But if such a right was
being exercised as distinct from treating
the wovmcrs as having repudiated their
contracts then because of the existence of
the strxkeg and the reasonable expectation
of workers engaged therein that they will
not be dismissed during the strike, such
right “f dtsmlaSQ1 should be unequlvocally
communicated o the workers preferably in

writing. But the company had expressly denied
exercising this right aad there is no ev1den§n‘
to support a finding that they did,; per Smith ©

E
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The company appeals arainst the reversal of the tribupsi's
award on the followiug grounds pavaphrased where appropriate for
cemvenience:

1. There was amole evidence before the tribunal
upon which it could have come to its
determination that the workers involved had
been justifiebly dismissed because not only
were the rs dismissed orally but those
dismisssls ¢ subseguently confirmed in
writing > appellant on June 17, 198&2.

C
o
Y

2. The appellant, vide Mrs., Stoeckert, by
telling the workers that if they 4did not
return te work on 15 June, 1982 they would
be regarded gs having atandoned their jobs
was in effect talling them that she intended
to frealt itheir refusal to work as a
repudiztion of their contract of employment.
By refwsing to allow them to resume duties on
the following dav the 16th June, 1982 she
showed 1 v that she accepted in law their
repudiation of the contract or the previous
day.

i

|

|

|

\

|

|

\

|

\

\

3. Since the appellant's case before the tribunal ‘
was put in the alternative namely that the
\

\

workers had shandcened their jobs ox
slternatively that they had been justifiably
aismissec ther expressiy or coanstructively,
the tribs egntitled to award that they
had been ] oly dismissed if there was
suprorting g v Lo o0 aiundant avidence
i suoport of the
4, That as rvegards Lolleen Lattibeauderie the
tribunal's awerd was covrect since her
conduct zaounted to a repudiation of her
contract of
was accepted

mloyment which seid vepudiation
» the appellant.,

he appellant submitted that since

foy

3efore us Mr. Emil Geovrge for t
the Full Court had found that., wotwithstanding the existence ¢ &
strike, an employev had a rvight to disaiss a worker for refusiur

o comply with 2 reasonable ovder to perform his duties, the ounly

issue on appeal was wheiher the appellant had, contrary to the

conclusion of the majority of the Full Court, exercised that r.

on June 15, 1822 as would be implicit in the tribunal’s findixny

A

that the workers had beern dismissed.

He submitted that certain salient facts in evidence, in

particular the evidence of tae reiusa nf Mrs. Stoeckert to taxe

TS
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back the workers on 16 June, had either eluded the majority of e
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Full Court or alternatively they had in error considered such

evidence as not worthy of mention. Also, since the exercise or
son-exercise of the right of dismissal waéna question of fact,
the Full Court ought not to have reversed the finding of fact Iy
the tribunal that the workers had been dismissed which implied
that the right of dismissal had been exercised.

Further, Mr. George submitted, even on the appellant's
assertion that the workers had sbandoned their jobs there was ample
evidence of acceptance by Mrs., 5Stoeckert of what she conceived,
even, if erroneously, as abandonment by the workers of their jobs.
This 1s so, he says because on a careful scrutiny of her evideace
of the events of 15 June, what emerges is that she was saying
that though they had zbandoned their jobs by not complying with

her order to return toc work or to resume duties as the case may

within the time stipulated by her, she was preparedto take them bl

any time on 15 June but come 1& Jume she weculd not. This was

ample evidence says lr. George of acceptance by Mrs. Stoeckert of
what she conceived to be repudiation by the workers of their
contracts of employment. Her acceptance took the form of dismissal
whent she, on 16 June refused to accept their proferred services.
The reason given by her that they had abandoned their jobs was thug

irrelevant once the evidence established that the workers were in

Mr. Rattray for the respondent submitted that since the
dismissal of 2 worker was a guestion of law it was open to the
vull Court to analyse the facts found by the tribunal to determiae

a
whether on those facts a conclusion in law of/dismissal had bean

correctly drawn.

He submitted thati oaly on the basis of the letters of 17
June could the tribunal have concluded that there was a dismissal
nvecause it made no findings of fact that the workers were oraliv

dismissed. If then the letters could not in law be construed as

1etters of dismissel, the tribunal would have erred in law and Jid

so err in finding that the workers were dismissed,

i

i
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|
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Dezaling with the finding of the tribunal that Mrs. Stocckeft

aad orally notified the workers thet if they did not return to worl

or start working on 15 June, 1987 they would be regarded as havi

abandoned their jobs, Mr. Rattray submitted that the evidence on
which this finding was made did not amount to cvidence of dismisseal.
further, since the tribunal made ne finding of fact with regard

to what Mrs. Stoeckert said cn 16 June, -the Full Court could not magke
any finding thereon and thereafter make use of zny such finding in
support of a conclusion that the werkers were dismissed. Thus, he

&

says, the Full Court in arriviag at its cocnclusion that the workerp

had not been dismissed has properly based its conclusion exclusively
on the findings of the tribunnl.

Pausing here, I do not agree with #r. Rattrzy that the
conclusion of the Full Court was based exclusively on the findirzs
cf the tribunal and that in consequence we cannot lock beyond such
findings to determine whether the Full Court was im ervor. The
learned Chief Justice in dealing with the issue of dismissal based|
his conciusion on the absence of evidence to support such a
finding. He said:

“Since they (workers) do not, therefore
exrect to be dismissed before the dispute
is settled, if the right of dismissal is
being exercised, it should in my opinion,
be unequivocz2lly communicated to them,
preferably in writing. As stated earlier,
in this case the company expressly denied
exercising this right and there is no
‘evidence to support a finding that they
did. JIn ov judgment, for the reasons 1
nave enueavoured to give, the tribunal was
wrong in law in awarding that the workers
named in paragraph (1) of the award were
dismissed by the company.”

Wolfe J. dealing with the issue of dismissal also statac

el

that there was no evidence to support the same. He said:
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“"For the tribuna 1 to have found that the
letters of June 17th fconstituted notice
of dismisszl ever though there wis ne
specific reference to dl.mleal therein®
was completely to disregard the evidence.
There was n0 evidence to support dismissal.
The tribunal erred in this respect also."

Thus it is open to us to consider the record and not merely tho
findings of primary facts by the tribunal to determine whether
the conclusion ¢of law that there was a dismissal is well-founded,
The finding of the Full Court that there was a strike ir
furtherance of an industrial dispute largely influenced the
conciusions of Smith €.J. and Wolfe J. with regard to the absence
of azny intention by the wcrkers either to abendon their jobs in

the sense of veluntarily giving up or surrendering the same, or

e

n the alternative sense of repudiating their contracts of
employment. 8mith C.J. at the same time recognized the
significance of the common law principle enunciated in

3immons v. Hoover Ltd which casc he found, and I respectfully aprac

with him, was based on “convincing reasoning and amply supportoc
by authority.” This principle is that since the freedom to strike
of workers has no effect on the contract between them and their
cmployer, the latter, even during the existence of an industrisl
dispute may exercise his common law vight of dismissing an employee
for refusing to work. It was however the opinion of Smith C.J. and
ilolfe J. that the tribunal was in error in awarding that the
workers listed in paragreph (i} had been dismissed because not «ilv
hed Mrs. Stoeckert stremuously denied dismissing the workers, but

+here was no evidence on rvecord to establish that, contrary to her
denial, she had in fact dong so.

In considering the stand of Mrs. Stoeckert before the

tribunal it must be borme im mind the background against which she

was asserting that she had not dismissed the workers but rather

that they iad abandoned their jobs. It must also be borne in mind

what she meant by saying that the workers had abandoned their j:
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With regard to her denial that she had dismissed the
workers she was saying no more than that she had not unilaterally
nor high-handedly dismissed them at about 9 0'clock on the
morning of 15 June, 1982 . or =2t any other time in the manner boing

(¢) asserted by the Union. To the contrary she was saying that sirce
the workers had repudiated their contract she had decided not to
have them back which in fact, independent of hex view constitutsed
a dismissal.

Since the tribunal wes mandated by its reference to detcvmi
the circumstances surrounding the termination of the employment oF |

the workers it had necessarily and inevitably to determine whether

. the workers were dismissed at the time and in the manner asserted
the Union. If not dismissed in such manner then in what
circumstances was the termination of employment effected becauss

the parties at the least impliedly admitted that there was in fact

a termination of employment
With regard to Mrs. Stoeckert's assertion that the worlers |
wad abandoned their job the Full Court per Smith C.J. stated thuse

in his judgment:

(”\ "To fabandon’® their jobs in the sense stated
- in the company®s letters and in the Tribunal's
findings means to give up or surrender the

Wolfe J. said:

“"The contention that the workers abandoned
their jobs is wholly untenable. It is
clear that the letters of the 17th of June,
1982 were only confirmatory of the stand
taken by the company on the 15th when the
workers withdrew their lazbour, mamely that
they had abandoned their jobs. It is clear
seeoeesesss that the company did not regard
o the letters of Junc 17th as lettors of
& / dismissal - Sk .cther wrrds they i not acci t
what they contended was 2 retufiaticn of the
coutract Lv th¢ workers vefusing to work)




With respect to the learned Chief Justice, Mrs. Stoeckirc’

use of the word “esbandon" arnd the tribunal’s use of the word
"abandon® in its finding that she told the workers that 'they would

be regarded as having abandoned their jobs™ cannot be counstrued es

acaning that she was saying, and that the tribunal understood !

as saying that the workers had given up cor surrendered their joubs.

The view of Wolfe J. that she meant that they had rvepudiated thoir
jobs by refusing to work is the preferable one.

In my view Mrs. Stceckert was telling the werkers in
substance that they were in repudiation of their contracts. She
was therecfore issuing a warning to them that they should get back
te work or they lose their iob meaning that she would not have thum
back after the =xpiration of the time she had given for them tc
raeturn. Excerpts from her evidence under cross-exsmination shouwinz
clearly that by abandonment she meant repudiation, run thus
{p. 234 to p. 239):

”Q. Pid you have any conversation with any
other worker, did you speak tc them?

A. I spoke tc eve rvon when Miss Morgan
walked »ut with the rest of them [ said
go back o work, do your work, you have to
work and don't stay out from work. This
was shortly aefter 2.15 a.m.

. What are you saying about 9 ofclock now?

A. 1 told the 2eople if they don't come back
to work they abandon their jobs. 1 went
out morc than once,

Q. What, is the same thing you spoke to them
about nine o‘clock?

A, If they don't come back to work they
bandon their jobs, they are not anymore
employed.

ct

Q. What can you tell us exactly,
conversation or the time?

A, The time.

. But are you precise about the comnversation?

A. I am not vrecise with words. I am precise
about the content of the convarsatlun, the

content - that the people should get back
to work or they 1lose their job.
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). What did you say to Miss Salmon

A. To come back to work or she will lose
her jou.

(h; Q. That is how lisz Salmon was going to

g lose it?

did not come back she is zoing
wdon her job,

A, If  she
to

hat is what you told them at ten
Jock?

0«

DV

A. Sure, whon you abandon your job you lose
your job.™'

In further suvport of the view that by abandonment

=N

Mrs. Stoeckert meant Yrepudiation®™ of the contract she answered thul

By

\ . -
( S to Mr. McPherson a member of the tribunal a2t p. 108:

"Mr, McPherson - There was a strike on your hand and:

A, Let me say onc thing, the pecple abandoned
their jobs and thore was no way, hecause
they have shown sufficient disregard about
the functioning of the hotel. This decision
1 teook in the night tiat 1 would not take
these people back.”

1]

Again at p. 259 she said:

e “"tdr. McPherson - suppose at nine o'clock that

( ) night the workers on the night of the i5th,

~ the workers had come to you and said well,; we
would like to resume work in the morning, would
you have said yes?

Miss Stoeckert Mr. McPherson I would have to
consider at th time because the last shift
y'clock and by this time I

nat
finished at six o
could not beliesve it, because nobody made in
effort te save the whole situaticn. I would
have considered up until I reacnk home, then
at this point I sat down and tock stock of the
situation. The future of Four 5easoms ........
In the night I made the decision that I cannot
_ work with people who don’t care about my
.(\\ business.”

The evidence clearly revealed that Mrs. Stoeckert acted

in accordance with her warning to the workers and with the decisio
which she had taken in the night of 15 June as disclosed in her ‘

answer to Mr. McPherson. On June 16, when the workers turned uv ‘

for work, they were told that they were not working there anymois,



“Mr. McPherson:
Q. What time did you arrive at the hotel
en the 16th, the next day?

A. My usual working hour.
Mr. McPhevrson - §.3907
A. Yes, I suppose so.

Mr., McPherson - So you came in at 9.30. What
did you say on arrival?

A. ¥When I came in 1 saw the other workers
like myself under the mango tree and 1
passed them and I went over to the
laundry., They had on their uniform so
I went over to the laundry and put on my
uniform. I went over there and I took
down my uniform and I put it on and just
as I was going to button it up Miss Elga
came over and saw me and she says Miss
Esmic¢, vou have no business in here
because you are fired from yesterday and
you cair ge and join the others over there.'

In my view there was ample evidence before the tribunal on which ij
could have found as it did that the workers had been dismissed. T“
evidence disclosed that the employees were told they no longer hed
any business at their former work place amd they were not allowed
to work. Such acts of their employer constituted dismissal of the

employees which in the circumstances was justifiable.

The Pull Court by its majority was therefore in error in

setting aside the award on the ground that there was nec evidence of
which the said award could have been made.

-

In this regard, Downer J. was

[y

n my view correct in his
conclusion on the svidence when he said:
"It was on the basis of this failure to
persuade the workers to return that
Mrs. Stoeckert dismissed them by word
of mouth and subsequently confirmed it
in writing.”
With regard to Colleen Lattibeauderie the tribunal found
that she had abandoned her job in the sense that she had repudiated
the same. In so finding, the tribunal used the exact words which

were used in Simmons v. Hoover Ltd (supra) namely that "there was

settled, confirmed and continued intention on her part not to do a
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They were not zllowed to pevform their respective duties. Undor
cross-examination Mrs, Stoeckert saild at p. 276:
“G. And on that day of the 16th did you have
any conversation with any of the workers?
e Did you talk to any of the workers on the
( 16th?
~. 7
A. Yes, on the morning of the 16th.
Q. What was the nature of the conversation?
A. That they abandoned their jobs.
Q. Anything else?
A, T domn't kmow, we might have said (sic)
some other conversatlon but the nature of
the conversation was that they abandoned
their jobs, that they are not working anymore
" there "
(ﬂ\ ere.
— The evidence led by the Union went further in establishing

that not only were the workers told in substance that they wer: no

longer working with the company but that they were not allowed to

work when they turned up for work on 16 June. Miss Patsy Grant {of

the Union s2id this at p. 464:

"Mr. Perry: ©. On the morning of the 1éth did you
go back to work?

Miss Grant: A. Yes.

f'\
L

What happened that morning?

A, When I went in, I went and put on

my uniform, Miss Young always
signs us on a piece of paper. So

when I went inside to Miss Young,
She Miss Stoeckert gave out and
said ‘business is business Miss
Grent, glve me my keys you have no
business herG. v.ceos’

G. Did she allow any of those workers
to go to work that morning?

b

iith regard to the evidence of HMrs. Willox-Grant her answer to

Mr. BMcPherson at p. 521 was:




aid not in fact do any work. He joined in the continuing striks. ‘

2
Iy

.

of the work which she had been employed to do.”

The evidence of Miss Lattibeauderie was that on the day
on which she should have returned to work she did not enter tho
hotel premises. She did not in any way communicate with Mrs.

Stoeckert that she was reporting back for duties. Her explanation

was that she did not report back for work because there was a strilfe

and she participated therein. She has not since returned to work.

In Simmonsv. Hoover Lid (supra) the Empluyment Appeals

Tribunal had to deal with 2 substantially similar situation.

Mr. Simmons was away from work suffering from an industrial iniury.
While he was away there was z strike by his fellow eaployees ian ths
craft services dewnartment. This strike commenced on October 14,
1874, WMr. Simmons returned to his workplace in carly November 1574

L2

The strike was still on., Although Mr. Simmens was fit to work ho ‘

It was in such circumstances that Phillip J. deliverin: cthe

judgment of the tribunal said at p. 785: ‘

"We do not accept counsel for the appellant’s \
submission that iw the contract cf cmployment ‘
was not suspended, nonetheless the action of
the appell°nt in going on strike was not ‘
repudiatory of the contract. It seems to us \
to be plain that it was, for here there was a ‘
settled, conflnﬂud and continued intention on ‘
the Durt of the smpleyee not to do any of the
work which under his contract he had engaged ‘
to do; whick was the whole purpose of the |
contract. Judged ‘y the usual standerds, such ‘
conduct by the vnm;oyee appears o us to be
repudiatory of the contract of employment. We ‘
should not be taken to be saying that all |
strikes are necessarily repudiatory though ‘
usually they will be, for example it could ‘
hardly be said that a strike of employees in
opposition to demands by an vmployer in \
breach of contract by him would be reuuglatory ‘
But what may be called a ‘real strike’ in our ‘
judgment always will be."




which after pressure on ths part of the purchaser was delivered

37.

Thus Simmons v. Foover Ltd (supra) laid down the principle

that the existence of o strike does not affect the intrinsic qualiuy]
of an act or conduct in determining objectively whether such act or
conduct of a party to a contract is repudiatory of the contract. Im%
ny view this principle is a sound one. Conduct of an employce whic

at common law would justify his dismissal must not merely amount tc

2 breach of his contract it must also amount to 2 fundamental breach

£

$od

=4y
o]
n

therect, the conduct amounts to a fundamental breach then
cx hypothesi it amounts to o vepudiation of the centract., Once it
iz accepted as good law, and rightly so, that notwithstanding %l
existence of a strike, an employer has the right io dismiss an
saployee for a fundamental breach of contract then it follows
vitably that the existence of a strike cannot influence the
determination, whether the conduct for which the right to dismiss
axists, is repudiatory. The Full Court per Smith C.J. concluded
that the tribunal's finding that Miss Lattibeauderie had repudiated
rer contract was not justifiable as it violated the rule in

Freeth v. Burr (1674) A1l E.R. (Reprint 1874 ~ 1880} p. 751. Thais

vule relative to repudiaticn of contracts for the sale of gocds was
stated thus by Lord Coleridge C.J. at p. 755!

“In cases of this kind, where the question is
whether onc party to a contmict is set free
from performance of it by tle course of action
of the other, the real poirt to be looked at is
whether under 211 the circumstances, the act
or conduct of the party wlich is relied on as
setting the other p,arty frec, does or does not
amount to an abandcament OT 1ntent10n of an
abandonment, a5d altopener to =z refusal to

perform his part ot thrcontract,

This rule wz2s stated in th context of a comtract of saic:
o+ 250 tomns of iron to be dslivered to the purchaser ia two

instalments. There was delay in tle delivery of the first instalwm:nt

viecemeal. He did not respond 20 the demand for payment made by thea
vendor two weeks after the lsst of the piecemeal delivery: instead

the purchaser requested delMvery of the second instalment. The vendoe
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refused to deliver alleging repudiation by the purchaser of the
contract by non-payment for the first instalment prior to his
request for delivery of the second instalment.

It was held that non-payment by the purchaser for the first
instalment was not such an abandonment or refusal to perform his
part of the contract as toc free the vendor from his liability to
“aliver the rest of the irocn.

The rule as stated by Lord Coleridge C.J. was approved in

tgrsey Steel and Iron Co. v. Maylor, Benzon § Co. (1884) All E.P.

{(Reprint 1881-1885) p. 365 which was also a case involving the sale
nf goods where delivery was to be by instalment. The purchaser
under a mistaken view of the law, refused to make payment for an
instalment of goods received, because of winding-up proceedings
having been commenced against the company.

The rule has been declared to be equally applicable to

rontracts of employment in General Billposting Cc. Ltd v. Atkinson

(1998) All B.R. (Reprint 1908 - 1910) p. 61S. This was a case in
which a contract of employment contained a covenant restraining the
smployee's right to trade after termination of his employment.
The employee was wrongfully dismissed and he began trading in the
nrohibited area. In an acticm brought against him by his employur
for an injunction and damages it was held they could not succeed
Lecause by their conduct in wrongfully dismissing their employee
they had repudiated the ccniract, the employee was entitled to
sccept the repudiation as absolving him from further performance
of any part of the comntract,
In this case Lord Collins at p. 624 said:
"I think that the true test applicable to
the facts of this case is that which was
laid down by Lord Coleridge C.J. in
Freeth v. Burr and approved in
Yersey Steel and Iron Co. v. Naylor Benson
& Co., that the true question is whether
the acts and conduct of the party evince an
intention no longer to be bound by the

contract, I think that the Court of Appeal
had ample ground for drawing the inference
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“from tie conduct of the employers here
in dismissing the defendant in ‘
deliberate disregard of the terms of the ‘
contract, and that the latter was there-
upon justified in rescinding the contract ‘
and treating himself as absoived from the
further performance of it on his part.” ‘

The rule as applied to the contract of employment in the ‘
above mentioned case was in a ‘mon-strike" situation. The question
toen is whether the intrimsic guality of the acts and or conduct ‘
changes as a result of a strike such that while they are repudiatery
of a contract of employment in a‘'hon-strike” situation they arc
denuded of this quality in a strike situation., In my view, acts
and or conduct if intrinsically repudiatory of the contract of
zmployment remain so0 notwithstanding the existence of a strike. A
strike exemplifies a situation where undoubtedly there is evinced
an intention on the part of employees not to continue to perform
their contracts according to their terms or consistent with the ‘
cbligations thereunder but cnly generally after securing concession:
winich have not been bargained for. The motive in totally refusing
to continue working may be praiseworthy but this cannot affect tie
fzct that the withdrawal of services which had been bargained for caz‘
o |

]
-~

and does constitute a repudiation cof the contract of employment. ‘
persisted in long enough.

Lord Wright's perspicacity in envisaging such 2 situation ‘

was revealed in Ross T. Symth § Co. Ltd. v. T.D, Bailey Sons § Co. ‘
(1940) 3 A1l E.R. 60. After emphasising that repudiation of a ‘
contract is a serious matter not to be lightly found or inferred, ‘
and that the conduct of the party who is said to have repudiated the ‘
contract must he examined so as to determine whether it amounts *o 2 ‘
venunciation, to an absolute refusal to perform the contract, ‘
emphasized however that there can be repudiation consistent with ax ‘

intention in fact to fulfil the contract. Thus he said at p. 72: ‘
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"I do not say that it is necessary to show
that the party alleged to have repudiated
should have an actual intention not to
fulf£il the contract. He may intend in fact
to fulfil it, but may be determined to do
50 oniy in & manner substantially
inconsistent with his obligations and not
in any other way."”

In my view, the conduct of Miss Lattibeaudevie being

substantially similar to that of Mr. Simmons in Simmons v. Hoover

Itd (supra) the tribunal was similarly justified in finding thai het
conduct was repudiatory of her contract and that she had abandonecd
her contract in the sense of repudiating the same.

In this regard the statement of Parneil J. in R. v. Industrigl

Disputes Tribunal ExParte Serv-Wel of Jamaica Ltd with which the othjr

members of that Full Court approved, namely that workers who withdra

their services in furtherance of a genuine industrial dispute canuoc]

ue szid to have abandoned their jobs must be viewed as obiter an¢

as not being a correct statement of the Tlaw. It was not made afte:

full submission on what effect if any, a strike has on the coonirrd-

M ad L ¢ te

I3

% employment as was done in this case. Such submission was
unnecessary for the purposes of that case. As I have earlier

ondeavoured to demonstrate,

s

once it 1s accepted that a strike has =
¢ffect in law on the continuing vitality of a contract of employreni
thien repudiation of such a contract which arises when there is =2
fundamental breach thereof is totally unaffected by the existence of
a strike. It is true that economic considerations inter alia mav
restrain and usually do restrain an employer from acting on a
repudiation of the contract of employment during a strike but this
does not mean that if an employer accepted the repudiation he would
have acted illegally and be himself in breach of his contract with
his emmloyee.

The majority of the Full Court concluded in the alternative
that even if Miss Lattibeauderic had repudiated her contract ther:
was no evidence of acceptance of the repudiation. Acceptance 1t is

~aid was necessary as established in Heyman v. Darwins Ltd (194:)
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A,C, 356 which states that:

"repudiation by one party standing alone
dces not terminate the contract. It
takes two to end it, by repudiation, on

-~ the one side, and acceptance of the
repudiation on the other.”

There is however, wide diverpence of views on whether

contracts of employment provide an exceprtion to the rulce that

acceptance of the repudiation is necessary to bring the contract‘

[
an end.

In Sanders and Others v, Ernest A, Neale Ltd (1%74) 3 All E.R. 327

the Mational Industrial Relations Court (NIRC) in England had bef
it a2n appeal by employees who had taken ihdustrial action by
refusing inter alia to work overtime. They had been given an

ultimatum by their employer on May 8, 1974 that unless they guve

2

cxvress undertaking to resume normal work by May 11, their contre
cf employment would be terminatad. The employees refused to givg
the undertaking. OCn May 12 when they presented themselves for w(
they were refused admission. An industrial tribunal found that i
employess had been dismissed on May 11. The employees zppealed o
the “NIRC" on the ground that the industrial tribunal erred in 1
in finding that they had been dismissed cn Méy 11, To the contrs
they contended that the ultimatum issued to them amqynted to a
resudiation by the employer of its contract of empleoyment with ti
This repudiation they had not accepted as evidenced by their

»resenting themselves for work on May 12. The NIRC accepted for

the sake of argument and for purposes of the appeal, the industrizl
tritunal's finding that the employer's conduct on May 11 was
iepudiatory and amoufited to a breach of contrict.

Sir John Donaldscn P,, in delivering the judgment of the

NIRC capsuied;¥o$e¥he,appellant's argument thus at p. 331:

"In essence, ccunsel for the appellant's
. argumént is that repudiation of a
contrdact of employment has precisely
the same legal effects as the repudiation
of any other kind of contract."
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s

¢ thereafter considered the divergent views as expressed

[y

in different cases on whether a contract of employment was subject
to the same inflexible rule, like other contracts, that repudiation
of the contract requires acceptence before the contract is
terminated. He cited as supporting the view that acceptance was

not necessary, the dicta in the judgment of Jenkins L.J. in

Vine v. National Dock Labour Board (1956) 1 All E.R. ». 1 of which

judgment Viscount Kilmuir L.C., in the House of Lords expressed his
entire agreement. He referred also to the apparent approval of

Jenkins L.J.'s dicta by the Privy Council in Francis v. Kuala Lurgud

Councillors (1962) 3 All E.R. 833. He adverted to the established

and indisputable rule that an employee who has been wrongfully
dismissed by his employer br» being excluded from his employment
cannot sue for his wages but only for damages. This he contrasted

with the principle established in Mackay v. Dick (1881) 6 App.

Cases 251 which was that the scller of a diggiag machine who was
entitled tc receive the price thereof only on demcnstration by hin
cf a specific standard cf achievement of the machine, could, by
nroving that the purchaser prevented or disabled him from carrying
out the demonstration, recover the price of the machine and not
merely damages for breach of contract.

™

Having thus considered the above views S8ir John Donaldscn 7

concluded thus at p. 333:

"Applying the Mackay v. Dick principle to a
contract ¢f employment 1t seems tc us that
the fact that the servant has not rendered
the service wculd be no obstacle in suing
for wages if it was the employer's act
which produced this state of affair. It
being admitted that a wrongful dismissal
does prevent a servant from so suing, there
must Le some other explanation. The obvious
and indeed the only explanation is that the
repudiation of a contract of employment is
an exception tc the general rule. It
terminates the contract without the necessity
for acceptance by the injured paity.”
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The dicta of Jenkins L.J. in Vine v. Na“ional Dock Labour
Board (supra) cited by S5ir John Donaldson P. is at page § and i
tiats

- “In the ordinary case of master and servant,
Q\ “ however, the repudiation or the wrong ful
dismissal puts an end tc the contract and

a claim for damages arises. It is

necessarily a claim for damages and nothing
more. The nature of the bargain is such

that it can be nothing more.”

and in the House of Lords Viscount Kilwuir L.C. in the said case
reported in (1956) 3 All E.R. 939 said at page 944;

I should on this point be content to leave
the matter as stated by Jenkins L.J. with
whese judgment I am in entire agreement....

(”\ This is an entirely different situsztion from

N the ordianry master and servant case. There,
if the master wrongfully dismiss the servant
either summarily or by giving insufficient
notice the employment is effectively
terminated, albeit in breach of contract."

The view that repudiation by an employea, or wrongful dicmissh?
by the employer which is itself repudiation by him of the contract cf
cmployment, effects a termination of the contract without  the
neczssity for acceptance by the iﬁjUred party was recently expressed

(NU in the powerful and closely reasoned judgment of Shaw L.J. in
- Gunton v. London Borough of Richmond upcon Thames (1980) 3 All E.R. 5f7.

I am persuaded by the dicta of Jenkins L.J. in Vine v, el
Dock Labour Beard (supra) which as stated, appears to have founi favdur
both in the House of Lords and with the Privy Council. The dicta
zccords with the practical reality of the employer and employee
situation in which it would be a barren legal formality to require
o employee or employer as the case may be to formally accept the

(\ ) repudiation by the other of 2 contract of employment. A repudiation

though not accepted nonetheless leaves the injured party completely
without redress either judidally or extra judicially in reetoring
the employer and employee relation which had been created by the

zoéntract. There is thus considerable merit in the view that a
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de facto severing of the employer and employee relation works an
immediate severing of the contractual relation. I would with

respect adopt the words of Shaw L.J. in the Gunton case (supra)

€<:> where at page 582 he said:

I cannot see how the undertaking to employ

on the one hand, and the undertaking to serve
on the other, can survive an out-and-out
dismissal by the employer or a2 complete and
intended withdrawal of his service by the
employee. It has long been recognized that
an order for specific performance will not

be made in relation to a contract of service.
Therefore zs it seems to me, there can be no
logical justification for the proposition
that 2 contract of service survives a total
repudiation by one side or the other, ......
to preserve the bare contractuzl relationship

is an eumpty formality.™

Paht
-

Even if acceptance of the repudiatory conduct was necessary
to terminate a contract of employment, in the particular case befors
us there was evidence of a2cceptance which could be inferred from the

circumstances. Miss Lattibeauderie was seen by Mrs. Stoeckert

vicketing the work place. She did not evince any intention to rvuturn
0 work. Mrs. Stoeckert refrazined from inviting ker or otherwise
persuading her to return to work. She was in my view accepting the
( """" . reality of the situation namely that Miss Lattibeauderie was
-/ determined not to fulfil her obtligations under the contract.

hcceptance as is well known can be by words or conduct. Acceptance

Ly conduct ought readily tc be inferred in the case of a repudintion
consisting in the employee leaving the employment since it is in such
case doubtful if in law such an employee could or would expect somg
oral or written communication of acceptance of his repudiation.

For the reasons given I would allow the appeal,; set aside the

(::) majority decision of the Full Court and confirm the award of the

tribunal.



