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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA e }
IN COMMON LAW

C.L. H53/8s

BETWEEN BONOVAY  HUITTER PLAINTIFF

AND MERVEL Ghablal FIRST LEFEHBANT
AN COUKTHEY GRAHoM SHCOND LEFENLANT

Charles Piper for Plaiutiff
Crafton Hiller and fiss Nancy anderson for Dafendants

HEARD June 2% & 3
July 15, 1855,

In this action the Plaintiff claims dsmages for negligence arising
out of accident on the main road at Linstead invelving the plaintiff and
@ motor car owned by the first defendant and driven by the second defendant.
The defendants counterclaimed ior damage to the motor car and resuliing

loss of use theraeof.

PLAINTIFF'S CASE

On the l4th day of June, 1585, at sometime between 6.20 and

[a]

6.30 p.m. the plaintiff drove his motor vehicle along King Street in Liustead
from the direction of Kingston and parked on the left side of the rozd
facing the direction of Gcho Rios. King Strest is 2 one way street from

Kingston towards Ucho XKios. There were cars parked on both sides of thw

road leaving 5 space of some 22 feet,

The plaintiff looked in the divestion from which he had Coua,
saw no vehicles approaching and proceeded to welk across the road fros
left to right. As he was about to pass between twe of the cars parked
on the right side of the road, he was hit in his right upper thigh by
a vehicle which approached from the direction of ¥ingston. He fell on
the asphalt and was assisted by persous. He was teken to the Linstead

nospital and later transferred to the St. Jozeph’s hospital.
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There was visibility of some four (4} chains from his parked

car in the direction of Kingston. In cross-examinacion he stated that

he did not see the vehicle before the collisiom, He looked straight av
while crossing the rcad and does not recall having looked again in the
direction of Kingston before the collision. Hde was some one or two feetl

from the parked cars at the time of the collision. He did not hear the

sound of the application of brakes mor the sound of the approaching vehicle

before the collision. He demisd that he ran zcress the road.
Re Damages
He suffered a fractured femur and was discharged from hospital
on the Zi4th June, 1%i5. iHe used crutches for zbout six {(0) wesks and
walked with & stick until Hovember, 1485, He was o lecturer at the Fxzira
Mural Department of the University of the West Indies and a member of
the Industrial bisputas Tribunal. He lived sione in Linstead where hao

owned a farm.

Un his discharge from hospital he recuperated at the home of
a friend in Kingston who charged for board zud lodging and employed =
helper specifically to assist him. He was unable to lecture for about
37% to 38 hours, He engaged the services of = ¥Mr. Narcisse to overses
his farm during his convalascence,

He was supported by a witness Mr. Caxlton Young who was sittiug
on a piazza at the time of the incident. Yo said that he saw the plaiungiff
walking across the road. When he first sew che car it was about 1§ f£r.
from the plaintiff. but he pointed out 1U yards as the distance. He said
that the car did not stop before it hir the piaintiff. Dr, Pundas troatod
the plaintiff, He said that he had a fracture of the mid-shaft of the
right femur and abrasion to the forehead. For thas First two (2) days
his ley was kept iz traction and on the 1éth Junz, 1985, a feworal nail
was inserted as definitive therapy under gensrai anasthesia. The nail
was removed on the 15th August, 1989. Yo scavad that the usual period
of disability following this type of injury is vetween four and six wonths,
The plaintiff has a small residual disability of about 5% of the affecied

extremity,
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THE BRFENCE

The sole witness for the defenecs was the second defendant. Ho
stated that he was driving the first defendant’s motor car; a Lada, zlong
King Street, Linstead, from the direction of ¥imgston to Ocho ¥ios. Jao

reaching the point where the accident cceurrved he saw the plaintiff run

IH

across the road “very very fast”. When ths plzintiff was in the widdic

of the road, the car was close to him, ke suickened his speed and bounced
into a parked vehicle on the right side of the road znd rebounded om o

the right fender of his defendent®s car. He applied his brakes but bicausc
cars were parked on both sides of the road he did not have enough spans

to manoeuvre but turned the car as much as he could to his left. When

i

he first saw the plaintiff he was about 5 fest 46 inches from the car.

His speed was approzimately 15 -~ 20 miles per hour. There was a car
of his shortly befors the accident, some 15 or 20 feet away. This cav

had turned off on a side road and he had to ston behind cais car.
%

the right wing wirror and the risht side of the bonmer of his
car, almost c¢n the secam between the bonnmet zand the rigsht fender were damoged.
iIn cross—exeaminztion he said that the plaintiff’s foot got caught in o
parked vehicle. He rebounded, fell backwards om the car, his back mads

contact with the car as also his right howd and left elbow. He fell ow

the right fender and tc the road. The road wos LUBY .

FINDIHNGS
I accept the evidence of the plzintiff and his witness. 1 find

that the plaintiff walked across the road. ¥ reject the evidence of i
second defendant that he ran across the road,

I find that the second defendont wes driving at coo fast o SR
in the circumstances and was not keeping = proper lock out. He cught

to have seen the plaintiff scomer and thus take evasive action.

=y

P

The

A pedestrian must keep a careful lcok ocut both before and during
the cressing of & road.

In Baker v. Wilioughby [1570] A.C. 447 Lord %eid said at 4%0:
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“4 pedestrian has to lock o both sides as well
he is going

at i

=t perhaps three

danger to anyone else.
£0t to look

1ot spred is rarely
The motorist has not

sideways though he may have to

uhserve a wide

angle zhaad;

and if he is going

2c & comnsiderable specd he wust not relax his
observation for the consoquence may be
iszstrous.”
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¢t recall having done zo¢ again.

that the second defundant wag negiigent

torily negligent. Tuau

as cwner of the motor car
1 assess blame in the following proportion:
Plaintiff . 20%
Befendants - E0Z
Kz Damages on Claim
specizl Damges
The disputed items are Hos. 3. 13. 15 and 18.
Ho. 3 - Cost o remove surgicsl pi
Dr. Jundas stated thor the fee for surgery was $1,470.00 which
included surgery, assiscant surgeon and cncsihesist. He caid it

normal for St.

his fees. Plaineif

tncluded wedical fees but was unable to produce the receipts.

Joseph's

hospital to charpe an additional

~

aintiff adwits that he locked o his right once hefor

L scated that he paid in wxcess of $2,000.00 which

In th:

first defendant is also me

ot

circumstances I award the sum of 32,000.00 as claimed.
No. 13 - soard and Lodging in Kingsten

Tne plainciff was unable to prove fhe actual amount spent
board and lodging. Of this amount there would have to pe 2 deducticn

for the amount

v. Felland

1550]

which he normally would have

1 A11 E.2, 9§75,

He did not wuploy a helper at his

was employed te assist him in Kingsto

week for 15 wesks

i3

= $1,875.00.

Ho. 15 Lo carataker of farm
I ow satisfied thet the plaintiff incurred exyp

his farm durisg h

for 3 momtius = i

is convalescence. I zward

,500.00.

enses L£or overs

500.00 per mont

wid

fee separate from

gent



Ho, of zarnings

unchallenged evidence is thni ef

per hour. He states he was unable to leciure for apuproximately 373 o
36 hours. There is no evidence for leoss of ruings as an Arbitrator.

The difficulty arises with respect to his e¥penses in ouder
Lo ascertain his net sarnings, sume deductiocn must be mede for thess
expenses,

In Shearman v, Folland supra. Tha sourt of Appeal (U.K.) orrivac
at an amount I{or Thez cost of food in the absenc. of evidence as to tho
actual cost. &r 330 asguich L. J. id:

1f evidence had been adduced

proportion of the tweive guai
Lrtributable to board or 1od
fthat it would have begn open

F

to make a deduction in re

Lz

SO

plaintiff ezarned $50.00

o shoz what

neas a waek Was
ging we think
fo the judge

2T thereof in

the absence of such evidiwes it seems to us

impossible to estimate thu

attributable to lodging . .
toy food the position ir ifs

cportion
With rTegard
£ jury

@ case as this to say.
"These fees must be reforable to scue
extent to the provicioun of food., Ve
think, in the a of evidence =as
to zcetual cost least #1 a week
should be de this head.’
We think we are entitled o scr in vhis
Batter as a jury would hove done, and we,
acecordingly proposs to deduci the sum of
#35 from the amouni of the special damages
cleimed in respect of aursing home fees.”
I respeccfully adopt this epproach.
The plaintiff lectured ones or twe days per week znd travellied
from Linmsteed to Kingston. I caleulate hiz ewotnl loss as 38 hours -t
$50.00 per hour = $3,040.00. rrom this smouwnt o dedection is made of

540,00 for travelling eupenses and meuals. Trial amcunt $7%,500.00.
Toue tetal zpecial damages awarded are ctherefore.
sgreed damazes - oo .. $8,608.31
3. Cost of removal of surgical pim .. 2,500.06
15. Board and lodging in Kingston ‘e 1.875.00
15. Paynment tc caretaker of farm - 1.800.00
18. Loss of warnings . . 2,5600.60



seneral Damages

There ls no avidence on which «n ~ward can be made for lcss

0f earning capacity. The authorities on this zoint are numerous. I

-~

35/90 March 22,

infilation iutoe asccount I =wawd the sus of $165%,000 .

The claiiw for specizl damages was avaudoned., The other iter.

There will therefore be Judgment for the plaintiff on the clieim
for 3145,427.04 with costs to be agresd or taxsd and Judgment for the
defendants on the counterclaim for $75.00 with costs to be agreed or taxned.

There will be imterest at 3% on the dawages for the relevant pericds,




