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Doudgias Leys and Lackston Robinson )
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Lloyd ﬁlﬁbertf Deputy Dirsctor of Punllic
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By sececion 2 of the JSffences against the Person ActT
the crime of murxder

WAS made punaishable by a mandatory death sentence., That punish-

ment for murder was preserved by section 4£{1} of the Jamaica
{Constituzion} Order in Council, 198%Z, which provides <chats
*All iaws which are 1n foroe in Jamaica
pafors tihe appointed day shall,..continue
in force on and afver that dav...”
The Comnstivution of Jamaica took effect on August 6, 1562 {the
agp Ted day! and 3o the punishment for murder rema.ned

unchanged. However, because of an ambivalsnt attitude towards
tie deathn penaliy adopted by successive sovernments in which

they were aided and abetted by certain international organisa-

tions speaking in the name of Human Rights the death penalszy

wag neld in abevanca, In the meantime, as a result of the
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? {2) the preoceedings in ox by which
the saild Gecision or dererminstion
WEs nade were not held or conducted
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{b} to be given the opportunity to be
representea py a legal representative
cf his choice:

(¢} <©o be informed of the specific sta-—
TULOYy category under whi che
Judge was considering the classifi-~
catlon of this offence as capital
Murder or to be provided witnh a
COPY oL the Order or reasons for
cacision of cthe Judye who made the
order:
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L nndaed make the said
to e afford
make represany
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upon convigction.'
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“capital offender was a determination to
be made Gependent on findings of fact.

3. The learned Judges of the Zupreme
Court errec in failing to AQLH that in

a determination as to what is @n appro-
priats sentence, the Applicant was enti-
tied to the *ull procection of the Con-
stitution.

. YThe learned Judges of the Supreme
Court erred in uo!c¢pg that thers was a
markad gim 11arlty netwasn Getermi~
naclons made by a Judge of 21 under
2.7 0L the Act and the duvie £ a Juage
of Appeal in determining wh' ¥ to
grany ltavs to appeal unde’ Judiga~-
wre {appeliate} Jerisdiction Act,

ainpation of Lhs ull‘...g o5 2
appeal was made should have
been held andé conducted in public,®

The merest rsading of chess grounis of appsal revsals

|1:_|

that these complainis ignore the fact that the Act does not
contemplate ancther series of trials oul is uesi igned to rectify

tihe unhappy situation which was cccasioned by the delay in

conducted with due regard for the constirus-iocnal provection to

Wiich an acoused pcGrson 1s entitlea. Accordingly, section 26{1}
.;,_'. ‘:"hﬁ" v vy . 4 - HEET . - T o = — TN l e I - d - ¥ oy aTH Pl
SLothe Consviiution has N0 app ication to ithe pbroc IR te -y

Ciearly, that seciion deals with the Menic, +in which & crimdinal
hnarge is to bs disposed of, viz., by a feir hearing within a
reasonable-time or by being withdrawn. The reguirements of a
fair trial apply to those procaedings. The proceedings under
the Act do not reguire the finding of any fact. Conseguently,
those proceedings do not require any staniard or burden of proof
to be observed. These are not adversarial proceedings. They
are in essence administrative but are pericormed by a judicial

officer
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he was a
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"and sinall determine the appropriate sen-
tence in acccrdance with the principles
set out in the principal Acit as amended
by this Act.

{3} ¥here, pursuant to subscction (2},
a Judge of the Court of Appsal classifies
a murder as capital murder, he shall by
notice in writing to the person convicted
of the murder, inform that person of the
classifzcation and of the raghits conferrsd
by subsection {(4}.

{ A
©S sulseci:

on éB) 5qallwn

{a} nave the right o %aV" the
classzificacion raviewed by

three Judges of i Coa“*
of Zppeal designat
Presicent of that
to appear or be

by ecounsel; and

a
™
H

“ar

within twenty-one &ave of
the deate of recely z
p0a¢ce Indicane
I}is desire for such review

ant any vritien representations in support
of a change in that classification shall
be made within the period of twentiy—one
days aforesaid,

{5} 7The Judges of the Court of Appeal
referred io in subsection {4} shall review
the classification referred to in that
subsection and shall make tne appropriate
detarmination specifisd in subsegtion (£}
and thelr deczsion shall be fimal.®

appellant Albert Huntley was on the 13th July

convictad and ssntengad to death in the #@one Circuit Cour

rson aioiecied by secuion 7 of the Cifences agalinst

the Person RA&".QM£A:3 Agt, 1522, In acocordance with

<

Ca8S was reviewed by a Judgs of the Jourt of A
< =

and classified as capicel murdei. The reguisite notice,

secvion 7{(3}

Full Court of the Supreme Court seeking constitutional

under section 25 of the Constvitution of Jamzsica.

He prayed the court for the felleowing:

"For a declaration that the process and
manner by which a Judge of the Court
of Zppeal purported Lo determine under
seciicn 7{Z! of the Cffences against

¢, Was sent to the appellant wilzrsupon he moved the



The declaration and relief

grounds:

"the

act']

o
MR

-G -

erson {Amendment) Act 192Z2 {*the

{
that the offence of murder of

which the hppil”anL Wwas convicted on
the i3th day of July, 1983 was ‘capital

marder', contravehed sections 13,
26 of ¢the Constitution of Jamaica in

relation to the Applicant.

and for an Order that the aa
¢

or determination by wnich ths said
offences (sic) was classifiad as capital
murder is unconstituticrnal, null and
void and shall be set aside,”

"1, The said decision or detoarmination
=3

(b)

{c)

(d)

{a}

(£)

5
fundamental right to the protec-
£ law and a fair hearing in that:

he was not given the opportunity
to b2 heard in the proceedings in
which the said decision or deter—
mination was made:

he was not given the opportunity
to be represented by a legal repre-
sentative of his choice:

he was not informed of the specific
patuto*y category under wihich the

Judge was considering the classifi-~

tion of this offence as ‘capital

nurder', ncor was he provided with

2 ucpy cf the Order or reasons for

s5i0n of the Judge who mads the

he was not informed of +he factual
findings upon which the Judge was
minded to make the said ciassifi-
cation nor afforded an oppcriunity
to make representations thereon:

he was not informed of +<he facts,

material or guestions considered

or the standard and burden of

proof or other prxnczplus applied
in the making of the said deci-
sion or determination; and

the hearing and finding of
"czpital murder’ entailsd the
determination of issues which:

{1) were not issues which fell
to be determined in ithe
trial:

(ii}) were not necessary to the
Jury's verdict of murder:

and there was no kasis, material
or evidence upon which a Judge
could, or could resasonably and

1¢ and

were scught on the

ved at and made in contravention

following
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“ properly, come to the said decision
or determination.

The proceedings in or by which the
id Gdecision or determination was made
re aot neld or conductead in public.”
the Puil Cours of the Supreme Courrt comprigin
Chester Orr, J. and Bingham
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t

denial of that right is a breach of natural -ustice and the

Qec

o

sion arrived at was, therefore, unconsititutiopal in the
light of secuion %0 of the Jamaica Conscituviion. Section 20

of the Jamaica Constitution enacits:

{1} Wit 5
a crimi 1
chargs z
nearing 3
indspeon:
Hlishod
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WHese guilt or InnOcencs hSE 50t ¥aL been Asluartanesd ny a cours
of compereny Jjuriscicticn.  In Loe I ine appellant cae
e process of low had been completod in respect of the offence

with which he was charged. A court of compobtent jurisdiction
had adjudicated upon the matter and a veréict of guilty returned.
He pursued his right of appeal to the Couvri of Appeal and his
application for leave to appsal was dismissad.

RIGHT TO BE EEARD BEFORE THE
SINGLE JUDGE

Foich! — [ e e d iy S [ - R - 1. "y S

ine appellent contendas thav ne hag & raght 2o be heard
mefore ths gorer o Sf s nmiee o o S maren L marted et s e e besm e haer o
WAL E Ll ST s DRAGE MERe S & A9UeriiLnailioh 83 o whgthsr or




identifying

the principles

of law to the facts iucniified bofore making the N2CEEE4ary
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classific

the single ju

consideration

av the trial. The function of the judgs. z5 prescribed by sec—

tion 7(2)(a) of the Ac:, is limived to making the classification

b

"in accorGance witih the principlies set cui in the principal act
as amenaed oy this Act.® “he principles referred to are those
set out in section 2 of the amending statute. &11 the Judge is
empowered Lo 4o is to look at the circumsitances of the cffence

to see which of the categories of section Z the offence

Hy
v
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iy

in, whether it falls in the capital or non~-capital section.
This
ne right of

categorised
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Howaever, gsegyion 7(3F mandateo 4l QrEEncs 1y
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Classified as capiial murder Lhg SOoRVICILou DEY50n Shadil e 50

It is at ihis stage that the legislature stipulates that

a person not:fisd pursuant to subsecuion {2} shall:

]
(=P
i

f )

i L™ g
P e e tn
L iz O

- e LI

(o LEoLal
B 35 2733
k SRDEEY
o




-3 -
Worthy of note is the fact that the Act is silent at the single
judge stage of the proceedings as te the right to appear in
person or by counsel. The legislature by sc enacting clearly
did not intené the appellant or any other pexrson so affected
to be heard at that stage of the procedure. It has been argued

that the
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the review by Judges of Appeal
are separace and digtinct procedures buit Iin my view it is cne
procedure. The single judge's role is nouhing more than a

winnowing exercise. What the legislature is clearly saving is

you do not have te be heard at the singl

i‘}

: Judge stage because
if the offence is adiudged as non-capitazl there is nothing to
complain about. However, =f it is adjudged as capital then
che real process now begins where the rules of nacural justice
must be observed, hence a pansl of three judges, the right to
appear or be represented by counsel.

In determining whether orx not the rules of natural jus-
tice have been vitiated in the classification procedure one
must lock at the legisiation globally to see winether it provides
the opportunity for the appellant tc be heard. i cannot, in
By view, be successfully coniended that the opportunity to be
heard has not been provided to the appsliant.

Several cases were cited in argument but I need only to

refer to the dicitum of Lozd Morris of Borin~Y-Gest in Wiseman v.

Bormeman (1971} A.C. 257 at pages 308 to 3G9:
"My Lords that the conception
Justice should at all stages
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t;c . BUu ,nerc is nething rigid orx
mechanical abour them. What they compzre-
hend has been analysed and described in
many authorities. But any analysis must
bring intc relief rather cheir spirit

and their iaspiration than any precision
of definition or precision as Lo applica-
tion. W2 do not search for prescriptions
which will lay down exactly whalt must in
various ﬂv:rgmnb situations be done. The

principlies and procedures be
applzed which in any parti situation
r set of CIrCUmMSTANCED ars Loang
Just and fair, HWetural Jjus it has
beoen said is only *‘fair pla acdcion.’t
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"Wor Go we wait for directions from Parlia-
ment., The common law has abundant richess
there may we find what Byles, J. called
‘the justice of the common law’.®
The legislative procedure laid down for the classifica-
tion is, in my view, “"fair play in action.”

In the circumstances, I would, therefore, order that

this appeal be dismissed,

B e L DS



