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IN THE COURT OF APPEAL
SUPREME COURT CiVvii APPEAL NO. 5386

 BEFORE: THE HON: MR: JUSTICE kBRR 5, PRBSIDENT (AG.)
_ THE HON. MR, Justice GAREY 1JGA
THE HON. MR: JUSTICE DOWNER, JiAd (AGL)

IN THE MATTER OF THE JAMINCORD
INTERNATIOMAL MERCHANT BANK LIMITED

7
"4‘ AND
AN N
IN THE MATTER OF THE COMPANIES ACt
, N o _ - —
AND | | e <
IN THE MATTER OF THE MINISTER OF FINANCE - pgTiTioNHR/'
APPELLANT
JAMINCORP INTERNATIONAL MERCHANT BANK =~ = RPSPGNI)ENT/
S RESPONDENT

Mr. Ranse Langrin, Q.C. ahd M¥: D‘ Leys fet Aﬁﬁéliéﬁt B
Mr. Carl Rattray, Q.C. and Migs Hiiary Phiiiiﬁg fot Reébdﬁdvht

November 19 and 20 and bateibés 15, 1988

KEPR, P. (AG):

Pursuaﬁﬁ/ta Section 11 of the‘Pfotggtibﬁlhf?Depbsitors
Act, the Minister of Finance (the Mihiﬁtéfi'inwfﬁéséiefciSé T
powers conferred by the Act, ptédetited a windiﬂgxup petitibﬁ ‘
undetr The Compéniés Act dgainst the Jéﬂiﬁcéfﬁ ih{etﬂﬁfibﬁéi -
Merchant Bank Limited (hereindftéf referfed ta ag_damiﬁcufpj "
company intorporated uiider the 6éﬁﬁﬁﬁié§ Aet Wlfhﬁfhpiéteféd
Dffice at 64 Knutsfotd Bouipvafd, Kinggtaﬁ S iﬂ th‘gpAfigh 61

ct. Andrew: . S
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As set out in the petition its memotandun of

fssociation empowered Jamincorp:

"To carry on in Jamaica and elsewhere

the business of Merchants and investing
bank in all its branches ahd depatrtments

and genetrally to undertake and transact

in 211 the businesses of Bankers,

Merchants, Brokers, capitalists and
financiers, raising or taking tip money;
lending or advancing money and other objects
set forth inh the Memorandum of Association
thereof."

The Company wds intorporated on 9th May, 1978 and
on the 7th September, 1978 wds granted 4 licence under Section
4(1) of the Protection of Depositors Act enabling it to (a)

carry on the business of dcceptihg deposits or (b} issue

advertisements for deposits; (Section 3).
The petition was based on two grounds thus:
", cie st eaddaiidbeat b eb bbb ibbeai b b

7. That the Company continues trading
and its financial situation is such,
that at three months preceding the
preseiitation of this Petition has
carried on the business of accepting
depdsitsd when the Coiipdny 18 unable
to pay stms due and papable to
depositors, and furthetr; the value
of the Company's désets 1§ less than
the ambuhit of its 1iabilities.

8. That the Company has fdiled to comply
with Section 6 (b) of the BDepositors
Act in thdt it Has nét delivered
iccouatg for the fihancial year ending

885,

The petition was filed on Octéber 7, 1986 and on
October 15, The Trustee ih Bankruptecy was #ppointed Provisional
Liquidator. The filéd affidavits in vetrification and in support
of the petition were mdde by Oscar Simpsoh, an A#sistant to the
“"Inspector of Banké“ - appointed pursuant to Section 12(2) of
the Protection of Depositotd Act.

On October 23, 1986 dppearance whs entered oh behalf

of Jamincorp and on 31st Octobet, 1986 2 motion was filed seeking

the following specific orders and reliefs!?
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"{. That the Minister of Finance, the
Petitioner named in the Petition
herein, which was preferred bf to
this Honotirable Court on the.i...
day of Octobetr, 1986, be restrained
from taking any furthetr proceedings
upon the Petition.

That the Petition be removed from
the file of proceedings and/or be
struck otit as it is an abuse of the
process of this Honourable Cotrt.

3. That the dppdintment of the
provisional liquidator be rescinded.

4. That the thpahy be awarded damages
for the loss of its reputation, good-
will, loss of profit and business.

5. That the Petitioner be condemned in
costs "

— The motion was supported by full and detailed
<;/ affidavits by Elworth A.E. Williams, Vice-Chairman and a Director
of Unmincorp. HNotices of ihtenit to make use of this affidavit
2: the hearing of the petition and to cross-examine Oscaf Simpscn
were also filed.
Both petition and motion came befote Wolfe J: on
tiovember 6, 1686 when he made the following specifiéyorders agais s:
which this appeal by the Minister was brought: |
<:) “1. That the Petition be dismissed.
2. That the ihterim Order of appointment

of the Provisional Liquiddtor is herety
discharged.

3.  The question of damages be reserved
for Assesbsment before 4 Judge on a
date to be fixed by the Registrar.

4. That the ddmages wheti assessed and
costs be paid to the Respondent prior
to the presentation of any other Petition
‘touching upon the same matter against the
Respondent." _

o
{

We allowed the appeal, set aside the ord8rs of Wolfe J.

and in turn made the following consequential orders:
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1. That the appointment of the
Provisiofial Liquidator be trestored.

2. The affidavit of E.A: Williams
dated 31st October, 1986 be deemed
to be dan dffidavit in opposition
to the petition and duly filed.

(23]
.

Petitionet to file affidavit in
reply; if tiecessary; within five
" days hetreof. ~

4. Petitioner or his Attotney to attend
: before the Registrar Withih five
days hetreof to satisfy the Registrar
in the mahner requited by Rule 33
of the Company (Wihdinp:-tup) Rules.

5. Costs of the sth Novembetr; 1886 td be
the respondent - to be taxed if ot
agreed. . ; f

6. Trial 'to be held in curreiit term

. commencifig hot later than 8th
December; 1986:

7. Liberty to apply.
8. No drdet ds to costs\df appeal:

At the heating what transpired Was sufficiently
ynusual as to merit detailed referemce: Mt. Neville Fraser; whe
announced himself as holding brief for the absent
Mr. Rahsc Langrin, Q:.C: and Mr. Douglas Leys, Attotfieys for the
petitioner applied for an adjoutrhment on the basis that therc wes
no memorandum of compliance by the petitioner a§ required by
Rule 33 of the relevant Winding-up Rules but, wondetful to relatc,
went on to give the apparently utisolicited opifiioft that such =
defect was fatal and could not be cured by an;adjournment and even
more surprisingly added as another ground fof an adjournment that
there was no affidavit from the respondent ih opposition as required
by Rule 36 of the Rules.

The respondent's Attorney; Mr: Carl Rattray, Q:C.
welcomed this windfall. He endofsed M. Frasetr's opinion: He
referred to his notice of intention td use Mf, Williams' affidavic
as an affidavit in opposition and, to cap it ail, added as his
own that there was no affidavit from the petitionetr verifying the

wotition as reauired by Rule 30 of the Rules.

RN
e oy i
Secniaminns:
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For the time being, the Companies (Winding-up Pulos)

(1949), of the U.K. were rendered applicable to Jamaica by
Section 323 (4) of the Companies Act.
Rule 33 provides:

<;f "After d petition has been presented, the

petitioner, or his solicitor shall, on a
i} day to be appointed by the Registrar,

attend before the Registrar and satisfy
him that the petition has been duly
advertised, that the prescribed affidavit
verifying the statements thereih and the
affidavit of service @f any) have been
duly filed, and that the provisions of the
Rules as to petitions have been duly
complied with by the petitionet; No
order shall be made on the petition of
any petitioner who has not; priof to the
hearing of the petition, attended before

- the Registrar at the time appointed, and
(;ﬂ saiisfied Hint ifi manner requited by this
Rule." ‘ '

In holding that the provisions hefein were mandatory
Wwolfe J. said at p. 91:

"Counsel for the Applicant duite properly,
in my view, cohceded that the Rules
governing the procediite tc be followed on
the presentation of a windihszuﬁ Petition .
are mandatory as opposed to directoty.
What then was the purpose of ah ddjourn-
ment when the defect undet Rule 33 was
termindl in natdre?

A date havihg been set for the hearing of
the Petitioff 1t wds oblipgatoty of the
petitioner if he desifed ahi order to be

nade on the Petition to obtain from the
egistrar 4 date and to dppear before the
Registrar ont that date to satisfy her of the
compliance with the Rules: Fallure so0 to do
in my view is tdhtamount to at abandohment
of the Petitiofl: The defect a8 I have
mentioned was incurabie:. to adjourn the
petition in such circtumstances would be
an_exercise in futility, as such &n adjourn-
ment could not enthance the position of the
Petitioner as far as this petition was

(j\ concernied. ™

Before us Mr. Langrih submitted that the petitioner
had substantially complied with Rule 33 in that; (1) the petition
had been duly advertised and (ii) the pteééfibéd affidavit
verifying the petition and the affidavit of setvice had be@ﬁ,duiy




filed and a memorandum lodged with the Repisttaft to the effect
that these requirements had beeit met. The omiésion of the
Registrar to set a date for attendance with the result that
there was no certificate of compliance from that officer was

o formal defect or irregularity within the cofitemplation of

Rule .226(1) - and that such irregularity was remediable without
causing any substantial injustice to the resporident. 1In holding
that the defect was incurable the learned judge erred. 1In any
event the order dismissihg the petition was in contravention of
Rule 33 which stated that no order shail be mAde ot the
netition where there was honi-compliance with the Sectioh. 1In
renly Mr. Rattray was ccnsistehtﬁ He maintained that Rule 33
was mandatory. There was & duty on the petitioner to attend

on the Registrar and satisfy him that there had been compliance
with the Rules. He-referred to the Practice Note - dated

22th Februaty, 1961 - published in the Soiititof's Jouriial

Vol. 105 at p. 207 and Re. Royal Mutual Berefit Biiilding

Society (1960) 3 All E.R. 460:

In the Practice Note Buckley J: said!

"That solicitvrs would be in dangetr of

having some of theit costs disdliowed if

they did hot cofnply with the direttion

of the registrar of compafiies to attend

on a particular date putrsuant to t: 33 of

the Companies (Winding-up) Rules, 1949, and
satisfy him that the petition had been duly
verified, served and advertised. Fot the
convenience of s6licitors as well as the
registry, physicial dttendance before the
repistrar was not; ifi prectice; feéquired;
but solicitors were regtiired to lodge
papers by a date of which they were notified
when the petition was first set dowh: That
date was usually the Monddy befotre the Monday
on which the petition was to be hedtd. 1In a
considerable himber of cases; solicitors had
failed to obsetrve that programme: If papers
were lodged later, ihconvenience ahd J
confusioh restited. The#e sholild be no difficulty
in solicitors compiyihg with the prograime -
1aid down; and, 50 far 48 he (Butkley J.) was
concerned, solicitors Wwho were late ih thét‘fegard
would be in ddnget of having Some bf theif tosts
disallowed unless thete was a pood explanation.”




.

It is worthy of note that Buckley J. an experienced
judze in the field of litigation under the Compdriies Act did nct
advocate dismissal or the striking out of the petition but
condemnation in costs.

In Boyal Mutual Benefit Building Society (supra)

the facts are important. In this case, the petition was presentc:d
on July 20, 1960 for the winding-up by the Coutrt of the Buildins
Scciety on the ground that the company had ceased to carry on
tusiness or was‘carrying on bUSiﬁess only for the purpose of
winding-up its affairs. 1In a4 letter dated Septembeir 30, 1960
the petitioner by his solicitotrs gave notite to the Society’s
solicitors that the petitioner wouid, withdraw the petition ancd
would not be vroceeding further in the matter; that this fact was
recorded on the Court's papers and therefore it would not be
nccessary for the Society's solicitors to attend Court as the
retitioner’s solicitors do not pfgose to do 8o dtid that in the
circumstdnces any costs incurred by the Society after September 3¢
wonld be the Society's responsibility. By lettet dated October 2,
1960 the Society solicitots informed the pétitibher‘s solicitors
that counsel would be instructed on behdlf of the Society to maks
an application to the Court on the date fixed fotr hearing for the
dismissal of the petition with costs. The petitioner did fot
attend before the Registrar on an appointed day before the hearing
of the petition to show compliance with the rtiles 4s tequired by
Section 33, and he was not representcd by tounsel: Counsel for the
Society asked that the petition instedd of being struck out be
dismissed with costs afainst the petitionmer.
In dismissing the petition with costs to the respondent

Pennychuick J. said at 461:

"The ordinary practice where the petiticner

fails to comply with the requiitements of

r. 33 is to st¥#lke out the petition; 1In the

present ctase, however, the society has

appeared by counsel and asks that; instead
of the petition being struck otit; the petition

NP CINREIENEIE SRS - <t
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"should be dismissed with costs apainst

the petitioner: It appedatrs tome that the
society is efititled to the ofdér For which
it asks. It is guite clear thdt the
society has the right to be reptreserted

by counsel at the hearing of a petition
for the winding-up of the society. It
seems to me, further, that in principle
the society must have the right to an
order for tosts where the petition is
unsticcessful, whother on the ground of
non-complidnce with the requirements of

r. 33 or for any other redsofi:. The
petitioner was not represented; but my
attention wds called to the words in r. 33:

"No ordetr shall be made on the
petition of any petitionetr who
has not ::. attended before the
registrar ..:.. and sdtisfied him
in manher required by this rule.!

It seems to me that those words mean no

motre than that no ordetr shall be made in
favour of any petitioner who has not
complied with the requirements of the rule,
and do not operate to protect 4 petitioner
from an order for costs where for any reason
his petition is tnsuccessful:" \

Resort to authority seems ﬁnheééssaff for support of the

well established proposition that a judge has a genetal discration:ry

nover to strike out proceedings that are defective ot to dismiss
proceedings for want of prosecttion.

In the cited case the petitionetr had defiﬁiteiy and clearly
indicated that he would not be presetuting hi§ petition and the
nuestion for the trial judge Was whether be shsuld merely strike ont
the petition for non-compliance with the Rules ot dismiss it for
want of prosecution with, in either event, costs to the respondeni.

The instant case is clearly diétinguishabie; The petitioner
had indicated indubiﬁgbly his intention to proceed by taking the
nasitive steps requi;ed by the Rule: On the 3rd day of November,
1946 a draft memorandum of compliance in the followitig form
settled and signed by one W.W:. Coke 4s petitiotiet's attotrtey wes
filed in the ﬁegistty:

R PeE e e e marr 4 i 22
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MEMORANDUM OF PRESENTATION
OF PETITION

SUIT NO:. E249 OF 1986

IM THE SUPREME COURTOF JUDICATURE OF JMMAICA -
IM EQUITY '

IN THE MATTER OF JAMINCORP
INTERNATIONAL MERCHANT BANK LIMITED

AND
IN THE MATTER OF THE COMPANIES ACT

The Petition was presented on the 7th day
of October; 1986, and filed off the 7th day
of October; 1986 and appointed to be heard
by a judge on the 6th day of Novembetr, 1986,

2. The Registered Office of the abovenamed
Company is situate at No. 64 Knutsford
Boulevard, Kinigston 5 in the parish of
Saint Andrew which is withih ten miles
of the Supreme Court Registty.

3. The Petition wad advertised in the Daily
Gleaner or the 27th of October; 1986 and in

the Jamaica Gazette Bxttdordinary on the
27th of October, 1586:

The Affidavit of Oscar Simpson verifying
the Petition wds sworn to on the 7th day

of October, 1986 and filed on the 7th day
of October, 1686:

5. The Affidavit of Service of Petition sworn
to on the 27th day of Octobet; 1986 proves
the service of the Petitioni on the Company
Jamincorp Interhational Metrchaht Bank
Limited on the 17th day of October; 1986,

The appointed day to show compliance with

the ruleg is the .:.... day of Movember; 1986
at Jio...

RECISTRAR
Tre Registrar omitted however to fix a date in the space provided
for the nurpose. It {; not being contended that the procedutrsl
requirements mentioned therein had not beeti peffoimed.

Rule 28 provides a time-table for advertising the petition
and the sanction of tremoval from the file fof fFailure to tompiyz
No time-table or specific sanctiofi 1§ provided; if the evetit the
Registrar fails to appoint a day fof attendance offt hiM as required

e e S
T e T s I =

R <= o




584 3

-10- | b

by Pule 33. Accordingly, if the petitioner's attorney was
sufficiently alert and astiite he cotild attend to dbtain the
Registrar's certificate of compliance at any time eveit on the i

morning of the 6th Novembetr before the petition came ofi for %é
(;ﬂ hearing. Accordingly, I am of the view that this defect in il
nrocedure in the instant cdse. 18 ctleariy within the contdmplztion
of Rule 226(1) which reads:

“No ptoceedings under the Act or the Rules
shall be invalidated by any formal defect
or by any irregularity, tnless the Court
before which an objection i$ made to the
Ftoceedihﬁ is of opinion thdt substantial
njustice has been caused b{ the defect

or irregulatity and that the injustice
cann:t be remedied by any ordet of that |
Court."

<uf Not appointing a day for attenhdance on him was anh omission by the

Registrar, a public officer. It follows, therefotre, that not-
withstanding the imperative "shali® in Rule 33, the appointing
of the date for attendance to obtain a certificate of Comﬁiiancn
is directory [see Haigbury's Léws of Englahdy=‘3rd Ed: Vol: 36
paragraph 656 pp. 435-6].

Accordingly, I am of the view that in hoiding that-

(:U the defect was incurable, Wolfe J: erred: I am, however, in
; sympathy with him because that was the view of counsel on both
sides. Notwithstanding, the decisioh wad his to fake;
On the question whether or not the affidavit in
verification of the petition by Oscar Simpson complied with

Rule 30 the learned judge had this to say at p. 92:

"Rule 30 which requires an affidavit verifying
the Petition to be filed draws a tlear distinction
betweén individual Petitioners and Petitioners who
o « are corporate bodi&s: The tule is unmistakably
- clear in relation to Petitionetrs; othet than
corporate bodies; that the affidavit verifyinig the
petition must be filed by the Petitioner himself,
or if more than ofic petitioner by ohie of then.
It is my considetéd opinion that the word Filed
refers not the lodging of the affidavit in Court
but to the making ahd 8wedring theré6f: In relation
to a corporate body the tule &peaks of the verifying 1
affidavit being filed by 4 person tho has been 1]
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“concerned in the matter on behalf of the
corporation: = The Companies (Winding-up)
(Amendment) Rules 1967 (S:1: 1967 No. 1341)
amending Rule 30 of the 1949 Rules trequires
the affidavit to te made by 4 director,
secretary or 'principal officer'. See

Vic Groves and Compahy Limited [1964] 1 W.L:R.
956, Oscdar Simpson under whose hand the
affidavit Vverifying the Petition appesars, in
the 1light of Rule 30, is hot a4 person qualified
to make the affidavit. The affidavit had to

be made by the Petitioner himself, he not beinc
a corporation,

Now Rule 30 reads:

"Every petition shall be vetified by an
affidavit referring thereto. Such affidavit
shall be made by the petitioner,; or by one of
the petitioners; if more than one; or, in

case the getitioﬁﬁs presetited by a corporation,
by some director, sccretaty, ot other
principal officer thereof; and shall be sworn
after and filed within four days after the »
petition i§ presented, and suich affidavit shall
be sufficient prima facie evidence of the
statements in the petition."

Before us Mr: Langtin submitted that Rule 30 is
directory as to the. 'kind of affidavit to be acceptéd asprima
facie evidence of the state@eﬁté in the petition:. The Court
therefore ought to accept ii 4 proper case such 4s this, the
affidavit of the Assistant Inspector of Banks having regard to
his duties under the Protection of Depdsitors Act and that the
material facts in the petition are more within hid personil knowledge
than the petitioner himseif. Furthey having regard to the multi-
farious functions of a Ministet, it is not to be expected that evaory
duty and power must necessarily be petrsonally performed by him and in
this regard the reascning in Cdrltona ttd, V. Commissionersof Horks
§ Others (1943) 2 A1l E.R. at p: 563 is applicable.

In support of his argument that an affidavit
filed by a person other than the petitioner may be accepted in

certain citcumstances he referted to the followifig cases; In Re

Brandy. Distillers Co. (1901) W.Ns at ps 372'1h:ﬁé.African Farms),

Limited (1906) 1 Ch. 640 and Re Allied Produce To. Ltd. (1967)

3 A1l E.R. 399.

1

-
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In reply Mr. Rattray re-affirmed his stand that this
rule is mandatory (see In Re Charterland Stores and Trading Co.)

(1900) 69 L.J. 861. He argued that the cases cited by petitioncr's

counsel do no more than state that the netitioner can act thrcugh
an agent duly authorised og?yigeauthority devolves. 1In the
instant case Simpson is heithet an agent nor has thete been 2
davolution of authority. Thé‘pefson in the line of devolution is
the Inspector, who is the Goverhor of the Bank: 1In both the

African Farms and the Vic Groves cases, there Were exceptionsal

circumstances and rngggp4y-'bisti11ers Com pahy the Attorhey-

General is in a special positioh.

In Re Vig GxoVes'Cox'Ltd. (19s64) 2 A1l E.R. 839,
the petitioner of the win&ing-up petition was a limited company.
The affidavit in support was filed by one of thirty-two divisionzl
managers. It was held that the divisiohal mahagef was hot a
director, secretary or other principal officer within Rule 30 and
although in excertional circtmstances a petitioning company micht
support its netition by an affidavit sworn by some petson (mot
heing a director, secretary or principal officer) under a power
of attorney in its bechalf yet in the ptesent case there were no
exceptional circumstances and the affidavit was hot sufficient
comnliance.

This case in my view is not directly in point, A
company is a non-natural petrsona and the trule in its wisdom
specifically named the officers who cotild give 4 suffic%ent
affidavit. That in exceptional circumstances some other person
may give the necesséfy affidavit implies that the rule is not
mandatory. Above all Pennycuick J. did not strike out the netition
but in fact ““take what is the usual course ifn cases of this kind,
that is, make a winding-up order; subject to the production of an

affidavit sworn by a director or sécretary of prihcipal officer."
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In Re. Allied Produced Co. Ltd. the petition was

nresented by the Board of Ttdde under Section 169(3) of the

Companies Act, 1948 seeking an otrder for the compiilsory windins-u-

of the company. The petitiofi was based on 4 report of inspectors
andointed by the Board to examine the affairs of the company end
suypoyted‘by an affidavit sworn by a principal examiner in the
insurance and companies department of the Board and who verifisd
the statements in general terms exhibiting 4 copy of the
inspector's report and deposes that he believes the facts set cut
therein to be true and that the opinions in the report dare those
of the inspector's. Althouigh Buckliey, J. made a winding-up order
on this petition, this case is not conciusivée on the point as he
said at p. 400 :

“"Here, Hobody hds appearsd to tontest the
allegatiofs toftained in the petition: The
allegations #fe, it the circumstances, in
my judgreht ﬁdéquéteiy~guﬁﬁatted by the

evidence:ii.

In Charterland Stores and.Tradifig Cos the wifiding-us

~etition was rresented by John Weil, a merchahf of londoh and
was in respect of a sum of /1,200 for goods supplied.

The affidavit verifying the petition was filed by
Bernard Felix Foran; the Mahdger in Londoh of the petitioner's
business who deposed to the effect that the petitione¥ carried
on extensive branch business in South Affricd and was himself
then engaged in South Africa; that such of the statsments in the
petition as related to the acts and deeds of the petitioner were
true to the deponent's knowledge and such of the statements os
related to the acés and deeds of other persons he believed to be
true. In subsequent affidavit he deposed that he held a power of
attorney authorising him (inter aiia) to commefite prosecute and
enforce all actions and legal proceedings touching the business
and affairs of the petitiomefr i:::is and that he was snetifically
instructed bycablegram to take the present proceedings: On 4

T
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preliminary objectlon that the petitioner had not complied with
the rule of similar terms and tenor as Rule 30 - Wright J. seid
at »n. 862:

"The rule lays it down absolutely that
except ih the specified case of a company
being petitioner; the petitioners,; or
one of them, must make the sthtutory

) affidavit. I cannot see how I can put the
matter right tinder the powers ¢onferred on
the Court by rule 177.F

[Rule 177(1) being similer to present Rule 226(1)] ani

continued:

"In my judgment those words are not wide
enough ‘to ifclude the present case: There
is here mo question of proceedings being
invalidated: the question is,; what evidence
does the Colirt require? Further, it does
not appeatr to me that the ldttet part of

the clause - as to the injustice tiot being
capable of beihg remedied by any order of
the Colirt dpplied. The case i, however,
obviouslV ohe iH which afi obportuhity ought
to be given to the petitioher of putting the
matter right: I will therefotre give 1liberty
to the petitioner to amenid His petition; if
so advised; by adding anothet petsont asg co-
petitioner, and extend the time fot filing
the statutory affidavit until the last day
of the present sittings on which f take

petitions. The petition must stand over until
then."

With due deference to VWright J. in holding as he did,
he was portifical. In his failure to cateporise the defect,
either as a curable irregulatity or as one ihVéiidating the
petition, created ''a neither - fish - nor fowlh uncert;inty; Whet
however, is clear that he gave the petitioner the opportunity to
remedy the defect by granting an adjourhment and extension of
time to do so. )

It is ﬁgt surprising that this case was considered
and dissented from In Re Aftricai Farms fimited. In that case the
petitioner was the Assistant Maﬁagegfgtt¥§sC?§¥§“yih Pietersburg§

South Africa under a ffve years dpfeement from August 1904 and

when the petition was presented he was absent from South Africa:
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The affidavit filed in verification of the petition was made by
Arthur Walter Ramsey of 4, Overbury Avenue, Bﬂtkehham, Kent

as the duly authorised attorney or agent of the petitioner.
Warrington J. in overruling the preliminary objection}that the
retitioner has not personally sworn to the affidavit in

verification said at p. 642:

- "I have also spcken respecting the matter
to Btickley J.; to whom theé compuny business
has been dssigned. He has pointed out to
me, and I in turn now desire to point out,
that r: 29 does not state what is to be
the restilt of non-compliance with its
provisions. The rule does not &ay that the
petition is in that case to fall. The tule
is merely ditectory as to the kind of
affiddavit to be accepted as evidence: That
leaves it open to the Coutrt, in a ptroper
case; to dccept an affidavit which in an
ordinary case coming before the Court would
be accepted ds sufficient evidence: 1 have
already said that in this case the affidavit
in question is of more value than that of the {
petitioner; and therefore; oh the principle I |
have mentioned; I dccept that affidavit as
a sufficient compliance wiss:t

I have no hesitation in prefertritig the positive
treatment of the question by Warrington J. to the uncértdinties
in the earlier opinion of Wright J.

Now in the instant case, Oscar Simpson in his affidavit

dated 7th October 1986 Verifying the petition deposes:

v{, That I am authorised undet Section 12(2)
of the Protection bf Depositors Act to
assist the Inspector ih the performance
of his functions undetr the Act; that
pursuait to such atthorisation; I am
the principal personh responsible for
making regular ifispettion of Companies
licefised under the said Act; that I have
been concerned in this matter in such
capacity with Jamincorp Intetniational Merchant
Bank Limited as I have carried out
severdal inspections on that Company.

2. That stuch of the statements in the Petition
now produced and showh to me marked with
the letter "A" 48 relates to the acts and
deeds of Jamincorp Intdtrnatiofial Merchant
Bank Limited are trus td the best of my
knowledge."

and in a stibsequent affidavit dated 15th Octobetr 1976 he deposes
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to particular facts in support of the petition. It is agreed

by all that there is but one Inspector of Banks and he is also
the Governor of the Bank of Jamaica. His extensive and exacting
duties:under the Protection of Depositors Act is set out in

(u} . Section 12 of the Act. The legislature in its wisdom provides for
the appointment of a person to assist the inspector in carrying
out his duties. Sucﬂ?éppointee at all material times was

Oscar Simpsom. The petition tofitains serious allegations. He

speaks from personal knowledge and is therefore in a better

position than the petitionet to verify the allegdtion$ containcd

in the petition. His appointment and duties tnder the Act in
\ my view provides the hecessatry relationship with the petitioner
C;} to render him competent to make the affidavit in verification. iﬁy

In support of his contention the adjournment should

have been granted, Mr. Langriﬁ furthet submitted, thdt assuming
the affidavit of Mr, E.A, Williams dated 3ist Octobetr, 1986 was

i
acceptable as an affidavit in bpposition, it was not filed within ig
the time prescribed by Rule 6; hamely within seven days of the §§
date on which the affidavit verifying the petitiof was filed and il

C;\ the petitioner was not giveh a4 reasonable opportutity of replying. ||
To this Mr. Rattray pointed out that although the i

affidavit in verification was sworn to on the 7th Dctober, 1986

and the provisional liquidator appointed on the 1sth october it it

was only on the 17th October that service .4f the relevapt documents
was effet¢ted on the respondent and the petitioner should not

compiain when he himself did not observe the rules.

The adage - "people in glass houses should not throw @ﬁ

( ) stones' is applicable to these circumstances: The petitioner was @L

dilatory and accordingly, if it were hecessdry,; an application
by the respondent to extend time to file ati dffidaVit it bpposition M:
would be virtually irresistible. On the qther‘héﬂd; an adjournment *i\
to give the petitionér time to reply to the affidavit in opposition
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would be fair and reasonable. Surprisingly this was not urged
before Wolfe J. as é[ground for seeking fhe adjournment.

' Mr. Réft&éy_as an alternative or in addition ta his
arguments on tﬁé méndatpry'natufe of Rules 30 and 33, submitted
first that the leafnéd‘judge did: in fact exgﬁgise his jutris-
diction and in this tegard he ddverted to thévfdiloﬂing.$tate—

ment in the learned triaiijuégé’s'reasons for judgment.

"To have granted the adjouriment would

have been undoubtedly a wrong exercise

of the Court's discretion in that the

Court felt it would have beeti hdrsh,

‘unconscionable oppressive and upjust to

the Company 4s nought could have been

achieved by such an adjourhmetit,
He reminded the Court that ds a reviewing Cdurf; 4 Court of
Appeal should not lightly interfere with the distrebion of a
trial judge.
- | | Ever so often in interiocutory appeals we are
reminded of the accepted approdch of an appellate court in
reviewing the exercise of 4 judge's discretion: The. principle
has been restated and redffirmed in a number of tdses afd it is
enough to quote the concise statement of the prifciple in the
Privy Council case - Ratnam V. Cumarasamy (1964) 3 A1l BE.R. at
p. 934:

"The court will not interfete tinless
it is clearly satisfied that the
discretion has been exercised ‘oh a
wrong principle and should ‘hive been
exeredsed in a contrdary way or that

there has been a mistarridge.of justice."

However, 1 do not interpret that statement to mean

that when an appeal challenges the exercise of judicial discretion,
. A K

the Court of Appeél should adopt a 'laissez faire' attitude and
where the interpretation or the i&ént1t§ of the tredasons for the

exercise of a discretioh is called in question, the members of

the Court of Appeal heed do ho more than piously intone.'we:cannot

[leérned judgé] they purpose see but all is well thats done by

thee."
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As was said in Evans v. Bartham (1937) 2 Al1 E.R.

654:

“But the court is not entitied simply

to say that; if the judge had jurisdiction,
and had all the facts before him, the Court
of Appedl cannot review his ordetr, unless
he is shown to have applied 4 wrong principls.
The coutrt must; if necessary, exdmifie anew
the relevant facts and circumstances; in
order to exercise by way of review a dis-
cretion which may reverse bt vary the order.
Otherwise, in ihterlocutory matters, the
judge mifht be regarded as independent of

supervision."

With referehce to the passage referred to on this
point in my view it does not in any way altetr ot modify the
opinion earlier expressed that the defects in the petitioner's
proceedings werc incurable and!éh adjournment waté pointless. It
is unrealistic to say that there was the proper exercise of his
discretion in those circumsfanceSs. Howewet this is not the end
of the matter. It brings me to Mt: Rattray's second alternative
submission, which was to the effect that in the particular
circumstances of the case it was just and equitdble to dismiss
the petition. To summariSe,.he drew attention to the followine
circumstances:

(i) That the petitioner hdd not proceeded
with due diligence and with ths
expedition required by the rules
and the nature of the proceedings.

(ii) That the exparte order appointing

the provisional liquidator was so
onerotis that the respondent had to
obtaift orders for limited access
to funds and records to be able to
honour outstanding financiasl commit-
ments and to provide for certain
imminent contingencies; and

(iii) Having regard to the nature of the
respondent's business; the adjournment
woilld cause furthetr irteparable damage.

These circumstamc#8 merit due consideration but a
balance must be struck.  Onths other side of the &cale there are

the following weighty circumstances:
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(1) The petition brought by the Minister Lo
under the Protection of Depositors .
Act, the title of which Act is |
suggestive of its legislative intent,
is prima facie in the public interest.

. . (1i) The dllegdtions in the petition and
(~> supporting affidavit raised issues of

- exceptional public impotrtance and it
is in the public interest aé well as
in the interest of Jamificorp that there
should be prompt and findl determination
of the issues by the Court.

(iii) There were irrcgularities on both sides
and as stated above, the defects in
the petitioner's proceedings were not
only remediable but could be easily and
promptly remedied.

(iv)  The dismissal of the petition was subject
to the following ridet:

(b) - YThe dismissal not being a
dismissal on the merits.'

It was conceded by Mr. Ratttray that this decision has left

unresolved imvortant questions as the petitioner can again

bring a fresh vetition. ' j

Accordingly, the interest of justice was strongly in

favour of granting the adjourmment for the procedural irregula¥ities

to be remedied. It would be sufficient sezmction to condemn the

. petitioner in costs.

For these reasons I concurred in ailowing the appeal wl!

with the consequential orders as set otit above.

(M
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CARLEY, J.A.:

l'e are concerned ifi this appeal with two matters of
procedure under the Companies (Winding-up) Rules 1949 ‘
(the U.K. Rules) which by Section 323(4) of the Companies

Act have become incorpotated into our law: The merits or

otherwise of the proceedings filed against the respondent

is not before us and hothing I say in this judgment is to

be taken zs expressing any view whatsoevetr ih that regard.

The matter arises in this way. On the 6th November

last, Wolfe, J., had before him 4 petition presented by

the linister of Fihante uhder Sectioft 11 of the Protection

of Depositors Act; praying that the respondent company be

wound up.

The petitidn was supported by an affidavit in

verification, a requitement of Pile 30 of the Winding-up

Rules.

By reason of the fact that the Minister of Finance,

was not the deponent, a difficulty; it is $aid, has arisen.

This is one of the procedural matters to which I earlier

animadverted. The learned judge also had before him a

liotion filed on behalf of the respondent which sought the

following orders:

lTl .

That the Minister of Finance, the Petitioner
named in the Petition herein; which was pre-
ferred on to this Hohourable Coutt on the
...... “day of October, 1986, be restrained
from taking any further proceedings upon the
Petition.

That the Petition be removed from the file of
proceedings and/or be struck out as it is an
abuse of the process of this Honourable Court.

That the appointment of the provisional
liquidator be réscinded.

That the Company be awatded damdges for the
loss of its reputation, goodwill, loss of
profit and business.

That the Petitioner be condemred in costs."
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"30. Evefy petition shall be verified by
an affidavit referring thereto. Such
affidavit shall be made by the petitioner,
or by one of the petitioners; if mote than
one, or, in case the petition is presented
by a corporation, by some director, secretary,
or other principal officet thetecf, and
shall be sworn after end filed within four
days after the petition.i$ presented, and
such affidavit shall be sufficietit prima
facie evidence of the statemenits in the
petition.*”

The learned judge in the fACG of this conjoint
application for dismissdal by both parties was petforce
constrained to accede to the agreed course; and accord-
ingly, he made the order which gives rise to this appeal.

It is right to point out'that counsel for the Minister at

the hearing in the Coﬁrt below did not expressly dséent to
the orders sought on the Respondént‘s Motion, but his con-
duct in the circumstances inevitably led to the result

which I have indicated. In these circumstances, one must
have a great deal of symcathy for the iedfned judge, because,
in the cvent, he had before him what amoufited to an
unopposed zpplication to dismiss the petition,

Hevertheless, I fear he fell ihto error; he exerciscd
his discretion, in my visw, wrongly: Let me say at once
that I am very conscious of the function of this Court in
reviewing the exercise of a discretion. I dccept as correct
the statement of Buckley LJ., expressed in a judgment of
the English Court of Appeal in Beck v. Value Capital Ltd.

[1976] 2 A1l E.R. 102 at page 108 where he said this:

vIt is sufficient if the appellate court

is satisfied that the judgey having taken

all the proper circumstances into consideira-
tion, has arrived at a deceision that is so
clearly wrong that he must haVe misappreciated
the weight to be given to *some aspect of the
case."

o
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course, it may dismiss it. This view is not without pre-
cedent. Pennycuick, J., (as he then was) in Re Royal
Mutual Benefit Building Society [1960] 3 All E.R. 460 at

page 461 thought the phrasc means - '"ro more than that no
order sh211 be made in favour of any petitioner who has

"

not complied with the requircments of the rille ..:...:..s
If that be the true construction, then plainly the
provision cannot be held mandatotry but rathet direcctory.
So it st be wrong forvthe judge to have observed that
the failure of the petitioner to attend before the Registrar
was tantamount to an abandonment, or that the defect was
incurablé. What I sugéest the rule requitres is that the
Registrar be satisfied as to compliatnce, prior to the Court
making any order in favour of the petitioner in the terms
of his application, in short, granting the petition.
The learned judge thought that an adjournment would
have been Yharsh, unconsciondbie, oppressive dand unjust to

the company." But, as it scems to me; thi§ dpproach leaves

entirely out of consideration, the interest of the public
at large. The Minister of Finance acting tnder statutory
powers conferred by the Protection of Depositors Act is
charged with the responsibility of protecting the many
depositors who have invested in the company. Plainly he
is performing a public duty. In the ptoper exercise of
his discretion,ﬁit was incumbent on the judge to weigh this
aspect of thef;atter in the scale and he plainly, did not.
He thus misappreciatal this aspect of the mdttet. This
Court can, therefore, and in my judgment; should do so.

It is not to be supposed that 1 am supporting shoddy
work by the state's legal represehtative; but that defi:
ciency, I ventuire to think, cah best be dealt with by an

R
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order for costs against them, and appropriate critical

comment.

i The learned judge's other basis for arriving at his

%(:) decision wazs his conclusion that the deponent to the

t affidavit verifying the petition was not qualified to do

| so. He came to this conclusion by considering the plain
meaning of the words of the Rule. 1 must confess some
difficulty in appreciating why it was felt that it was at
all nccessary to consider this point when, at all ovent,
no order could be made in favour of the petitioner on the

...... \ petition or there could have been no hearing of the

petition. HowsoeVef that may be, it would be tiseful to

quote Pule 30. It ordains as follows:

Y30, Every petition shall be verified by
affidavit referring thereto: Such affidavit
sha1l be made by the petitionety or by ohe
of the petitioners, if more than one, or, in
case the petition is presented by a corpora-
tion, by some director; Secretary, or other
principal vfficer thereof, and shall be
sworn after and filed within four days after
the petition is presented, and such affidavit

= shall be sufficient prima facie evidence of
(wﬁ the statements in the petition.™

The deponent to the affidavit, Oscar Simpson styled himself

in these terms in paragraph 1:

“1, That 1 am authorised under Section 12(2)
of the Protection of Depositors Act to assist
the Inspector in the performdtice of his
functions under the Act; that putsuant to
such atthorisation, I am the principal person
responsible for making regular inspection of
Companies licensed under the said Act; that I

. "have been concerned in this matter in sich

) capacity with Jamincorp Intetrfational Merchant

- Bank Limited as I have carried out several
inspections on that Company."

The learned judge telied bn Re Vic Groves § Co. Ltd.

[1954] 2 A1l E.R. 839 to support his cohclusion. In that

case, a petition to wind uo a company wa$ presented by a
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company. The affidavit in support was sworh by a
divjsional.manager of .the company, who was not in fact =a
director, secretary or other principal officer of the
company. The company had takei .the course of giving the
divisional manager a power of attorney empowWwering him to

prescnt winding up petitions. Pennycuick; J.; held that

" the deponent was not a director, secretatry or other }
|

principal officer of the company within Rule 30 of the .
Companies ¥inding-up Rules 1949 and although in exceptiondl ‘;f
circumstances a petitioning company might support its ’

petition by an affidavit sworn by some peridfi (not being

a dircctor, secretaty or dther principal officer) under a ;Mg

power of attorney on its behalf, yet in the present case

was not sufficient compliance with Rule 30: Despite this
conclusion, Pennycuick, J., did not dismiss the petition
as Wblfe, J., did, but said this at page 842: ‘

"In the circumstances, I will take what is L
the ttsual coutse in case$ of this kind, o
that is; to make 2 windifg-up order subject :
to the production of an affidavit sworn by o
a director or sccretary or a principal 1
officer." ' ,

The significance of the case lies not in what the
learned judge said, although that was important, but what
he did. At page 841, he said this -

" v..,s.. and I think that it is better to
keep to the literal terms of the tule unless
there are special circumstances making a
departure from the tetms of the fule
desireable."

That is but another way of saying the rule is directory.
In the present case, Wwé atre ﬁbtytdﬁtefﬁ@é with a
corporation but with the Minister of Finanes of this

country. I would have thought that the chatacter of the
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applicant brought the case within the category of "'special |
circumstances” and would operate to allow an affidavit by
. . some person qualified to speak to the matter tontained
(1 | therein, to be received as a suffitient compliance with

the rule. B

The case of In re the Brandy Distiller § Company

©[1991] WM 37 is I think, helvful. There the Attorney ' Yi

General on behalf of the Crown desired to present a

netition for the winding?uP of the company and the question H

was, who should make the affidavit made by the petitioner. {]

(:N Rigby, L.J., according to the note of the judgment, thought
: that it was highly inexbedient to adhetre 50 strictly to the

rule -

“as to require the affidavit to be made by
the Attorney General himself. He thought
that the officer of the Court ought to
receive the pétition if it Were verified
by the affidavit of some fit and proper
person, and the Solicitor to the Iniand
Revenue would be a proper petrson for the
purpose.’! :

<v3 Cne would have thought, seeing that the purpose of
‘ the affidavit is to verify facts, that the affidavit would

be of more value if it were derosed to by some person who

had an intimate knowledge of the facts than one who could
only sveak from heresay. This approach is to be seen in

another case. In re African Farms Ltd., [1906] 1 Ch. 640,

Warrington, J., had before him a petition where the !
affidavit in vefification vas made by the attorney or agent
. of the petitioner and not by the petitioner himself. The

learned judge said this at page 641:

“1t is. plain here that the attorney knows
the material fdcts and thdt the petitioner ;
does not and therefore that the attorney's |
evidence is of more value than thdt of the
petitioner."”
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the sexson who actually carries out the duties overseeing
companies licensed under the Act, is the Inspector who is
aufhorised to appoint an assistant. See Section 13 and
Section 12(2). There can be little doubt that this
assistant would have more material within his knowledre
than cither the Minister of the Inspector. The affidavit

. recites in paragraph 1:

"1, That I am authorised under Section 12(2)
of the Protection of Depodsitor§ Act to assist
the Inspector in the performatice of his
functions tihder the Act; that pursuant to
such authorisation, I am the principal nerson
responsible for making regular inspection of
Companies licensed under the said Act; that I
nave been toncerned in this mattetr in such
cdpacity with Jamincorp International rerchant
Bank Limited 4s I have catrried out several
inspections on that Company."

For the rurpose of Rule 30, I would have little difficulty
in holding that the affidavit filed by the assistant is a
sufficient compliance with the rule.

I must mention in re Charterland Stores and Trading Co.

[1900] 69 C.D. 861. 1In that tase the petition was preseated

by 2 merchant, one Julihs'ﬁeil, while the affidavit was

made by Bernard Felix Foran, who desctribed himself as
Manzser of the business catried on by the petitioner: The
judge in that case, Viright, J., held that the rule was
explicit in its terms but observed in the tresult that the
case was one in which an opportunity ought to be given to
the petitioner of putting the matter right and ordered that the petition
be stood oveff/ The learned judge,; it is clear, regarded the
words of the Rule as mandatory. This case is, however, not
supplied by other authority. By 1906 the practise with
respect to the affidavit in verification had become estab-

lished and the view in the Chancery Divisioh was that -




the rule is merely directory as to the kind of affidavit to
be ‘accepted as evidence (per arrington, J.; in In re

African Farms Ltd. [supra]). 1 would hold that In re

Chartefland Stores and Trading Co. (supra) it's no longer
good lau, |

Seeing that the authorities show tﬁat the rule is
directory, the learned judge was hot obliged to dismiss the
petition on this grqund; \It bears repetition that in any
event, the petitioanas;.étrictly‘speakiﬁg;‘hof yet ready
for coasideration. |

I come now to the motioa by the Respondent. It i
enough to say that having dismissed the pefitiong the other
orders were merely consequiential.

In my judgment, a jldge should be slow to dismiss
proceedings on a technitality, whete it 1% plain that there
is a triable issue. The iearnéd judge in the case had a
defective netition to wind up 2 compahy litefised tnder the
Protection of Depositors Act and a Motion to dismiss that
petition. Where he fell into error was his conclusion that
Rule 33 was mandatory and he was constrdified to dismiss the
petition. Moreover, he failed to considet the public
interest represented by thie Minister of Finance initiating
proceedings.

It was for these recasons; I dgreed with the other of
my lords tha@/ihe appeal be allowed dand ditrections issued

as to the future progress of the matter.

5
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DOWNER J.A. (AG.)

The principal issue of law to be decided in this
appeal is whether Wolfe J. exercised his discretion correctly
in réfusing to grant an adjournment to the Minister of Finance,
the Petitioner in thesé proceedings. 1In orber to appreciate

hiow the point of law emerged it is necessary'tb cite‘the

following passage from the learned judge's Redsons for Judgment

which reads thus:

- "Refore me, Mr. Fraser for the Petitioner

indicated that he was unable to proceed
and applied for an adjournment on the
basis that the Petitioner had not com-
plied with Rule 33 of the Companies
(winding~-up) Rules 1949. More particularly
Mr. Fraset submitted that the Petitioner
had not attended before the Registrar

<:q prior to the hearing of the Pe%ition to

M/ show compliance with the Rules,

Rule 33 stdtes - \

"After a petition has been presented,
the Petitioner, or his solicitor shall,
on a day to be asppointed by the
Registrar; attend before:the Registrar
and satisfy him that the petition has
been duly advertised, that the
prescribed affidavit verifying the
statements thereih and the: affidavit
of service (if any) have been duly
filed; and thdt the providions of

i the Rules as to petitions have been

(’j ' duly complied with by the Petitioner.

! No order shdll be made oh the Petition
of any ﬁetitioher who has notj prior
to the hearing of th¢ Petition, attended
before the Registrar at the time
appointed; and satisfied him in manner
required by this Rule.’

Further thereto Mr. Fraser contended that there
was no affidavit of oupposition filed as required
by Rule 36 (1) which states:

"Affidavits in opposition to a petition
~shall be filed within seven days of
" the date on which the affidavit verifying
-, the Petition is filed, and notice of the
<lﬂ ' Filing of every affidavit in opposition
’ to such a petition shall be given to the
Petitioner or his solicitor or London
Agent, on the day on which the affidavit
is filed.' .
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"For purpose of completeness I set out
belcw Rule 30 of the said Rules:

'Every Petition shall be verified
by an affidavit referring thercto.
Such affidavit shall be made by
the petitioner; or by one of the
petiticners, if more than otie; or,
in case the petition is presented
by a corporation, by some person
who has Dbeen concerned in the matter
on behalf of the corporation, and,
shall be sworn after and filed within
; four days after the petitisn is

B} presented; and such affidavit shall
be sufficient prima facie evidence of
the statements in the petition.'

" Counsel for the applicant quite properly, in my
view, conceded thdt the Rules governing the pro-
cedure to be followed on the presentation of a
winding-up Petition are mandatory a$ opposed to
directory. What then was the purpose of an
adjournment when the defect under Rule 33 was
terminal” in nature? A date having been set for
the hearing of the Petition it was oblipatory of
the Petitioner if he desired an order to be made
cn the Petition to obtain from the Registrar a
date and to appear before the Registrdar on that
date to sdtisfy her of the compliance tith the
Rules. Failure so to do in my view is tantamount
to an abandonment of the Petition. The defect as
I have mentioned was incurable: To adjourn the
petition in such circumstances would be an
exercise in futility, as such an adjournment
could not enhance the pesition of the Petitioher
as far as this petition was concerned. What an
adjournment might have done was to afford the
Petitioner time to file a new Petition whilst the
restraining ordetr remained in force oh the
Petition which had incurable defects: A court
mist never so indulge any litigant: To have
granted the adjournment would have been undoubted-
1y a wrong exercise of the Court's discretion in
that the Court felt it would have been harsh,
unconscionable, oppressive and unjust to the
Company as nought could have been achieved by such
an adjournment."

It is clear that in coming to its decision the court
below accepted the interpretation of Rule 33 as adumbrated by
lir. Fraser for the Petitioner and supported by Mr. Rattray for
the respondent. On,aﬁpéal however Mr. Langrin for the appellant
has invited this court to construe the rule as directory:  That

submission was well founded. - The rule obliges the Petitioner to

v
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attend on the Registrar to satisfy her that the petition was
'uly advertised and that the prescribed affidavit of service
(if any) had been duly filed and that the provisions of the
Rules as to petition have been duly complied with by the
Petitioner.

What was the purpose of this provision? To my mind
it is to ensure that the respondent was made aware of the case
against him and that the Registrar was satisfied that he was so
aware. In this case the respbndént was served with the relevant

papers and the petiticn was advertised in the Jamaica Gazette of
October 27, 1986 and the Daily Gleaner of the same date. The
only lapse was the Registrar's signature to indicate that she
was satisfied that the Rules had been complied with.

It is true that Rule 33 Stipulates that, no order
should be made on the Petition if the Petitioner had not prior
to the hearing of the Petition attended before the Registrar at
the time appointed and satisfied her in the manner tequired by
the rule. It is to be understood that no order implementing the
Petition should be made and thisyimplied that there should be no
hearing and determining on the merits until the Registrar
sigpnifies compliance with the rules. It would not however
rreclude the granting of én adjournment for this is a discreticn
vhich always inheres in a ccurt. Moreover, quite apart from the
construction of Pule 33 standing by itself we were directec to
Rule 226 which states: |

1226 (1) No proceedings under the Act
or the Rules shall be invalidated
by any formal defect or by any
irregularity, unless the Court
before which an objection is made
t6 the proceeding is of opinion
that substantial injustice has
been caused by the defect or
irregularity and that the injustice
cannot be remedied by any order of
that Court.

™~
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34.
" (2) No defect or irregularity in
the appointment or election of an
Official Receiver, Liquidator or
member of a Committee of Inspection
shall vitiate any act done by him in
good faith." ;

When this rule is considered it is clear that it

\ ‘envisages that procedural irregularities as the failure to attend
(;/ cn the Registrar may occur,. In such a case an adjcurnment
cuzht to have been considered and granted unless the Court below
found that substantial injustice was caused by the defect or
irreéularity and that the injustice cculd not be remedied by any
rule of the Court. Regard must be given both to the interests
cf the Bank and to the security of the depositors' funds.

It is apainst that background that we must consider
the ‘learned judge's ruling that the defect of not attending on
the Registrar was terminal in nature and amounted to an abandon- |
ment of the Petition. He added that the defect was incurable: !
Of necessity, the finding that a new petition would have to be
presented was wrong, as the procedural defect could have been
cured by attending on the Registrar. 1Instead of seeing the
application in that light, the judge saw an adjournment as a
means by which the restraining order would remain in force on
(L) the basis of a Petition with incurabie defects: 1t was because

| of that error, that, in addition tc his failing to see that an
adjournment was an option in the‘circumstances of this case, ’
that he held, to adjourn would have been unconscionable, oppressive §
and unjust to Jamincorp International Merchant Bank Ltd.
There are many aufhérifies to support the principle

“that an appellate court will not interfere with the discretion

g
of the judge unless he has proceeded in his judgment on some rs
<:f erroneous principle of law or has not exercised his discretion

on the facts of the case per Lindlay L:J. Young v. Thomas (1892)

2 Ch. 134 at 136, There are-stafemehts to the sathe effect in

Fvans v. Bartlam (1937) A.C. 473. It is on those principles
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that I find that Wolfe J. erred in law in finding that he had

no discretion to grant an adjourhment and further that had he
granted one it would have been oppréssive to the Bank.
Because we have allowed this dppeal and ordered

that there be a hearing on the merits by December 8, 1986, it

is important to confine these reasons to the iSsuesnecessary
to dispose of the appeal. Apart from dismissinhg the Petition
Wolfe J. discharged the appointment of the Provisional
Liquidator who had been appointed on the 15th October by
Harrison J. He also ordered that wheh damages wetre assessed
and the costs determined they were to be paid to Jdamincorp
International Merchant Bank Ltd before any other Petition on
the same matter be brought: It was ih the light of those

circumstances that the Petitionet appealed on the following

grounds:

"1, That the leatned trial judge erred
in law in dismissing the Petition
on the bdsis that tge procedural
requirement of Rule 33 cf the
Company Wirding Up Rules had not
been complied witE;

2. That the learned trial judge erred
in law in holding that the
Respondent's affidavit in support
of the Motioit to Dismiss the Petition
could be lawfully used as an
Affidavit iH opposition to the
Petition.

3. That the learned trial judge erred
in law in holding that the Petition
was invalid because the Affidavit
in Verification of Petitich Was not
sworn to by the Petitioner himself.

4. That the learned trial judge erred
in law in failing to exercise his
discretion in a judicial manner to

~grant an adjourn in circumstances
“when it was reasonable to do so.

5. That the learned trial judge erred
in law in aWafdiﬂﬁ damages and
ordering that such damages be
assessed ahd paid to the Respondent
pricr to the presentation of any
other petition *

©ors



36,

(3) when he had not heard the
merits cf the Petition but
sought to dismiss the
Pegition on a procedural
point;

(b) because. an Order that such
damages be assessed and paid
to the Respondent prjor to
the presentation of any other
Petition was invalid, ultra
vires and in exces$ of jurisdic-
tion hayipg regard to the
provisions, object and purpose
of the Protection of Depositqrs
Act." '

It is pertinent to advert to interlocutory matters
in order to appreciate the significance of the order belcow and
grounds of appeal, The Petition was presented by the'Hon.
Minister of Finance on Jamincoyrp International Merchant Bank
Ltd pursuant to Sectiop 11 of the Protectiocn of Depositors Act.
That Act as the Title sugge$t$ is for the protection of
Depositors. It is for the MjpiSter, givenhis statvtory powers
to institute proceedings to protect Depositors, The grounds of
the Petition were that the assets of the Bank werc less than
the amount of its liabi;ities'that it was unable to pay its
depositors and that the Bank failed to comply with section
6 (b) of the Act to deliyg;”pcgopnts to the Mipist;ylof Finance
for the financial year 1985. Such allegations were of a most
sericus nature and the Bank has presented a detailed answer t¢
these charges, It is ip the interests of justice that this
matter be deteymined with promptitude and not only is it in the
interests of justice byt it is in the interests of the Bank tc
vindicate its claims against the Inspectorate who have been
given epormons powers to police this area of the money market.
It is not to be questioned that in a proper case a judge would

have had the power to strike out a case and to order costs

against the Petitioner, but the instances must be rare indeed
when a court could fetter the statutory power of a Minister by

imposing a3 condition that proceedings could only be institute:
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again on the conditjon that the damages assessed and the costs
determined be paid, This is not such a case and on this
ground T would find for the appellant.

'COmplaint was madg that the trial judge erred in
law in holding that the respondent's affidavit in support of the
Motion to dismiss could be used in opposition to the Petition.
It must be noted that the petition came on for hearing on the
6th of Navember, 1986 and there was also a motion to dismiss
the petition as well as an affidavit in support of that Motion.
It is pertinent to set out the grounds of the Motion as it
enables us to understand why the judge made the consequential
orders he did, The grounds read:

"I, That the Minister of Finance, the
Petitiongr named in the Petition
herein, which was preferred to
this Honourable Court on the day
of October, 1986, be restrained
from takipg any further proceedings
upon the Petition.

2, That the Petition be removed from
the file of proceedings and/or be
struck ocut as it is an abuse of
the process of this Honourable
Court, '

3. That the appointment of the
provisionpal Liquidator be rescinded.

4. That thé Company be awarded damages
for the loss of its reputation,
goodwill, loss of profit and business.

5. That thesPetitioner be condemned in
costs,

6. That”tbisiﬂonourable Court. grants
such further or other relief as it
deems ' "
The provisioﬁs regarding an Affidavit in opposition and reply
are set out in 36 (1) of the Winding Up Rules cited previously.
The affidayit in verification was filed on the 7th of October
and served on the 17th of October. The factual situation was

that the Petition was filed on the 7th of October, was served

on the Company on the 17th of October, the Notice of Motion of
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the Respondent and the affidayit was filed and served on ghe
31st of October, so there was a complaint by the Petitioner
that no affidayit in response yas filed and consequently there
could be no affidavit in yeply, Becéuse of the ruling we have
made, that the Petition stands,we ordered that the Affidavit
in support of the Motion to dismiss be treated as an Affidavit
in response,

As far as the remaining grounds of appeal are
concerned comélaint was made that the trial judge erred in
finding that the Petition'wé§ ihvaiid;becauée the Affidavit of
Verification of the Petitibn wa§’ho£ made by the Minister or the
Inspector of Banks who had a statutory yelationship with the
Minister. It is necessary to cite section 12 in order to deter-
mine the competency of Oscar Simpson who deponed that he was
authorised pursuant to section 12 (2) of ;he Protection of
Depositors Act to assist the Inspector in the performance of
his dutics, That section yeads:

| "12 (1) The Mipister shall from time to
time designate a fit and proper
person to be Inspector for the pur-
poses of this Act.
:(2) The Inspector may, with the
approval of the Minister, in writing
authorize any other person to assist
the Inspector in the performance of
his functiops under this Act."

We were informed that the Governor of the Bank of
Jamaica is the Inspector, and the Act recognizes that he.would
need asgistance to carry out the duties pursuant to this Act.

As a matter of construction the person appointed to assist the
Inspector is a person capable of verifying the Petition, and he
states that he is the principal person concerned in making
regular inspection of companies licensed under the Act. Further,
he deponed that he carried out several inspections of this
Merchant Bank, Authorities were put before us regarding persons
apart from the Petitioner whom tbe courts have held to be

competent to verify. It is useful to cite two of these. In Re:

African Farms Ltd £1946) 1 Ch, 640 the headnote reads:
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YRule 29 of the Companies (Winding-up)
Rules, 1903, which provides that a
petition for winding up a company
shal]l be yerjfied by an affidavit made
by the petitioner, is merely directory

i as to the kind of affidavit to be

‘ accepted as prima facie evidence of

the statements in the petition. The
Court will therefore, in a proper case,
accept the affidavit of the petitioner's
attcerney or agent, particularly where it
is satisfied that the material facts are
more within the knowledge of the
deponent than of the petitioner himself.”

The other authority is re: Allied Produce Co. Ltd (196%) 3 All

E,R, 399, Buckley J, stated in part:

"The Petition is based on that report
and is supported by an affidavit sworn
by a gentleman who is principal
examiner in the insurance and
companies department of the Becard of
Trade, who exhibits a copy of the
petition and verifies the statements
in it in general terms. He exhibits
a copy of the inspectors' report and
he deposes to the effect that he
belieyes the facts set out in the
report to be true and that the copinions
contained in it are the opinions of the
inspectors," ’

In these circumstances the ruling of the trial
judge that the officer Simpson could not make a verification or
present the affidavit was contrary to the intendment of Section
12 of the Protection of Depositors Act.

With regard to the order made for damages, in the
context of this case it would be for damages as a consequence of
the ex-parte summons to appoint a Provisional Liquidator. The
importance of the claim is that pursuant to section 11 (3) of
the Protection of Depositors Act, while the proceedings on the
petition are pending, the Bank could not accept deposits or
make payments for the benefit of any person who was an officer

of the company without the consent of the Court. For a Bank

~this is a drastic measure for as soon as the Petition has been

served busipess ceases, However, given our decision that the
petition stands, the order below for the assessment of damages
on the basis of the usual undertaking given by the Attorney

General must be set aside.
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This case was keenly contested and well argued on

both sides, and although at the close of the submissions we
made the appropriate oyder, because of the importance of the

issues ipvolved we considered it necessary to put our reasons

in writing,.
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What transpired before the judge at that hearing is
not without interest and must, therefore; be rehearsed,
and happily, that cati be done quite shortly. Counsel who
then appeared for the Minister of Finance (not being either
of those now before us) sought an adjournment on the basis

that Rule 33 of the Winding-up Rule had not been observed.

Rule 33 provides as follows:

"33, After a petition has been presented,
the petitioner, or his solicitor shall, on
a day to be appointed by the Registrar,
attend before the Registrar and satisfy him
that the petition has been duly advertised,
that the prescribed affidavit verifying the
statements therein and the affidavit of
service (if any) have been duly filed, and
that the provisions of the Rules as to
petitions have been duly complied with by
the petitioner. HNo order shall be made on
the petitioh of any petitioner who has not,
prior to the hearing of the petition,
attended before the Registrdar at the time
appoifnited; and satisfied him in manner
required by this Rule."

The specific defect to which he called attention was the
failure of the petitioner or his attdrney-at-law to attend
before the Registrar to satisfy him as to compliance with
the provisions of the Rule. He said, uowsver, that this

omission was fatal and could not be cured by an adjournaent.

He also deprecated the absence of an affidavit in opposition,

as required by Rule 36.

One would be pardoned for thinking that Counsel was
requiring the Court to dismiss his petition on the ground
that his tackle was not in order.

Vhen ¥r. Rattray rose to address the learned judge, he
supported the nascent application of cotinsel for the
petitioner by pointing out the sanction for non-compliance,
and fired off his own salvo - the affidavit in support of

the petition was in bredch of Rule 30 which states:




He continued at page 642:

I have looked into the practice, and have
. ) ascertaited that there have beefi mafly cdses,
( some of which are unreported,; in which an
- affidavit other than tﬁat of the petitioner
has been accepnted:. 1 have dalso spoken respect-
, ing the matter to Buckley J.; t6 whom the
- company business has been assignhed. He has
pointed out to fe; dand I in turn now desire
_to point out; that r. 29 doe§ not state what
is to be the result of non-compliatice with
its provisions:. The rule does hot say that
the petition is in that case to fail:. The rule
is merely directory as to the kind of affidavit i
to be accepted as evidence. That leaves it :
open to the Coutrt, in a proper case, to accept
an affidavit which in an ordindatry case coming :
before the Court would be actepted as sufficient W
(“g evidence." .

The r. 2% in that case is the Precursotr of R, 30.

Wle have, for whdatevér reéason, ([l suspect merely from

;o@yenience) incorporated the English Companies (Winding-
up) Rules 1849 and accordinsly, I would tonsider it highly

illogical that we should or should have developad some  §

practice altogether different from the jurisdiction from
which the rule is derived. The rule being directory, the
(~J Court is not obliged to dismiss a petition on the ground

that the petition is not verified by the petitioner.

lir, Rattray who argued for the rfespondent; subaitted on
this point that specifically; lMr. Simpson wds not authorised

to make the affidavit. He made this into a point of law.

What he said was that the Protection of Depositors Act does jf

not create any/;tatutory post of dssistant Inspector, and .

<”> accordingly, ﬁ; was not an authorised agent of the linister i
- nor was he acting pursuant to devolution of ministerial
power, : : ;é'f

The Minister of Finance is authotised to file =

!

L]

petition for winding up 4 company under powers conferred gt
i

by Section 11(i) of the Protection of Depositors Act. But

o s -t <
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And again at page 109:

"Wherc a trial judge is not shown to have
erred in principle, his exertcisc of a
disctretionaty power should not be interfered
with unless the apvellate court is of
opinion that his conclusiofi 1§ one that
irvolves injustice, or, to use the language
of Lotd Wright, the aprellate court is
clecarly satisfied that the judge of first
instance was wrong."

The learned judge set out the reasons for his judgment
in a note which has been made available to us and we have
had tho benefit of his views on the relevant rules. First,
as to Rule 33 of the Winding-up Lules,; he concluded, in
agreement with both counsel; that the provisions were
mandatory. He teasoned that an adjournment was incapable
of curing the defect but would allow the petitioner time
to file 2 new petition whilst a restraining otrder remained
in force. "A court', he said, “must never indulge any
litigant.®

It was not in dispute that the petifioher had cartried
out the schedule of acts, with respect to which; the
Registrar was required to be Satisfiéd.‘ indeed 4s 1 under-
stood the matter, all the relevant documénts were filed in
the Registry as to compliance but the Registirar had not
appointed a day for the potitioner of his attornev to show
compliancec.

Rule 23 provides as a sanction against the petitioner's
failure to ag;eﬁd before the Registrar that ''no order shall
be made on thc petition.” 1In this regard; the term “no
order” means that no order in terms of the petitioner's
application can be made on his petition, but itvdoes not
mean that the court musf; willy nilly, dismiss the petition.

The Court is at liberty to adjourn the proceedings or of

5




