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Herein 1t is pronosed to deal first with the basxc procedural
Clare

requ1rements in the nresentatlon of 1nd1ctnents and in passing or in the end

to d1scuss in an open manner some questions that from time to time ar1se.

' THE NATURE OF AN INDICTMENT

An indictment is the accusation in writing of an indictable offence.

Unlike England, iﬁere afe no stafufory provisions for the signing of the |
indictment but it is usﬁél‘and piocedurally proper that‘éhe authority of the
ﬁér;on aﬁtﬁorized to pfefér it sﬂould be evidenced by his signature, It is one
cé;;ain method of distinguishiﬁg an indictment proper from a mere draft or bill
of indictment.

An indictment lies for felony or misdemeanour whether by statute

or at common law.x English law is loathe to recognize a statute as a ''lex

. - v . “ \ . N .
iggerfecta".;g?c%§;51ngly, even where a statute does not use express terms

. . N T .o I I
describing the nature of an offence, if it prohibits a matter of oublic
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grievance to the liberties and securities of the subject or commands @ matter
of public convenience all acts or omissions contrary to the command or prohibi-
tion a;e ﬁisdémeanours at comﬁon law pun{sﬁabié by.indictment ynless such a
prdcedure is excluded by the statute. R v Hall {(1891) 1 Q.ﬂ. 74Zﬁ*€
Indictments ére triable: -

(a) In the Circuit Courts, and

(b) SQch other Courts upon which jurisdiction may

be expressly conferred by statute.

CIRCUIT COURT \

=

On the abolition of Grand Juries in 1871 by Law 21 of 1871 §.3,

the authority for the preferring of indictment was conferred on the Attorney

General and the form as settled by the Act:
Section 2
"On and after the first day of September, One Thousand
Eight Hundred and Seventy-one, all indictments preferred
at the Circuit Courts shall commence as follows:
"Her Majesty's Attorney General presents that, & c."
and in every subsequent or other count in any
indictment it shall be sufficient to say '‘and her

Majesty's Attorney General further presents that,

& cll.ll

e T o e R WY

32 s siakbat SarRTNEF ) LRSI RERI T T ERUEI s b el 2 LGl e



This was the form of indictment in existence up to the coming of
}Llnqﬁfru wieEd sd Ain v b At TR 2} '3 pizac

Independence when, by the provisions of the Constitution all powers and author-

Ty rh e “ln;‘i{ Moy i‘. TR X TRCTE e o e L JRaEe e ; A
'1ty over and in relation to crimlnal proceedings was transferred from the ‘
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Attorney General to the newly created post of Dlrector of Public Prosecutlons

4 ;' '5‘ ¥ " i

‘(see Ss 94 96 of the Constltutlon) and both the author1ty to prefer and the

A

form of the 1nd1ctment were correspondlngly amended to read

Section 2 - Cr1m1nal Justlce Adm1n15trat10n Act: -
"All 1nd1ctments preferred at the Circu1t Courts shall
3o 2T F: BRI SR S
commence in the approprlate form as set forth in Rule 2 of the
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schedule to the Indlctments Act

N
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No 1nd1ctment for any offence shall be preferred unless

IR Nt R A e -;-;-«

the prosecutor or other person preferrlng such 1nd1ctment has

ERR TN

been bound by recognlzance to prosecute or g1ve ev1dence agalnst

vyov -".TQ: \ Ces o

‘ the person accused of such offence, or unless the person accused
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has been commltted to or detaxned 1n custody, or has been bound

cel ! 43:, -

by recogn1zance to appear to answer to an 1nd1ctment to be pre-

L s Lo wids

ferred agalnst him for such offence or unless such 1nd1ctment
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for such o‘fence be preferred by the d1rection of, or wlth the

) N X2 teoo

consent in wr1t1ng of a Judge of any of the Courts of thlS

i R Yoo J.L"

Island, or by the d1rect10n or w1th the consent of the Director ;
3 {

of Pub11c Prosecutlons or of the Deputv Dlrector of Public ‘

i3

Prosecutlons or of any person authorlzed 1n that behalf by the ?
Director of Publlc Prosecutions.
It shall be lawful for the Clerk of any Circuit Court

to insert 1n any 1nd1ctment nresented for tr1a1 at such Court i

[

any count or counts, be1ng such as may be lawfully joined w1th

the rest of such indictment, if the same be founded (in the

o RO SNy |

-vopinion of the Court in or before which_such indictment is %
preferred) upon the facts or evidence disclosed in the examina-
tions or depositions taken before a ReSident Magrstrate or
Justlce, in the presence of the person accused or proposed
to be accused by such 1nd1ctment and transmltted or delivered
to such Court in due Course of Law."

In general the 1nd1ctment is preferred on the basis of the

comm1tta1 prcceedlngs The commlttal must be for a forthcomlng Circuit -

a committal to a Circuit in Session is bad - R v Simmonds & Truman (1964)

¢ J.LiR. p. 2967,

i o
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The ind1ctment is not limited to nor must it necessarlly include
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the' charge on wh:ch the prellminary examination was ordered and held but may
f N S M .
1nc1ude such counts as are dlsclosed by the ev1dence and or statements

R v Willidms (1972) C L.R. 436 but the add1t1on of fresh counts ought not to

be unfair to the accused R v Nesbeth (19?2) 55 C.A.R. 490, In R v Fong (1970)
16 W.I.R 156 it was held that the addlng of a new count before arraignment was

valid- there belng no injustice to the accused by so d01ng. Where add1t1onal

e

charges are preferred based on fresh facts wh1ch were not the subJect of

e

commi ttal proceedlngs the accused ought to be adv1sed at a reasonably early

ﬂ'opportunlty Those engaged in the defence should obtaxn a copy of the indict-

ment at the earliest 00551b1e moment., R v chkson (1969) 53 C.A.R. 263.

In R v Sam Chln 1t was held:

"The indictment, having been preferred by the Attorney
General, was good although the appellant had been committed

for trial upon a charge whxch was bad in Law"

’/&Zi;;ALI | QEéEE} Has the Change in the form of 1nd1ctment affected Q
; ;/”Ql 'the appllcablllty of the deczslon in Sam Ch1n's case to ‘ /

indictments now be1ng presented by the D.P.P."
Although seldom used there is this power in the D P.P. to present

voluntary Bill even in cases where no pre11m1nary examination was held.

GUN COURT - HIGH COURT DIVISION

By S.12(2) of the Gun Court Act:

"Notwithstanding anything to.the centrary, the trial of
any person before a High Court Division of the Court shall be
commenced by the preferring of an indictment against such person:
(a) by an efficer nefforming the functions of Clerk of that

Division, or
{b) by like direction, or with like consent, as authori;ed

by virtue of subsection (2) of section 2 of the Criminal

Justice Administretion Act, -
and'tnefe shall be no pteliminary enamination".

RESIDENT MAGISTRATE'S COURT

Jurisdiction to‘try many indictable offences has been conferred by
S.268 of the Jurisdiction (Resident Magistrate's) Act and other statutory pro-

visions thereunto enabling D.P.P. v Sanchez-Burke (1977) 1 W.L.R. QQS'

The authority and procedure to prefer and try indictments are set

out in Section 272-275 of the Act.
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The procedure is by way of a voluntary bill presented upon an

~
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' order for 1ndictment endorsed on the infbrnatron and signed by the Resident
Sderar htE Ta R 95 ks (e ofy L,g cel,oay
Magistrate, In makrng the order, the R. M. is not 11mited to the charge in
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* the information but may order the presentetion for "any offence disclosed in

fa et 3 l‘_;;;__i j)‘

the 1nfbrmat10n or for any offence or offences" but the 1nformat1qn on nh:ch

. ST A SRR RSN VR RIS

the order is made must charge an 1nd1ctab1e offence. RV Dav1d Grlfflths

e

R. M'C App No. 178/70 In maklng the necessary enqu1r1es to ground the

mak1ng of the order, the Maglstrate may examine potent1a1 exh1b1ts and docu-
_ droes Seoee and
ments pre;udrcaai to the defence (R v Junor (1933) J.L.R. n. 24 at P, 34) but
: IEEE R L S SR T § 7Y SO
there is no duty on h1m to do $0 and the usual practlce 1s for Counsel or .
o R AL

the Clerk of the Courts conduct1ng the presecutlon to open to the facts and

to ask for an order for an 1nd1ctment conta1n1ng such counts as may be founded

on the adduc1b1e ev1dence. The Order must be signed by the R. M R v Joselyn
W1111ams et al (1958) 7 J.L.R. 129 tPls must be done before the indictment is

N

preferred - R v Mon1ca Stewart (1971) 17 W.1. R 381. sThe same R M. who signed

the Order must try the case R v Da\rld Ebanks (1944) 4 J.L.R. 158,

R SRR)

Indlctment\should conform w1th the prov1sions of ‘the Indictments
Act and in partlcular S 4(1)
P ” a "Every 1nd1ctment shall contaln and shall be sufflg;ent
if it contalns, a statement of the spec1f1c offences
with which the accused person is charged together with
such partlculars as may be necessary for g1v1ng reason-
"able 1nformat10n as to the nature of the charoe "
The statement of offence should 1nc1ude a reference to the statute

v

where the offence is created by Statute

In R v Taylor 18 C.A.R. 105, conviction on an indictment laid

H

under a Section of an Act after the words material to constitute the offence
under that Act had been repealed and contained no reference to the New Act under

which it might have been laid a conviction on such an indictment was quashed on

appeal.

1

Where the offence is one at common law but the penalty is statutory,
the statement of offence may or may not include a reference to the statute.

Rv Brzant (No. 2) (1956) 1 W L. R 133
PARTICULARS

i

Where there is a settled form, the prudent course is to use the

form mutatis mutandis.
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No one count should charge the accused with having committed two
Yoapw AzTc) rageonc ert IeT oo en g HD o wrote anves

or more separate offences. Archbold's 37th Bd r122, Dun11c1ty is 8 matter
S o3eervinde eifd Yo wziitdnnrs T oun ST PE AR

of fbrm and not evidence. R v
: vomoepinl aga areed

eenfell et al (1973) 1 W L R 1151

An obv1ous exceptlon to th1s rule is_a count for Burglery and

Larceny - see Jerrick v The Qpeen (1968) 13 w. I 3” 45 fn whlch the gourt held.

heoneEgans 8AF L ive L L A

after industrious research that a count so framed was valtd bpt see

ces{drtemon w0t Fe dnwt. Ure goathors o dot 5] B
Rv NlChOllS (1960) 2 All E. R 449 where e, c?unt for wafehouse breaklng w;th
s SrEC.TIgsl esw i o2n v hEE oo g
intent and Iarceny was held bad for dupllclty. , - , o
et oeneoer baviownd o« PINVTITO UL O Sl 23 RS

In Sookdeo v R (1963) 6 W.I,R, 450 - it was held that a Count for
Robbery with aggravation which charged the defts 'being armed with offensive

weapons, to wit, two revolvers, together attempted to rob" - was not bad for
SR O O &

w o N , - ot i N T ‘4-‘.‘..’-;' j 'f\[—."‘;" “
A dlstlnctlon should be drawn between a co?nt containing two

O I B A ST ¢! PR R T

duplicityf

offences - which is bad for dup11c1ty - and a count which contains alternative

cat mogm s oty T R SR B 16 PR
averments or wh1ch Telates or embraces one activity which is valid.
S St r it otn Shonbasde and

Sect1on 5 to the Schedule to the Indlctment Acts provides:
"(1) Where an enactment constltuting an offence states the

offence to be the d01ng or the om1ssion to be any one of any

L]

dlfferent acts in the alternat1ve or the doing or the omission
to do any act in any one of any different canacities or with
any onerof any‘different'intentione,dor;etates any part of the
offences in the alternative, the acts,'oniseions, capacities,

or intentions, or other matters stated in the alternative in

e y et ; oY vy .;ft

the enactment may be stated in the alternatlve in the count
LA e T ohe Rt 0O S FEUNET RV o

charging the offence. A

e b e

(2) - It shall not be neceseary,rtn an§ count charging a
statutory offence ‘to negative any exception or exemption from
or quaiification to the'operation of the statute creating the
offence.V |

In Thompson v Knights (1947) K.B. 336, a charge of being in charge

of a motor vehicle .... whilst under the influencé of drink or drug to such
an extent as to be incapable of having proper control of the vehicle has been
held not to be had for uncertainty; - the reasoning is delicate. The fulcrum
of the chargeé is the self induced incaﬁibility;'the:neﬁns merely adjectival,
Dicta in.R v Holmes {1958) C.L.R. 394 would indicate that the better form of

pleading would be two counts, one for drink and one for drug, in the alternativc.
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In R v Ballysingh (1953) 37 C.A.R. 28 - where articles stolen from different

3, Po3t im0 snived A3 fearﬂ r 9rly ‘owymrly Lincde Tmm i Y
places n a large store was opined that the proper course was to charge

T2yt ,orivnﬁ LSUEY LR STE etbhicdroch o enden o ¢ otevn
eéach taklng separate count. The appllcablllty of this statement has been

g3 9 i (E321) i tiotavetd v 2 anpebive tae ber oros
11m1tedihy reécent dec151on on the oue*:ctivity”basls, see Johnson v Priddle

(1% P RHER ”‘(fg?i) W, ““a 293.'"”""“‘ e

e : f '~ﬂ: aj ' caapy T P S D LT N ik S
Lt 3303 93 f% ohnson and Brown (1974)'22‘# I‘k’ 371, the accused was
$own SN PN & AT SO ST

charged w1th a 51ng1e count of shootlng w1th 1ntent at two constables.

!
v

“HELpiL at the counts ‘Weré not bad for dup11c1ty as 1t was 1eg1t1mate to

37 v,r

L3t lanh rot bod bies s oo e R
charge in one count one activity ‘even though such activity 1nvolved more than
s el o gpsin ot Lozt 3io- GEb JALLL0 0 TLARIY A v owbien i
one act. T
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Indictment Act - Section 6

"(1) Where, before trial, or at any stage of a tr1a1

[ LA CE ST t WP s Fo-6 SR S { F NN MR = A, AN '\;f'c e

it appears to the Court that the 1nd1ctment is
Daemersn oaretees fodids R rol b ‘ S
defectlve the Court shall make such order for
Cmilw el daikde riburyog gnn o wll R L R R S INT WARY (PR ST DITY (S
the amendment of the 1nd1ctment as the Court
TSI PR AIIVE Catlit- e fet 3 i:-' 2ibal ady o1 oinkeds a8t i ooty

thinks necessary to meet the circumstances of

st satede oy e Pivditanio Tanuyn e b

the case, unless, hav1ng regard to the merlts

L e Corte

of the’ case the requ1red amendments cannot be
made W1thout 1n3ust1ce, and may'Make such order
as to the payment of any costs 1ncurred 0w1ng

to the nece551ty for anendment as the Court

S

“thinks f1t.
TR ‘ rrooo v
(2 Where an 1nd1ctment 1s S0 amended, a note of the
oL T R S R TR B
order for amendment shall be endorsed on the
1nd1ctment and the indlctment shall be treated
. for the purposes of the trlal and for the nurposes

of a11 proceed1ngs 1n connect1on thereW1th as

5 P

hav1ng been preferred in the amended form.

3 -

(3) :‘Where,rbefore trial;vorvat;any stage of a trial,
. .. . .. the Court is.of opinion. that a person gccused may.
. be prejudice or embarrassed in his defence by
.reason of being charged with more than one offence
.in the .same indictment, or.that for any other.. . -
reason it is desirable to direct that the person:

should be tried separately for any one or more
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& 0% V,;ggﬁnqya”ghaggea An -an indictment,: the Court’ may

it

AT .82 om A geparate trial of -‘any. count or counts of
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#5197 Wherk, BePore ‘trial, or at any stage of a trial,
IR 101 ol cou¥t is of ‘opinion that the postponemént'éf
" ©0Y o7 oig krial of a person accused is expedient as a

+ i i7ibbs ¢ consequence of the exercise of any power of the
Court under this Act to amend an' indictment or

to order a separate trial of a count; the Court

epo * shall make such order as to the postpbnement of the

i " ' the trial as appears necessary.

{(5) Where an order of the Couftiis ma&e under this
section for é séparate trial dr fof the post-
ponement of a tr1a1 - |

o (é) 1f such an order is made durlng a

J tr1a1 the Court may order that the
jury are to be d1scharged from giving
a verdict on the céunt or counts the
trial of which is pégtponéd or oﬁ the

indictment, as the case may be; and

(b) the procedure on the separate trial
of a count shall be the same.-in all
respects as if the count, had been found
in a separate indictment, and the pro-
cedure on the postponed trial shall be
the same in all respects (if the jury
has been discharged) as if the trial

had not commenced; and

{c} the Court may make :such order as to
costs and as to admitting the accused
person to bail, agd as to the enlarge-

- ment-of recognizances and otherwise as

- the Court thinks fit,

(6) Any power of the Court under this section shall be in

addition to and not in derogation of any other nower

of the Court for the same or similar nurposes.”



+: The'fudge may-invite addresses’on the #iecessity for amending the

indictmerit- <: Ror- West and Others (1948) 32 Cr.' Apv, ﬁep. 152, The indictment W
'may be amenided even if not bad on its face. R ¥ PopFe-(1951) 1 K.B. 53.
;pe'propeg time to apply fgr,an amendment .is before arraignment
InRv JOhal,(32231:3.WrLgR- 210. where, counts were. added. after arraignment
but before the empgnelling of a jury it was held:- "that no rule of law pre-
luded amendment'ofuan:indictment-aftex‘e;;aignment“either by addition of a
new count or otherwise, eeens®
. Per Curian;

S
LN
+

'PﬁIn,every.qasevin]wnich.@mendment;d§ sought it is
essential to consider with great care, whether the
_ defendant will be nreJudlced thereby "
EIn Johal (snpra) it was sa1d that the headnote in R v Harden (1963)
O —_—
46 C A.R. 90

"An amendment of a count of an 1nd1ctment may not

be made after arralgnment 1f the result is to

R N

_substltute another offence for that originally

charged " f

as a statement of pr:nc1p1e to be aop11ed generally was too w1de However,

y
.

in many cases such an amendment would be 11ke1y to cause an injustice and in
all probablllty would be refused in keepring with the views expressed in a
number of cases dealing with this question, see ﬁ v Radley (1973) 58 C.A.R. 394;
R v Fong 16 W.I.R 156,
In determining whether or not an amendment should be granted the

nature and extent of the amendment enght to be considered. R v Harris (1975)
62 C.A.R, 28.

”'Onitheieuestion of amendment, thc powers of the Resident Magistrate
may even bé wider than those of a judge in the Circuit Court - see
R v Egbert ¥ilson (1953) 6 J.L.R. 269 interpreting S.278 of the Judicature
(Resident Magistrate's) Act.

JOINDER OF OFFENCES

Indictment Act - Schedule - Rule 3

"Joining of charges in one indictment - charges for
any offences, whether felonies or misdemeanours, may
be joined in the same indictment if those charges are

founded on the same facts or form or are part of a

series of offences of the same or similar character.”
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The accused should not be called upon to answer chargeSjog o
"Jgifggrggﬁ3§¥ge§do€egffe§gqangpeﬂqvidence on some of which would be prejudicial
. to othegs.. B,v:Carlesg et .al 25-C.A,R. 43; R v Thomas 33 C.A.R. 74;. - .

R v Hudson 36 C.A.R,.9¢. ' (.

In October 1964 Lord Parker, C.J., issued a practice direction to

.the effect that qther counts may be included in an indictment for murder. This

S S

is not applicable.to Jamaica .- and a count for any other offence should not be

,4
-

included insan indictment for.murder. Cottle v the Queen (1976) 3 W.L.R. 209;

(1977} A,Cw;,333. - Each count in an- indictment is for the purpose of evidence

‘and.judgment, .a separate indictment - R v_Southern 22 C.A.R. 6 - and each

count must satisfy the test of jurisdiction - (post)

SERLES ,OF OFFENCE, ETC. .

T ¢ R v Ludlow (1970) 2 W.L.R. 521 - it was held that two offences

of Attempted Larceny and Robbery with violence-committed in neighbouring public

houses within 16 days could properly be described.as "a series of offences" -
v;; . and .were of "similar‘cbaractgr" to be properly joined as counts in one indict-

ment.

JOINDER OF DEFTS

Where several join in the commission of an offence all or any

member may be jointly indicted for'it. See R v Tizard § Ruxton (1962) 46 C.A.R. 134.

There is no rule of law that separate trials should be ordered where an essen-
tial part of one defendant's defence amounts to an attack on the co-defendant.

R v Grondkowski et al (1946) 31 C.A.R. 116 - more often than not it is prefer-

able that the jury should have all defendants before them in order to deter-
mine whether one or the other or all are guilty.
By S.65(5) of The Larceny Act -
- "If on the trial of any two or more persons
indicted jointly for receiving any property
it is proved that one or more of such
persons separately received any part of
such property, the jury may convict upon
-such indictment of the said persons as are
proved to have received any part of such.

. property."

So each accused may be indicted separately for such goods of which he is found

in possession or jointly with others in respect of all the goods recovered.
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%! Agrvenue tand jurisdiction are In géneral fixed by Statute for'the
purpose .0F tRis.papér it:is gndugh’te set out the thrae!¥sld test to deétermine
whether or not a Court has jurisdiction to hear and'determine ézpaftiéﬁlar

PN .- . I P D [ S PR e i
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{1y Is the offence within the ‘territorial of géggggphiédl“area

a0 Ifnot; isithere somé statute giving éxtralterritorial-
" ijurisdic¢tion - 'e,g.-The Merchant: Shipping K&t”és”&ppiiéable
o« t0 Jamaica < S,24 ofithe Crimbhal Justice fAdministration)
“Act - in réspect of indictable offérices committed overseas
by persons acting in‘the Séfviee 'of the Government. '
In general, the Jurisdiction of the Courts.of a 'coimtry
" are'confined to-offences tommitted Within the confines of

7

* that country - but in excéptiénal ‘cases, 4 coirtry may ~

legislate ‘in respect of crimes committéd By #€s citizens

.. gbroadJ" Exdsptional cases like Joycé V 'D.P.P. " (1946) “A.C. 347

must now be considered from the point of historical interest.

(2) The competence of the Court to hear and determlne the
. -particular offence -, L 4 ~ §§;/,

. .S.C. Cr. App. No. 256/76 - R .v Anthony Clarke (unreported)
-
delivered March 17, 1978,

(3) The accused is not exemnt from the jurisdiction

As understood in (1) ‘and (2) by some propositioﬁ?or Tule of

Law. Pianka v The Queen (1977) 3 W.L.R. 859. \

WITNESSES AT THE BACK OF THE INDICTMENT

The list of the witnesses at the back of the indictment is an indica-
tion that the crown intends té call such wifnesses while the absence of a wit-
ness from the list éven though that witnéss 'was called’at the preliminary examina-
tion is an indication to the contrary. Failure to call a witness at the back of
an indictment unless there is clearly good cause for so doing may merit criticism,
and the judge may "invite'" the prosecution to call the ‘witness - R v Oliva
(1965) 49 C.A.R.: 298. -The Court, however, will not usually interfere unless it can
be shown that the prosecutor was influenced by some obligque motive.

Adel Muhammed el Dabbah v A.G, for Palestine (1944) A,C. 156.

Where the witness is not on .the back of the indictment, it is for

the defence to take steps to have the witness at Court and there is no obligation
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moral or otheryise for the Prgsecution to call sych a witness. Witnesses who

gave evidence at the P,E. should be '"made available'” to the defence - what does

'made available' mean?

In R v Porter § William§(1965) 9 W.I.R, 1 at 11:
"The rules of practice governing the duty of prosecu-
ting counsel are based upon the principle that in
fairness to an accused person every facility should
be rendered him by the prosecytion to ensure that the

jury has before it all the evidence which is material

to his guilt or innocence. To the statement of that

duty made by Lord Goddard, C.J. in R v Bryant (1946)

31 Cr. App. Rep. 151-2 with which this Court entirely
agrees, we would only add to the duty to make a wit-
ness available means to tell the defendant about him,
supplying his name and address'......''and the Court
always has the power in the exercise of its discre-
tion and its duty to ensure that justice is done to
order that any person who it thinks can give material

evidence should be called as a witness,'

On the matter of the duty of the prosecution to make previous statc-

ments of a witness available to the defence, see Sha&e v Harris (1974) 22 %W.I.R. S4.

te LI

The tenor of this brief note has been simplicity. The aim to aveid
abtryse theories and pendantic refinements., Indeed truth and justice are bhest

served vhen simply told.

J.S. Kerr

Wowerr 197879
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