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Herein it is proposed to deal first with the basic procedural
. , ;, t' ,'~. r '{.; , I ~. ':

requirements in the presentation of indictments and in passing or in the end
• -?"

to ~iscuss in an open manner some questions that from time to time arise.
" t

TI-iE' 'NAT\JRS OF AN. INDI CTMEN:r
•

An indictment is the accusation in writing of an indictable offence,

Unlike England, there are no statutory provisions for the signing of the

indictment but it is usual an4 procedurally proper that' fhe authQrity of the

person authorize4 to prefer it should be evidenced by his signature.
.; I

It is one
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certain method of distinguishing an indi~tmeRt proper' from a meredtaft or bill

of indictment.

An indictment lies for felony or misdemeanour whether by statute

or at common law.~ English law is loathe to recognize a statute as a "lex

.~2erfe~t~".~~dinglY>even where a statute does not use express terms
"'. ,', . '. ' . . . ,; 'J.

describing the nature of an offence, if it prohibits a'matter,of ~blic

"1

Ca) In the Circuit Courts, and

(b) Svch other Courts upon which jurisdiction may

be expressly conferred by statpte.

CIRCUIT COURT. ,.
'On the abolition of' Gran'd Juries in 1871 by Law 21 of 1871 5.3,
,

the authority for the preferring of indictment was conferred on the Attorney

General and the 'form as settled by the Act:

Section 2
"

"On and after the first day of September, One Thousand

Eight Hundred and Seventy-one, all indictments preferred

at the Circuit Courts shall commence as follows:
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IIHer Majesty's Attorney General presents that, &c."

and in every subsequent or other count in any

indictment it shall be sufficient to say !land her

Majesty's Attorney General further presents that,

&cit,"

- "'-~~~;"1C'''''''·' ... "....,r ..".V",.,~ ...r,''~·,~"':1'::f',"""~r" ""·T ....·:·.lI';"I'X'f1/i'l, >',' c"'.,\':~""","'"";"'~("""·"'~""';~"'i·rr't;"'f"'n~~~·t:·/r>.;~,"'~-'-:.(···~••
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. ~is ~s, the fora of indictment in exist.ence up t~ the cOIling of
":;'l'~f;,1~(;~f" ~~!~p',t ~;!'1 !~~ F '.,,; f i ' •.•.• t ,~.~'t:;: '[:!l'j {\; ~';1~ ~

Inde~end.e~ce.~~.en .. by the provisi~!1~ 0.£ .the Cons.t,i~~tion .~ll.powers and author-
::',': ,:!t':~ ... ~ ;~Bft~?,t',:" (t~ i~l'!~, ~1rl,~t"'1"'~"'i I ~H' ~]f~',.~:',.·:1 ,'C'! J~' '\~;~'&., .

'ity over and in relation ,to c~iminal proceedings was trans£erred from ~he 0,

.~":- i··r,.-' ""'h',11 t'_! ~~\\';:-,i i"~.,:, i~ (f 1
;,' ~,.~•••1";" " ,i··~:·- .n:t'·;' ,'p ,,;:';~,j ~;.:~ \

: r :I) J,

Attorney General to the newly created post of Dire~tor, ~~ ~blic~os.ecutions

.. / : .~ ~ ~. ':~\-';',:'.' --".'_:- .:.~.;~'~ ~ !':~ :'~ :-~!' !
(see SSe 94-96 of the Constitution) and both the ~thorityto prefer and the

".I.-:~' .' . j,·~"iL;·; ,',;., ~t: ::.' . : .... !.,...... .' .~::. I~ :'/ "

form of the indict~ent were correspondingly amended to read:
r::/:,;'! . .< "!":'/r~n "';,' .-. !

Section 2 - Criminal" Justice Administration Act:
," .~ .:. .~ ... ,r r" .

I', "

tlAlI in.dictments preferred at the Circuit Courts shall
. ~ 1;r ' , , . ; . : ~' '.' '! ~ p.

commence in the l appropriate form as set forth in Rule 2 of the
• ~: ~ .~. ~. ~ ; . a.

" J i ':. I.. ~; j

.:: :".C' ;:;. r -\ I... ~'t .:

~ .~ ••r.~ '~" I -'. :o',"'r !', "1::'.: -( :.;. . . .."';;'. :. 11.1

schedule to the Indictments Act.
":!: I ••' : j ~

...;: f!.: ") ! .~, r

, ~ ·1·.f~ ::
No indictm~nt f~r any offence s~~l.l be pt:~ferred unless
•.... • .·.~~~f :1: .' ..!~'. .,

the prosecutor or other person preferring s~ch indictment has
. • ~), .~; ~ : ,.~~ I ~".': I. . '~ ••~ : ~: - .,;: .. , • }~:;~ .t': j ,.

_bee~ bound by recognizance to prosecute o~ gi~e evid~nceagainst
\ ~ \f .... 'Ul Tl~ '"'''' . :' ~ i ~~.:;' I .' ~ r ~ :' ~ (" "; : ' •.J ~'.. t. ~ "". ~a •• .: .: " ":t, I

the person accused of such 'offence, or unless the person accused
• • ~ 'Or"~ ,", ·,}·t .. ~ .. ~ ~ -," ~ ..':" .~, ~ ~ t.. :) f;··. ,1' i ~ . '.. "'··-:-t ".;. '; ~~fl .'''. ~'.... ,~;,,,,- .'

has b~~n committed to 'or det~irie~' in custod~, or has been bound
• • ••".' t ~'~ ". -.' ,...... i.:. !. : .. ," : . .'. I J ... : I" ~ ~ ,~ ; ". ,,".• ' " ...: ~ ,~"J if '.. .' : ,,;... ;:. ~ , . .. .'.

by recognizance to app~ar to answer to an indictment to ,be pre-
. .', "', 4" ' .:t •. :·:.... "'1 ~., '_,I J;" ;:.:,; .:3'J1,;:-·: :... ~J;': -•. ~

ferred against h~m. fo~ such offence or unless such indictment
\ ..,' ,':11: -~;'L;;·,: ' ..,-\!.' ..~ : I.,.'. :}t,>~b~;"'" ';,;'1" '. "';

for such offence be preferred by the dir~ct~on of, O~ with the
:"; . : r: ':; ~ ( ~~ I : ' '.: ' < ~ ',': ,-,<: 0";

consent in writing of a Judge of any of the ;C,~u:w:~.s. of this .
1.' H • '.. :- ' : :.)' i .' _~;~. L.

Island, or by the direction or w~th the consent of the Director
< . I ,~' '} "

of Public Prosecut~~ns, or of the,?eputy Director, of Public

Prosecutions, or of any person authorized in that behalf by the

Director of Public Prosecutions.

It shall be lawful for the Clerk of any Circuit Court

\ ..
to insert in any indictment presented for trial at such Court,

.. ': l . :.t;: . .

any count or counts, being such as may be lawfully joined with
'~ .. l

the rest of such indictment, if the same be founded (in the

opinion of the Court in ~~ before which such indictment is

prefe~~ed) upon the facts or evidence disclosed ~n the examina­

tions, p~ ;deposi tions tak~!l,'before, a ~es.ident Magi;~,trate or

Justice, in the presence of the person accused, or proposed
• ' ::'. t

to be accused by such indictment, and .transmitted or delivered
i:

to such Court in due Course of Law."
, ~ "

In general, the indictment is ~~eferred on the basis of the
~ ,

committal prcceedings. The committal must be for a forthcoming Circuit -

a committal to a Circuit in Session is bad - R v Simmonds &Truman (1964)

299: .{- J~L~i~. p.

J
:i.U}uaw, ;p~IU'''' U" "'.f\'."~ ~ _~~ -'-O~ •.; .' ~~.,;;;;;~C"~C"". ~,.~. ~~ ,;." .•.• . .. _ .•.M ....-.,--.,.--·- •• <' ..fl::._~~7'\\W~,~I'!;".~:l',yN'll~~;~,~.i,._ ••. 1'>4A "·"'lI d
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The indictment is not limited to nor must it nece.sarily include
:t ,.'":. j ~ ~"'. ' 1'('·'" f;'i..: .;~/",' . I .:.. -. ,,;!;;,:.;! :"!':~',

the'charge on Wh1Ch the preliminary examination was ordered and held., but may
~I' ~' .' i' : ' :' , ;,": , • • ','. ! ' . . I ~ .1 :) · :,.~ · . . ~

include such counts 'as are disclosed by the evidence and or statements.

R v Williams (1972) C~L.R. 436. but the addition of fresh counts.,~ught not to
',... r " ., '

be unfair to 'the accused R v Nesbeth (1972) SS C.A.R. 490. In R v Fong (1970)

16 W. I. R 156' 'i t was held that th~ adding of a new COtUlt before arraignment was

valid,thereb~i~g no injustice to the accused by so doing. Where additional

charg~s ~t;"rpreferred'b'a~ed on fres'h facts which were not the subject' of
.... , : r' _, 'lr.' • ~,' .r '!.. ~ ... : .. ~--.' • to

crimitital rproc'eecfings -the accused ought to be advised at a ,reason~bly early
"' " ( . ,.' "' ~

"opportun"ity. Those engaged in the defence should obtain a copy of the indict-
,., }

ment at the earliest possible moment. R v Dickson (1969) 53 C.A.R. 263.
•

In R v Sam Chin it was held:

!
t

r
1
~

....

"The indictment. having been preferred by the Attorney

General, was good although the appellant had been committed

I
o II(\ N, ,I

'j..\/~·I

for trial upon a charge which was bad in Law";

QUARE: Has the change in the form 0-£ indictment affected
, 1 j' ; ~ : ' i ~ I' " , ;. • ': ~. '., '

. the applicability' of the "decisiOri in Sam Chin's case to

'h~' ":/,t-L'~

~
r...,\~o{II ;~ J w, indictments now being presented by the D. P. P."

" .t/}k' ~ . . ~
~ ~,kl ~ Q; Although seldom used, there is this power in the D.P.P. to present

~ .~ voluntary Bill even in cases where no preliminary examination was held.

GUN COURT - HIGH COURT DIVISION

By 5.12(2) of the Gun Court Act:

"Notwithstanding anything to the contrary, the trial of

any person before a High Court Division of the Court shall be

commenced by the preferring of an indictment against such person:

(a) by an officer performing the functions of Clerk of that

Division, or

(b) by like direction, or with like consent, as authorized

by virtue of subsection (2) of section 2 of the Criminal

Justice Administration Act,

and"there shall be no preliminary examination".

RESIDENT MAGISTRATE 'S COURT

Jurisdiction to try many indictable offences has been conferred by

5.268 of the Jurisdiction (Resident ~1agistratets) Act and other statutory pro-
..-; ..

visions thereunto enabling D.P.P. v Sanchez-Burke (1977) 1 W.L.R. 903'
,/

The authority and procedure to prefer and try indictments arc set

\
, t

:

out in Section 272-275 of the Act.

[
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L...... 0 • I .,.., .... (H)'" j. I r,
~.l,. . ... I i ~(Si'?t!::;,r.in l' 1. '~1.1n 'lOCI oj snlttfU '" t,n ~.."I ." " .~ •• 'L

• ' .. , I. • ., 'lb. procedure is by way of a yollD1tary:bill presented upon, an
". .;, .. '" ~ .. :' r.·;,· , f.. .-;... , j'"

.~,!,' :,; ~lf"' f:rv ~;::;'i ")h1.0 ~r·.< llo.t1.Bnl.r.lBX$ "{'I!.; ; '" .. '., ~

order for indictment endorsed on the infonation an~ signed by the Resident
, . '" ,. b.'.. ".' "1'. . ~,.-, .\

',jr:'C,f. " ....., "T'-' 1-../,.•)",;",,,\1, f1f •.l .... .rf:t 'H1 '$:'~; ".':' t .,Il ',' .'

Magistrate~," I~ m~ki~'g tb~ ~~d;r': the' R.N. is not limited ~o ~he charae in
.; t.·;:· 'T': ,.... I~ rJ'j·~:,~.·~ :7.:,:,"(" 'z' n j

;:",:: Db£:...i:{j' 1u:'1 ~ ,."~ : " .'.:~'.; .
the information but may order the presentation for "any o£fen~e ~isclosed in

(:' .. c.: : :t·,!' l : 1, •••.• ': -',~ ,:-:' :;: 1) ::!~)_~.j~",:~: .. '., ~"", 'J 1 ~"",:. ..-

the information or for any offence or offences" but the informatiqn. on whi«;h
~'"': "':~j~.'.~ :.,; ::r" ~ .• ;,' '·1 r ...., ~J~" L;:A:J :>;, '::.' .<,':1 .'. ,.

the order is made must charge an indictable offence~, 't.:R·v David Grif(ith~ ..
• : .. t { , :- : "'; i. . ". ~ .~.. .' ; . J~ - I. . ~, • ~,';; . '. ~ '"; ~ '....' ~ - :, ., . I '. • '

R.M.C. App. No. 178/70. In making the necessary enqui~ies to ~ound the
:, • , ~f • . ',:". '!' ;' .,; . , :. : . . " . .. ',.,.; . ' ' I' : "

making of the order, the Magistrate may examine poteptialexhib~ts ,~.4 ~oc~-
" ;~. ,t '. -.- . • ..: .' " }:r~':'(' ·.~t'l.r.'.. (' ·)I'~t . "if' ;',~' )-,'I. :. ~ '.'

ments prejudicial to the defence (R v JtD'lor (1~33) J.L.R.p •. ,.24 at. ,P.•.3.4~"put
r": ',"1: I, ! , ',', :.,.i. I , ..•• , . Ft":, ...! t n.r L;~!;1-(n:) .. '.,), .' l /':'

there is no duty on him to do so and the usual p~actice is for CO~s~l o~ ,
.. "~I .. ::. -: '.' ~ .' .: ... ~ r 1" "'.. ". t l C ~ ;.~ ;~ -'.' f'f ';. <l" • 1 r.~· • . I : •

the Clerk of the Courts conducting the presecution, ~~ open tp the facts and
: • , < p. !_::,~.' .~ i'J; •. ',.' . ~ .

to ask for an order for an indictment containin~ such counts as may be founded
.;.'. ; t· i ~ .~

I .. , {

~ ." "':r"

on the adducible evidence. The Order must be signed by the R.li. R v Joselyn
::. t •••~. • ,."1 I -,,"1 ;} j' . - '.' .. ; '': • " • ) .:" ;\ '. ' " ".~

''Ii 1Iiams et al (1958) 7 J. L. R. 129; th is must be d~Et.. before the indictment is
. '. _.. ! . " .' .' . ... ' .! / '1:. ~ :,' ~ 'l ','

preferred - R.v Monica Stewart (1971) 17 W.I.R,•. 38~:. ;.~_'I1le ~~:fR.M. who signed
" .~.:. : ; i. ~. '. •" " J f • ~~ :.. . . '-) ~ . . . ~.' - ~~ , , • .' '''LJ.

the Order must try the case R v David Ebanks (194~), 4 J.L.R. 1$'8.
~ r, . '_ . i' S ~ ~ .... i'; ':' ..i . . "

DRAFrING
: :.,

Indictment should conform with the provision~ of.the Indictments
'" .·.L .

• I .. '

Act and in partiCUlar 5.4(1) :
. }- ~ ... , ..'

... : -:,~ .: to. '

. .. ~ .._.; ..

"Every indictment shall contain and ~hal1 be suf~~~~ent
"1',' _ .,··J.I •

if it contains, a statement of the spe~ific offences

with which the accused person is c~arged, together with
~.., .: ' .. .. . '.

such parti~~lars as may be n~cessary for ~~~ing reason-

able information as to the nature of the charge."
.. ',' .;- ~. ,; ~ ; . " . ..., ,.: ..... : ."

The statement of offence should include a reference to the statute
. t"

where the offence is created by Statute.

In R v Taylor 18 C.A.R. 105, conviction on an ind~c~ment laid
~;. ~ t

under a Section of an Act after the words material to constitute the offence

under that Act had been repealed and contained np ~efer~nce to the New Act under

which it might have been laid a conviction on suc~ a~.ind~ctme~~ was quashed on

appeal.
!'

. ,

lflliere the offence is one at common law but the penalty is statutory,

the statement of offence mayor may not include a refe~ence to the _st~t~~e.

R v Bryant (No.2) (1956) 1 W.L.R. 133

PARTICULARS

Where there is a settled form, the prudent course is to use the
... ." .... '0..:.

f0r1n mutatis mutandis.



No one CO\Dlt should charge the accused with havin~ e~tted ,two
.-:: ... , ; ~ ;.~£i'~~3~ii.fl:;? 1'900":" !~ t t J.:ftr ,'.< ,. ,.(~n ',f',; j I ::I,.'~t.~ ',~P'fL" f: :lJ... : ~j~'. '

Qr more separate offences. Archbold's ~7th Ed. '122 ...~Jll..icity is. a matter
,,,,' J;~"~:"'(\;J:j;-; Girf, to '(~.LIl(~-,,,,,}, > ;.l 'Ji~ .1nlJO'::l ')::i';!)~J' '~'.: n~l;~.:'~ '~.';

O:fc~~~_,:~_~I'T~~~~en.~e/>,} "v, ~e.e~lt~H e~, !1l}1.9~~), }/I.:L.~ .. It~ 0': :_
An obvious exception ,t? this, rUl.-e.1.a, 8: .coun~. f~r B~rgl8fyand.

.. 1. ,a, , ':l ~ .,,," I, ....,·',...... " \ . .... ...." j" ....... ~

Larc~ny - see Jerric1c v The queen ~.~.9,6~~~3. ~.I~~. ,~.~".~nwhictl: the QOu~ held ..
, .'" .' r", .:~ ~ ..; J:;, £, sit j ~.1 1; ii. ,.,!, j. .:- ,. t '.• '- ',.~' _~:__'. I '., __ .~ ..,_I !~~~:,~.... :.--:..- ..... _~

after industrious research, that a count so framed was.valid, bp~ see
. ~)S [C.R:t21IO::i ,,,~'!i 1E JiLl··.. 'IJ J.' B,1'l';'},Ji':,.. '~'. 'j ;l~:":,,-\ ~jj !. '- " (, ; :; 1..: :',~.~: ·U·~<:j

R v Nicholls (1960) 2, All E..:~. 4~~ ~h.~rE! .~a) c~w:t~.~~~ ,~~~eh,o~~,~. ~r~~~~n~ w~th
'.:; "ji£(!i:t- r~$ I ~ (~··..I ~~ J, ;::;[~ ",: ~f .....J',; ',l •••.') , j".• t .> .• J' .:. .taL_ J ,.'.' J ..... • .• - .V

intent and larc~y ~as hel~ bad, for dup~icitr.• , .. .,,~ .'
r: f : : :t ~ ~ .J llf 1>.") VI (i \, 111." .~. 1',j I 1: (. :. ~ :•. '.' :'~ >....; c . - ,. . -- . . . ."1 ~ - ,.' , :. I .

In Sookdeo v R (1963) 6 W.I.R. 450 - it was held that a Cocnt for
. ~.. .' ~ ...-. ~ .

DUPLICITY

• 5 ..- d -

t'l 11 ') -; r ( 'l ," (I l '. l·t ..• n ;. ...,' I ! ,.. .:
l' 11 It i\. t.,c \ (~, •• 'WI~, '.1' ..I _~~,~y_.. _,,-,~:_....,.._. .•

Robbery with aggravation which charged the defts '~eing armed wit~ o~~ensive

weapons, to wit) two revolvers, together attempted to rob" - was not bad for
" . j:";".' . i ;,' .r '

duplicity.
,... { -t

\
~_' f _ -:~ )- ,j f. - ~ ~ ~. \1'1;

A distinction should be drawn between a count containing two
: -: 11 .~ .. , ':: ~,' J "t "'i. ; :0 'i,,' 'T'~ , ';;,' .' .J J

offences - which is bad for duplicity - ~d,a coupt wh~ch contains alternative
',....... :~')-\I "1",:,O ~ :l)!"" ) ... " 1'i'~I" ~r;:t tSVI~·.I: .;

averments or whiCh relates or embraces one activity which is valid.
t"l u' .' ~. J.. '. , .'7. ) ",:·t· i ..... r .; ~ · ;', J :', ·x;:b!l9fr.r. (,:Jnj

Section 5 to the Schedule to the Indictment Acts provides:
. / ~'."n.. ' •• t _ .' ..--:".' .... -00 J ":1 -1 >'" ". ;~'. ~:. ~,'.:,':)f! .~ ..... , : :~:t

"(1) Where an enactment cons~ituting an offence states the
.' :_ • • ... ~'ft. ~ •• ....l".. t • ..: '. ." ~:) ~,_ ~ ...'i'

offence to be the doing or the omission.t~be anyone of any
.I. '~ • , • ' .: ".,' - .•". , r ; .. .~.~ j:~ '..J J ._( ;',";

different acts in the alternative, or th~ d~ing or the omission
..- . . - :'.. '

to do any act in any ~nc of any different capacities or with

anyone of any differ~nt inten~i~ns, or,~ta~es any part of the
.... ,..•., ..•. • : ... .;.'" , . '. "I '

offences in the alternative, the a~ts,.~i~~ions, capacities,
.J.. .... • - ~ -'. ../

or intentions, or other matters stated in the alternative in
," I . "'~" ,r· tl ~ '. '~(1' " t,: '. 1'1 •r ~ .,; l .

the enactment', may be stat~d in- the al ternative in the count
.. I,t p • . ,f,I'"'{.: • ; {. ,: . ,.,J ........ ".. :. I:' .: .f.,.

~harg·ing th;c1

offenc~". r.. . - •• ". ., - '-.-

, ,. I--~ l' '...\ ,.<. ..' ~ '" ,. .... _ .. ..-: .... t,... .:" :~, : ~ -. : .. ,; i:' t ~.. • 9 r·

(2) It shall not be necessary, in any count charging a
I.' ! . ';

statutory offence, to negative any exception or exem~tion from

or qualification to the operation of the statute creating the

offence. '.'

In Thompson v Knights (1947) K.B. 336,'a charge'of being in charge

of a motor vehicle .•.. whilst under 'the influenc({ of' drink or drug to su~h

an extent as 'to 'be' incapable of havlng"'propercontrol .of the vehicle has been

held not, to be 'had" for uncertainty; ~ 'the reg,soning is·'delicate. The fulcrum

of the charge 'is the sslf induced iricap'abilitYj'the :means merely adjectival.

Dicta in··R v Holmes {1958} C.L.R~ 394 woufd indicate that the better form of

pleading would be two counts~ one for drink ~rl one for drug. in the alternative.



Y'j I:) ; " ~'.{'

In R v Bal1ysin,h (1953) 37 C.A. R. ~8 - where articles stolen frOli ·-CTrlCerent

;)"~l~<:;; rf:°i f.1f;~:'stgi~' l?£~~~ii"op(~j!'~h:t ;~~/f.~:'~~~~'~~ ~s to charge
, .. I .r1 ~:~ ~~; i..:' l-,~r - .s.. .. ~ ..: ...... I\ ';'~.""f!"'"':~"~,. '." 0 ',- ': ••'''-.1-',"1 " ;-:.. V t ::)1 Pj" ~ . .& -' .n:l J..... '<. ~ l'l', .'t '-" ..... J.." .:i, .... v , •. " .,

.. "each faking·'as a separat"e count. The applicability of this statement has been

limited ~'Pre[eJi~djc{-iI2J)oJ \~; tlriil:itt~ii;~asi'~'~;~r::JO~~~f~r~~ddle

ci9lf2)"¥1~:W: ?!W;:'d~1>t) 'V'W.{;.!RI
•1 i93:' ~l,:, ';r< ·;~~"··:13o :1.',

.bI" (i 1~1l(\:> ,)~j (ii' 'R!"~ !':/ofuis~' 'and" ~~o£ "(iid,4Y·:#!.-w·S, i:-471,"'':t~~-}'~c~us'~d:~~s
,:;.. 1~'T' i~;'f:" '-.!'. 1 •• ·,· ... ·'1~t \~~. i.~.~••~ :1':. .- .~: :' .' .;f;i'r1~·.~JLf~~ ,.:,.;,':

charged witn a 'single count of shooting with intent at two constables .

.I·lfEtD·;~"tb~t: t'he"'c~t~ '~~r~ :-ii~t' bad f~~" dJ~iicj:t~ .~~ it 'w~~: 'legi;t'iiilat~'to
11'" :.: 10ub "ITt=- b'·r~ ",1·",1 ;"'J:)'.I " ..•'. •• • '~' ..;:' ~

charge in one count one activ·itY "even"thou~gh"'~uch activity involved more than
:'·~l. .;: '}s " : j J~ d "; .j, 1 " {' ~ • ~ ~ • ('\ >, <'"J 1 . f , . • ,. .. 'I .'one act ' ..... J .L J._ t. .)! ~ -•• ' ' ( ~. '1t- \. J 51 .,' O·'~··· (' ,. . i'. . ....._.' .... ..:...;:.,::..".:.... -
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i ~

tt (1)

• : ~ ~ J.

Where, before trial, or at any stage of a trial,
OJ' ';' 'if; f'i.i..F-+i1r::) tJ1U~-'"'" ~i'::)·~.~··J)J·~·,·""·r·> .. ,~ .·l.~of.C:. it..~..., ,":~ .. !..- .'

. '" It appears to the Court that the indictment is
: ·...·fTl.·.j·;· .. ld~.f'tJ·.::. !~:)(+.' ~".J'f.·, .;(-;~, ....... ;",tf' 1.\)- r,r'_::j ':'~i:'~'i
'. ". • p-' ' .. ' _. • defec'tlve'~ the Court shall make such order for

• ;; t I r.·) <!. l ~J :"Li' rl'~' ..~ f. " r j ? S ~ r :" 'J '.. .'~ " . ':. C" ;:. -:; ';" ~ ~ ;';" :-) .: :1"'; .i (, ? j f:~ In' ',' ......

. , the amendment of the indictment as the Court

"'(:OJ, i 'jJ"1'r 2j~;f; tt1~k~J~e~~s~~~'~oL'~~'~~t\h~)I~ir~~~~~~~~f
"'J:t ·),')tr--t?, "):1:; "j.-) 1"- 11.j:'-j L ~2~~'-\," .::';","-;j ;' ;i.h ';"-r i ,!.-:
.. · . - ,.... ." the case, lDlless, having regard to the merits

'r'j '."., . ;~.; ". ,~ - '.'" "'1" .,._1 ,,'". .. '

• .. ' .,.. .. - 1 'of the' case ~ . th~" requi"red amendine~ts cannot be
I

• _ '", ". ' t.. .~. ." .: ..~ -jl . ' : ;',
'(. 'made' without' inj'usiice, .'and may"make such' order

as to the' payment of any' '~osts l.ncurrcd'~ owing

to the nec~s~i'ty for ;amendment ·~s the Court

! 'thl:nks fi't'.
. ';

.. . ' .~ I.' 11'):.,' t " ' ' •.t '

(2) Where an indictment is so amended, a note of the

order for amendment shall be endorsed on the
~ ~ t , I·· j I •. /,"::

,:!,'ii ,.11:': f

indictment, and the indictment shall be tr~ated

for the purposes of the trial and for the purposes
'."\" '., .:'l~ I, . ," :.. "."-

i

of all p~ocee~~ngs in con~~c~~o~ th~rewith. as
... ! f -j. .. ..: . r ~', '" I ;' t ..

having been preferred in the amended form.

I·.·. (3) Where, before trial~ QT. a~ any stage of, a trial,
I .. ' .' .' .

j the Court i~._ o~ _opiflion"th~t a pe:r~<?t1 ilccused may.

," ~~ p~ejtidice.:or. ~mba~assed in hi;;. def~nce by

... ~ :.~l"ea~o~ o~ being .charged~lth.,more than ..one ,offence

'. in :th~ .same ~n~ictm~nt, or, that for any other'\; .;',

reason it is desi~able ~o direct th~t the person!

should be trie~ $eparatel,Y fo~>.:any one or mOTe

~""";; _....~-~ ... -_.,.~ .. ~ .'·,_vn.....,...,.~-~ .............-,.. .,""':'''r'''r'f!'''', "l. g::; it'I"" i~.*,,*,
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·~T • ~?1 ~~(.~at'e. trial of.'~y. ,c~ti!l~~~r ~~ts 011'

.;"; t: :.~::.. ',:Iti I (;e~,""'dictmen'~.'··r'
....~~,~h ..... ,.. •

. '.. ". 'r; "to'1 1!'1:~~,.q.,J.n -tin indie:tment;: the.Court· may
, .

E(~'fJ~ trIb~rte~<fiefo~eitrftll, or at 'any stag'e' or atrial,

" ~.,:;·"~t£ 1'!:J f~i; i~:Couh is 'lit""opinion .that the postponement of

,,\ . C' ~I; 01' o~' t"he: trial ':of a)"ierson 'accused is eX:pedie~t as a

l~:.; ;;;~, t:;,ibi18it{0 'ccms'equence Cif th'! "exercise of any pbwer of"the

Court \U1der this Act to amend an' irrai'ctment or

;, i' ~

;f ,l

to order a separate trial of a count,' the Court

shall make such order as to the postponement of the

the'trial as appears necessary.

(5) Where an order of the Court is made under this
r ~ ~

section for a separate trial or for the post-

ponement of a trial -
. ...,.,. .. ~

(a) if such an order is made during a

trial the Court may order that the

jury are to be discharged from giving

a verdict on the count or counts the

trial of which is postponed or on the

indictment, as the case may be; and

(b) the procedure on the separate trial

of a count shall be the s~e:in all

respects as if the CO\Dl~~ :h~d been found

in a separate indictment, and the nro-

cedure on the postponed trial shall be

the same in all respects (if th~ jury

has been discharged) as if the ~rial

had not commenced; ~nd

(c) the Court may make:such order as to

costs and as to admitting the accu~~d

person to 'bai,l, ,m:':~a's. to, the et:t1arge­

ment'~of recognizances -and otherwise as

the Court thinks'fit~

'(6) Any power of the Court under this section shall be in

addltion 'to and not in derogation of any other uower

of the Court for the same or simi laT purposes.·~

_ ....~_, ....._ ..•""••t""_. _' .. "'--.c •. , ............~"·.• '00. ••.•,.,........,_......"".""'.•"-',..,........_.'l:<,., ......,.N·'I':"':f...-~, .. -; .....,'..,._- .....,-... ""
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;~~': TI1el!jlldge: maY~'iftvi~ &d4i"Ss.s~Pon ·the 'tletessity for amending th

indictmelft: .,.j~ Rt·ty:West and, ",Othet's·'(194&" 32"er ~ 'Ap~.Rep. 152.. The indictment

may be amended even if not bad 'on its face', ,0 'R' ·v: ·Pople..'{1951) 1 K.B. 53.

! .;qt.~ ,pJ'op~.r t~e, ~o ~pplr ,f£>:r1 .1Ql iUn~ndment" .~s before arraignment

In R v Johalr.(~~.?~).: ~ .~r.~~ ..R. 21.0" ~~e;rT:.jF9un~~ wer~, ~~d~d; after arraignment

but before t~e emplflleiling ~f a jury,.it ,was held.:-, ,"that no rule of law pre-
\. . . ~ . . ..... - ~ .

luded ametl;~en~ o:f ,an, i,":dictm~n~, after ,.ar:raignmen~!.eitl:l~rby addition of a
... '.- '". 0" .' '0al .' • •

new CO\Dlt or othexvise , .0 .... "

,Per y~!iam:

!", ~ r ,. ~.~

,- -. I, -, • "'r ". ..... ~.1~.;

.: ,".I~, ev~ry~ ~ase,. ;in, wJ:lich.'.wp'~n~nt: ~rS, ,sought it is

essential to consider .~ith, ~gre~:t c~~; whether the
. . . -.. ~ - - .' ....

defendant will be J?rejudiced thereby.tt
t·~~. ! • "., . ~' f .

In Johal (supra) it was said that the headnote in R v Harden (1963)
.......... ,

46 C.A.R. 90
", ,; i

"1m amendment of a count of an indictment may not
• It:" J

be made after arraignment if the result is to
\.

substitute another offence for that originally

charged. It

..
as a statement of principle to be applied generally was too wide. However,

'~ .
~

in many cases such an amendment would be likely to cause an injustice and in
I':'

all probability would be refused in keeping with the views expressed in a

number of cases dealing with this question, see R v Radley (1973) 58 C.A.R. 394;

R v Fong 16!W.I.R 156.

In determining whether or not an amendment should be granted the

nature and 'extent 'of th~ amendment ought to be considered. R v Harris (1975)

62 C.A.R. 28 .
. i."

•/ 'On 'th~ ~ ~uestion of' amendment, the powers of the Resident !.-1agistr3te
", I·'· ;\ '~ :: . ,

may even be wider"than'those of' a judge in the Circuit Court - see

R v Egbert Wilson (1953) 6 j. L;Ji'. ~269 interpreting S .278 of the Judicature

(Resident Magistrate's) Act.

JOINDER OF,OFFENCES

Indictment Act - Schedule·- Rule 3

'''Joining of charges in one indictment - charges for

any offences, whether felonies or misdemeanours, may

be. .joined in the same, i~dictment ...,~~f l:Aose ch~rges are

fo~nded on, the same ,facts or form or are part of a

series of offences of the same or similar c~aracter.·1

....;;t~£.jilii~-.U61a4g;;:;-;' utkin:·;; ;.jIi"ij:i~
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The accused should not be called upon to answer charaes"of

R.Y Huds9\1.~ <;~~~~j t~~. \" ~! •. :.r (.,

In October 1964 Lord Parker, C.J., issued a practice direction to

"t~e e~~~~~:.\~~ q~er C:0\D11is may be ,inclu~ed ·..~n an indictment for murder. This
. . ...,.•_.--,....-: ,~" __ ..' ",,,... , .

is nO~G~llP~·~qa1?~~>.t,oJamaica;-i~d a count for any other offence should not be

:~t ~crl~d:?p~ ~ictJDent,·fq~jmur4'r. <tottle v.,the.. Queen (1976) 3 W.L.R. 209;

,,:'!~t~}~~t'1b~3.:.J;ach count in ~',indietl\lent is for the purpose of evidence

~4~j,~~~,;;,a: ,separate indictment - R v Southern 22 C.A.R. 6 - and each

cotmt .~t: sa~~sfy.the·test ~f jurisdiction - (jKlstl

SERIES !"~OF OFFE~G§ ,.ETC •. ~

e' ·F1!" ,.... : In R v Ludlow (1970), 2W.L.R. S21..~ it, was held that two offences

of.,Attempted Larceny, and.RoJ>~~y with violence~cQllPJlitted in ne~ghbouring publ ic

~Q~~es t~ithin 16 days c.o~ld prqperly:b,e dese:ribeQi"as~'!~ series of offences" .

~'i,;' .' ~d ,were o~ "s~milar, c\l.aracter" :t9be properly.jo~ned a:s COlDlts in one indict-

mente

JOINDER OF DEFTS
'I"

Where several join in the commission'ofan offence all or any

member may be jointly indicted for'it. See R v Tizard &Ruxton (1962) 46 C.A.R. 134.

There is no rule of law that separate trials should be ordered where an essen­

tial part of :one defendant's defence amounts to an attack on the co-defendant. 1
R v qron4kowski et al (1946) 31 C.A.R. 116 - more often than not it is prefer­

able that the jury s~ould have all defendants before them in order to deter-

mine whether one or the other or all are guilty.

By S.6S{S) of The Larceny Act -

'''If' on the trial of any two or more persons

indicted jointly for receiving any property

it is proved that one or more of such

persons separately received any part of

such property, the jury may convict upon

-such indictment of the said persons as' are.

proved to have received any part of such.

propert) •'.'

So each accused may be indicted separately for such goods of which he is found

in possession or jointly with others in' respect of all the goods recovered.

-~ . .c',. _~.......,



" ,... ~t~~:l' l~f ~~ f A.i!~venu.rand:',uri!dicticm'·a~e,,·bt' gene'tit fixed by ~tatute for\the

~ purpose f "r t8iA. paper.~:.i:.t~ ~i~I, .. pdugh ~·t&'"set·':out the. tht~ct4I'oid,,~st tC) 'determine

whether or not a Court has jurisdiction to hear IUld' determine a'~'partiehlar

JURISblcr!ONf:~!:r' j"w!nJ, ():t ~O.:t' :",! [~:»~ '+,: ," .: ~ '"
...... ... .

:case~::~.·~·.!;· .. ~ ~',' 7;."1·* '''- • I r ~. ,"'" 1 I··~ 1

• ' : '~'i { I} ~ Is' the' 6ffenee':within"the :territorial:or ge6graphi~a1"area

:;

'. that COuntry' - 'bu~ in excetrtf6t1al"·cases ,:t caarit!ry 'm~y :.~

legislat~e1.n 'Tespect' oforimes cODlDitt~d':~y"it's';citizens~ ~,

, . ,:\" If"llot~ ~is'lthere';9ome statute' giving extrattenltotfsl-

,.' .' J~'~$t\i¢tJon.. ';...:~t.·.g. ·Thelfercaant: :Shfpping Act ,~~s ";appiieable

"t\',: .' ( to 'Jamaica .: S.'24 ",bl i-tNe CtiJifilftal Justice tAdminfst~ation)

" "Act - in" ~e~~ct of 'iridi'~taHte "offeri~es ~commltted 'dve~s;eas

by persons acting' iii ;'the -s~rviee '1 0 1 'the': 'Government . ':i - ,I

In general, the Jurisdiction of the ..cour1:.~ ..~£! 'a "Courttr~~

Itre "corifined to· offences :.eommi tted"'id,thiri the confines of

~ .,.!.(;. ~,;L ,,~, ~

'. '~~', ': 'I'"~''' abroad:.i "·Excepti01'l'al cas'es-"likeJotce-'~:Jj~P~P:i'(1946)I~A.C. 347

must now be considered from the point of historicar~interest.

(2)

(3) The accused is' :not exempt from the jurisdi'ction

As· understood iri "(1) -and' (2) by some proposi tion'-' or rule of

Law. Pianka v 'The Queen (1977) 3 W.L.R. 859. '\'

WITNESSES AT TIlE SAC}( OF THE fNDlCTMENT

The list of the witnesses at' the back of the indlctment is an indica-

tion that the ~rown intends t6 call such :wftnesses while' the absence of a wit-

ness from the list: even though that \~it'neSs~'was called':at the preliminary examina-

tion is an indication to the'contrary~ Failure to call a witness at the back of

an indictment unless there is 'clearly good cause for' so doing may merit c~iticism,

and the judge may "invite" the prosecution to ca.ll the~witness - R v Oliva

(1965) 49 C.A.R.: 298. -The Court'~ however, will not usually interfere tDlless it can

be shown that the prosectit'or' was' influenced by some obliQue motive.

Adel ?-1uhammed el Dabbah v A.G. for Palestine (1944) A.C: 156.

:; ......
. \llhere the wi tness is ·not on. the back 'or ,the i114ictment" it is, for

the defence to take steps ·to have the witness at Court. ~d there, ,is n9 obligeti'~~
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moral Qr otherwise for the Prqsec~tion to call s~ch a witness. Witnesses who

gave evidence at the P.5. should t>e "made available'· to the defence - what does

IIrnade available ti Rlean?

In R v Porter &Willi~s(1965) 9 W.I.R. 1 at 11:
• # ,

'~he rules of practice governing the duty of prosecu-

ting co~nsel are base~ u~on the principle that in

fairness to an accused person every facility should

be rendered him by the prosecution to ensure that the

jury has before it all the evidence which 15 material

to his guilt or innocence. To the statement of that
$

du;y made by Lord G?ddard, C.J. in R. v Bryant (1946)

31 Cr. App. Rep. 151-2 with which this Court entirely

agrees, we would only add to the duty to make a wit-

ness available means to tell the defendant about him,

supplying his name and address" •.•.•. uand the Court

always has the power in the exercise of its discre-

tion and its duty to ensure that justice is done to

Qrder that any person who it thinks can give material

evidence should be called as a witness. 1i

On the matter of the duty of the prosecution to make previous st~t~-.
ments of a witness available to the defence, see ~~ v Harfis (1974) 22 !~.I.R. S4.

The tenor of this brief note has been simplicity. The aim to ~vQid

sbtruse theories ~nd pendantic refinements. Indeed truth ~ld justice are best

served when simply told.

J.S. Kerr

f~~---
)cr 7 ~ --~
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