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SUPKEME COURT CIVIL APPEAL NO. 84/839

BEFORE: THE HON. Mp. JUSTICE ROWE, PRESIDENT -
THE HOH. MK, JUSTICE CAREY, J.A.
CTHE HON. MR, JUSTICE DOWNER, J.A.

BETWEEN ' BLINOR P. INGLIS ' PLAINTIFF/APPELLANT
4 N D T YERNE GRANBURG DEFERDANT/ RES?ONDENT

_Rennis Goffe and Douglasg leys for aAppellant

Zucs Grant for kespondent

24th, 25th, 36th, 30th January
&nd 19thFebruvdry, 1990

CEkEY, J.42

This i& an appeal against an crdér of Langrin, J.-
dated 30th August, 1589 whereky ne dismissed 'the appellant‘s

spplicatidén for an interlocutory injunciivn. - We uncérstand

" that the basis GFf that result was the learhed jhdge's view

that damages was an adeguate remedy for the appellant.

For myself 3 would have preferyel a note of the judge's think-
Ln\J en the mai"iter',, and would hope that’ in’ future, this Court
will be provided with some reafms of decisions in fdttery
of tnis nature. | ”
ihe appeiléht"s' endorsmentc on His writ aated
.E.bth é;ugusr_r J.9 :,9 reac:s
The Plaintiff’s zlaim 1is against the

Defendant for an 1rgunct...on restraining
the defendant and « his servanus or agents



from interfering with the quiet enjoyment
of premises registered at Volume 1171 Folio
827 of tne Register Book of Titles which
the Plaintiff occcupies as a lease(sic) by virtue
of a written lease dated the 28th day or
karch, 19%49.

AND  the ‘Plaintciff furtﬁek3blaimé*égaiﬁét‘7?
the Defendant damages for breach of concvract
arising out of the said lease agreement.”

in'’broad cutline, the fuects and circumstances:as contained in

the affidavitsvand corréspondence exhibited thereto were as
follows: The appellant is in possession of the respondent's

. ’Premises known:-.as “Pharos Villa" but latterly as "%he.White

. Housg" by virtue of a 5 year lease agreement dated deth March,

192% at & rental of Nine Thousand Dollars (U.5.%9,000.00)

c
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¥terly. The lease included a clause for forfeiture if the
rent was mcre thénril ééys ih affearsﬁ cn the same adte, ‘the
parties executed a management agreement wheleby the appellant
undertock to manage the villa on a profit Shdflng bas
Under this agr&ement? Lhe appelldnt was obllged not to incur
commitments or liabilities in excess cof Nine Thousand Dollars
(U.5.%9,000.60) or 3 months remtal. In the event, she Was
obliged however to expenu.some not.inconsiderable sums to put
xthe premises .into a. rencable condition. The total sum was
stated at one time to be $71,962.13. The main item in this
accecunt related to. the cost.of repairing thefrocf”of‘the villa,
8he did not pay the rent. Fhe respondent exercised: the right
2:0f re-entry given. under the forfeiture clause for non-payment
+0f ~the rent. Hence the .action -initiated at the instanqe of
the ;cenant.,

Mr. woffe contended that the appellany.had a right
of set-off against the respondent’s elaim for rent and tine

exercise of the right of re-entry was thererfore unlawful.
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Egulty woula grant rellat agalnst the ‘forfeiture &nd damages

would not Lhereiorc be an adeguate 1enedy.

lir. Grant's 'wposte was uhat the appellant opted -

P o

to sue for damages for br;ach of contract not for relief

zga inaL zorfe ture. Fur;hex; Lhe wording of the 1ea

e 4

Qpeckilghlly clause 2ia) of the lease aqreement - "ifo pa?
_uﬂC:Suldtkent due without any deductions," and the faCt'L'fi
thL the parunershxp agrebment in Clahbe la stlgu ated that
“"ll paymenbb on account of rental under the lease Chall be
cdeemed penses“ demonécrateo that the parties 1ntended that
the rent must be paid. The main thrust of his submission was
that any money spent by tbe appellant WS pursuant t¢ the
partnership ugreement ana in ny a15pute5 would be determined
on the taking of accountss: -set off would be in%gglicable in

those pircumstances.

-From these submissiocons, I thiuk it is plain that

the guestion for decermination is. pot susceptible simply

to . the test or whether bggause the appellant’s clain includes

damage: for breach of comtract, inevitably camages is5_an

adequate remedy. 1t is of course plain as well, that, there
are serious issues to be tried of which theﬁouﬁpomgwis
ancertain. There zre no inflexible rules of geneual applica~
cion in considerin:; the next step, viz - determining the
balance of convenience

“v owould be unwise to attempt eve:n

to list all the various matters which

may need to be taken intc consideration

in deciding where the balance liegs,

let alone to suggest the relative weight

tc be attached to them. These will vary
from case to case."

per uord blplock in American Ckgnamxd Cc. v. BEthicon Ltd

il9sb; i All E. R. 504 at p. 511.



in uet¢1m¢nlnﬁ where the balance cf convenience
lies in Lhe clrcumscances dr;élng in tﬁe_pxesent ﬂase, Lhe
Judge was . qu;red to consi Lder whetner ¢n p01nt ot law, e
appell nt Was ;ntﬁtled to claim to set-off her advances against

the rental due upnder the le . LI she were yc entlt*ed, the

La~enhry woula u& unldwful and the appellunt 1ncteaa of Melna
a;iowed to run ghe villa, as the p xunershlp agveeneﬂt eaulrcu,
woula have been ouatga thercf*on and prevented from tulfllllng
he: obl&gatzons as a purtnel,l Aﬁ thlq po:.m.F i thlnh it
nccessury to pOLHt out an *npértanf fact, The r;spoadent in

a i tter dated 5th uuly, 1989 auknowledged that he was indebted

Lo her in vSU 75L,ﬂd, HLS note reads -

. “le 1oL xnglls' lessee improvements
e &ad accounts paid on my behalf. .. = §5u,731

SLUST sounselt on both gides accepted the principle stated

in Brivish Anzani (Felixstowe) Ltd. v. international Maripe

manogement (UiK.) Lid. (19781 2 All E., K. 1063 that whether

ac éommon law é¥-in equity, a tenanc . cculd claim a right to
serm-off advances malde to put the premises in a rentable state.
Phat case it secms 0 me answered &g well ,i. My, Grant®s sub-
nissicn that che words in the clause requiriny.ithe payment

of rent witnout aeductions could not be. defeated by the prin-

ciple of set-cff. indeed, one of the arguments in thac cuse

by the landlords was that in the very nature of rent, there

1

could ke no s et—oLf agalns.-lt,

Another of- h*. ' Grant's subm1551ons with which it
nay be gconvenient to ucal at thls p01ﬁt, was, that it wos not
cpca to the appcllant ;o Cl“lm a set- oft because that right

was only accorqeo to & defendant ‘and was not ava;lubxe to a
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piaintiff. The“e is however dlcta very much to the contraryo

In danek v. Green [195&] 2 hll F R. 141 at p. 153 pellers

it CannoL, ags I see it, make any daifference
wiith side ccormences proceecdings in which -
cross-claims arise., If there ic a set-off
at all, each claim goes against the other
and either extinguishes it or reduces it,“

I am very much lnd&QLbQ to the assiduity of my learned blother
Jowne*p J.ﬁ. wiho Kindly Drougnt th;s casc to my attention.

ithere *he &1gnt of set-~ci t echth the relatlonshlp cf awbtor

ks LT

and creditcr arlsesg acn party *s a debtozr ch garny is a

tor. it CannuL then mattu; who acts tlxst by r*llng an

cred

b :

actlon uecause the o*her can cla;n a bet“O;f
Hav ng rbgard then to the respondunt' acknowledged

11u011¢ty to tﬁe appellant qua lessor, the hlgh probability is

that

the re-entry under the forfelture clause of the lease was unlawful

&Ng ¢o nuaquentxy 1n brrach of the covenant for guiet enJoymenL
But the judge wcula be bound to have in mind tha WCras in
ciaufr i or the munagement agreemen ~ "and this lease agree-
ment hall be 1nd1v131b1e thh this aJ reement."” The parties

were not merely landloxd on tha cne hand and tenant on the

otuer, under the 1easep but as'well nartners under the management

centracc. This wag the practlcal reality of the si uat%o in
which the grmnt of an ;njunctlon had tc be considered, and

ﬁher fore could not be ignored. Equity it has.been said
Jégcta the ;énct ty of contracts. Aéccrdingly, it would b=z
& greater hardship on the appellant if she were de#rived 6f |
hes contractual right to manage the villa pending the hearing
of the action. The respondent would suffer no great'hérdgﬁiﬁ
in the interim for he had contracted ta lease tﬁé éilla and

parvicipate in & profit-sharing venture. on that basis, the
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bglance of convenlencL tllta somewhdt in favou‘ of the

o

appellantg Further, ic cannot be denied bna+ a rlgh t quiéﬁ

enjoyment can be protected by injunccion. See Kenny v. Preen
ii 9651 1 Q B. 444.

Not pnlj nﬁsx the. juagé éénalder whether from the
Vappell¢nt s stan6901nt ddmages could be fegarded 48 adeguace
compansatlon for the loss she would sustaln as a 1esult of the
respcnuent contlnhlng fo interiere W’tn her QULet possebulon
of the PLOPEItY from' he tlme of the appilica t¢on for the
lnjunctlon to the the of trldL, but also lf *he reapondent o
were to succeed at eralp whether he wou*d be adequaLely com—
yunsated undez the appell#nt s undcrtaklng as to damages for;
ihe 1os¢ ne Wouia gusta 1n aurlng tne BaIne per;od 1f damages

‘ woulu be an adequate 1emedy in the latter case as I think it

is; Lherc would be no geasocn to refuse thL 1nburlocuxory

injunctlcn, gee “nerlcan Cya1am1a Co° v. bthicon ’supra;.

On tnc evzdenre, it is plaxn that the greatcx ‘incon-

venience would be caused to the appellan' to lnte;rupt hEL in
the condecut ol her cont;actual obllgatlons.' 1 am Sdtlof ed |
'_the*ef re rh;£ tne learﬁeu juage fell into e“vér b&cause hé~
falleu to balancc all the factors whzch arcse on the materlal
before hlm° R

For these reasonc.Iagreedthat thzs appdal be allowed,
thuL the ordex or Ldﬁgrlng J be set as;de aﬂd gn order made

By

in the terms as anncunced,

ROWE, P.:

1 agree.

DOWNER, Jah.:

I agree.



