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a policy of inzvrance, namely Commercial Comprehensivea
F¥-11 37425, issued by the apmellant in favour cf tlhe
dated 31st July, 1280, the latter insur=d its stock

ainst certain risks including fire.

ssets in respect of which risk coverage was available

2130 included a class categorized as "Plant and lachinery, Trade

Pixtures, F
Talephone i

insured wasg

ittings and Utensils, Office Ewuipment, ieters and
nstallations.” This class of assets which was not

distinct from ithe class which was catecorized as

stock in trade. There wac no definition either illustratively cr

navter was

there any definition of inter alia “"Zlant and Machinery.

A fire occurred at the respondent's premises on April 1§,

1232 and certain items of »romerty described as :"ilaster Tapes

were destroved in the fire. A disvute arose between the appellant
Yy X

and the respondent asg to whether the Master Tanas were destroyed

in the fire,

and if answered affirmatively, whether they formed



N
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2axt of the respondent®s sgtock in trade. Pursuant %o the
arhitration clause in the policy of insurance a scle arbitrator,
in the person of Dr. L.G. Barnett, Attorney-at-law was appointad.
The arbitration clause is as stated hereunder:

"15. If any difference shall arise as to
the amount to be paid under this
Policy (liability beincg otherwisc
admitied) such difference shall be
referxed to an Zrbitratoir to he
appointed by the parties in
accordance with the statutory wwo-
vigions in that behalf for the time
beinc in force. Where any diifecrence
is by this condition to bhe referred
to arbitration the making of an award
shall ke a condition wrecadant Lo any
ricght of action against the Insurers.”

By the terms of this arbitration clausc it would appear

that the question of the status of the assets alleredly destroyed

~ .

wr fire, that is to sav, whether they were stock in trade thereby
attracting liability, was not a matter of reference but only the
suantification of admitted liability. MNotwithstandinge this, the

parties referred their disvnute in the form of ceortain questicns

.

Lo be answered by the arkitrator based on facts to bz found by
him, wiich encompassed hoth decision on liability and quantificaticsn
of liability. The reference was in these terms:

"On its facts found and on the true
construction of the aforesaicd Policy:

{1} TThether certain Master Tanes
allecaedly destroyed in a fire
occurring on or about the
eicvhteenth day of April, 1922
form part of the Insured’s
stcck in trade,

{(2) If the an8wer to question 1 is in
the affirmative, whether the
aforesaid Master Tapes are coverad
under the terms of the Policy and
if so whether in assessing their
value for the purpose of a settle-
ment undzr the Policy the valuaz of
the material taped therein should
be taken into account.

N
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"3. In eny avent what is the sum to which
the Insvured is entitled under the
Folicw,”
In relation teo the first of the above cuesitions the

arkitrator made an award on 25th Sentember, 1985 that:

)
— , “{ii) The MNaster-tapes allegedly destroyed
in the fire occurring on or about

the eichteenth day of 2pril, 1982
formed nact of the Plaintiffis Insured
steock in trade.”

wis reasons for so awardine are stated thus:

"02) FKaving regard to the naturc of tha
Plaintiff’'s business and the torms
of the Policy I hold that the tepd
in cuestion were intended and kent
as appliances or apparatus for the
rroduction of other tapes or records,

( g and/or as the subject matter oI
_— licensing or sale transacticns.

(3) I accept the evidence given on bhehalf
of the Plaintiff that Master-tapes were
destroyz2d in the firs and that there

exe avallable markets or cutlets for
then.

{(4) I accernt the evidence civan on hcechalf of
the Plaintiff that it is usual to
realise sums in excess of the production
costs in dealings with Master-tanes in
the Plaintiff's tvpe of business.

. (5) I hold that the production costs given
Q_} in sunport of the Plaintiff’s claim form
B an acceptable guide to the value of the
master-tapes particularlty as the evidence
is that in the particular trade and
experience of the Plaintiff the market
price invariably exceeds the production
costs. ®

The appellant, by Notice of Originating ifotion dated
1lth Movember, 1985, souwht an order of the Supreme Court setting

eside the award on the grounds inter aliac:
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“{a) Thet the award is bad on the face
of it and/or that the arbitrator
mi

sconducte? himself because:

Reason Mo. 2 states covovcovooas' I
hold that the tapes in guestion
were intended and kept as arnliances
<~¥ or apparatus for the production of
_ other tapss or records, and/or the
subject matter of licencing or sale
tranzactions.’®

Since appliances or apparatus for the
production of items sold in a
busincss are preperly regarded as
plant and not stock in trade, resson
Wo. 2 is bad law or its wordinc shows
that the Arbitrator misunderstood an
Important issue of law. TFurthoer or
in the alternative the wordinc makes
the award inconsistent and/or
uncertain and/or ambiguous.

(ﬂ; {(b) There is an apparent error of lew in
. raasons HWos. 3, 4, 3 and 7 in the
manner in which the Arbitrator assessed

-

the market value of the tanes.’

2t the hearing of the Notice of Originating Hotion,
rreliminary objection to the application was madc bv the respondant.
ased on four grounds namely:

"(1) The alternative ground in 1 (2} namely
that ‘the wording in Reason lio. 2
malkes the award inconsistent and/or
unCeriain and/or ambiguous® doas not
o sat out particulars and the motion must
(“) accordingly Zfail.

{2} CGround 1 (b) also must fail as it lacks
pacrticularity.

{(3) The e¢ntire motion fails in limire in
that whereas in this case spacific
gquestions of construction and of law
and fact were submitted to the Ixrbhitrator,
no interference by the court is mossible.

{(4) The award cannot ke interfered with as
the avmlicant should have hiad a case
stated uron its points of law and 4id
. not.” :
The learned judge upheld the preliminary objection, and
dismissed the motion, orincipally on the third ground thereof.
Ee correctly held that an error of law, if appearing on the face

-

aside. iz

ot

of the award, would be a cround for the award being se
also correctly held that there was an exception to this rule

namely that where a specific guestion cf law was submitted to



o1 arkitrator for his decision, such decision howaver manifestly
arroncous it may be, cannot be set aside by the court, fraud and
sorruption excepted., “Yhe learned judge however “isagreed with the
suinission of ¥Mr. Goffe which was that the only circumstance in
whiich the court was precluded from interfering was when a
smecific gquestion of law nnt depending on any f{inding of fact

2y the arbitrator had keen .submitted to him £or hisg decision,

n narticular he disagreed with the submission that the.court Was
not wrecluded from intcrfering where the question of law, on the

docision of which, error is alleged, was only incidentally

roferred to the arbitrator albeit necessary and indispensable in

making his award on a matter or matters referred to him for

settlement as was the position in the instant casa,
The learned judge disposed of lir. CGoffe’z submission in
thess words:

*In my view, r. Goffe's proposiition
pracluding the court’s competenca Lo
set aside an award as being bhad on its
face where and only vwhere a specific
question of law is submitted to an
arbitrator for his decision and hae
decides it, oven if erroneou,]j is tco

narrowly stated in the 11qht of tho
authorities \ﬁd betrays a misreading of
the reasoning by which their Lozdships

«

arrived at their decision in t case of
F.R. 2&bksalon Ltd v. Great Westarn (London)
Garden Villace Society Ltd (1¢33; A.C.

522 ¥ of L.} on which he so heavily relied.
Put another way, neither that case nor any
other case cited to me is authority for

Mr. Coffe's contention. That iz so cven
though he correctly subnitted that, =28

was pointed ocut by Lord Russell of Iillowen
in the &bsalow case, the autheritices
distincuish two tvnes of cases:

(i) where a specific guestion of law
is submitted to the arbitrator,
and

(ii) where a matter or matters in which
a guastion of law beccmesg matarial
arae submitted.

In the former the court cannot, hut in the
latter it can and will interfere. if an
error of law appears on the face of the
award. "

. S
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The learn:d judge proceedad to stata the

wrinciple of law as he conceived it in these woris:
*Therefore, bearing in mind the
generality of the referencs in the
Absalom case it is not in ny view
correct as Mr. Goffe contended,
that the affect of that case ic
that if a specific cuestion of £net
is suinitted to the arbitretor and
its detarmination requires hiw Lo
decide a guestion of law and he
wrongly decides that gquestion of
law then the award can be set oside
if that error of law is apparant on
its feace. In any cas< that
proposition flies in the face of

Re Ting v, Duveen (supra).”®

With respect to the learned judgz, his statement
of the principle of law involved, is inconsistent writh the
srincinle enunciated in the Absalom case. The principles stated

nyoir, Coffe are correct, and are perfectly consictent with the

wrincinrle enshrined in De Zin~ v. Duveen since, in that case,

anart from questions of pure fact referred to the arbitrator for
Find

a Finding thereon, there was specifically and additionally

referred to him, the coastruction cof the agreement between the

arties in the context of the aforesaid specific cuestions of

The learned judge relied on Re Hinc v. Duveen as

onlicable to the case before him and concludad thus:

"In the instant case, it is clear that
the reference to the arbitrator
containad three specific guestions.

"On its facts found' that 15 o say
after the facts had heen found, the
Policy of Insurance fell tc Le
construaed, and the three svecific
guestions (supra) answered in the

lighit of that construction. The

facts wers found. They are listed

in the rward under the heading 'Reasons’'.
Therefore once the facts wers found

the reference was a referance a3 to

the construction of the Pclicy in

crilar to determine the answers to the
specific questions posed. The
construction of the terms of the Policy
for the »nurposes aforesaid was the very
thing referred to arbitration. 2As
Viscount Cave L.C. said in the Xelantan
case (supra) at pace 409:
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" ' where a question of con-
struction is tha very
thing referred for
arkitration, then the
decision of the arbitrator
cannot be set aside by the
ceurt only because the
(;1 Court would itself have
! come to a different
cenclusion’
In any event, as already indicated
th? three questions that ware
contained in the reference in the
instant case were specific. The
ariitrator gave exact answaers €O
each cuestion and has "undoubledly
civen his decision in the t2rme of
the submission' (as did the
arbitrator in 2e King v. Duveen
already discussed) and even i1f in
22 doing error of law appearg on
the face of the award, his avard
- cannot bhe set aside on the crounds
(W£ set out in the first part of 1 (a)
and in 1 (b) of the loticz of “otion.”
Against the dismissal cf the motion, the appellant

The submissions

of Mr. Goffe befores us moy be stated

succinctly as follows:

“1,

o swecific guestion of law had
been submitted to the arbitrator.
Rather the question of law which
arose for decision was merely
fn01vental to the determaination
of the question whether the master
tawes were ' stock in trade? or
‘nlant' Re King v. Duveen was thus
dis tlnﬁUlghmbleo

The reference to the arbitrator was
indivieible., it comprised a composite
cguestion of fact and law that is to
say ware the master tapes »art of

tha assets of the resvondent. If so
were they part of his stoch in trade
or part of his 'plant’. It became
necessary for the arbitrator to
distinguish between stock in trade
and wlant which was a matter of law.

It was error in the learned judge to
bifurcate the references into a
reference as to the facts and a
senarate specific reference »f the
construction of the Policy of
Insurance. In any case & construc-
tion of the Policy was unhelnful

and irrelevant in determining the
issue whether the masten--tapes were
stock in trade.

K
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"4, The arbitrateor having found that
the master-tapes were ‘apprliances

and apparatus' erred on the face
of the award and is cuilty of
misconduct under the Arxkhitraztion
‘et section 12 (2) in concluding
that they wers stock in trade
since “appliances and a"aratus“
are objects coming under the
rvubric of ‘plant’. Apwliznces or
annaratus for the production of
o;ne“ thinos is a classic

cefinition of 'plant'. ¥

lir. Haughton-Cayle in his submission, relied on
vhe learned judge's conclusion, that a specific guesiion of law,
namely the construction of the Policy of Insurance. had been

1,

-he arbitratorx

Je

submicted to the arbitrator. He conceded that
undoubtedly had to find facts. However, after finding the facts,

the arbitrator, on his submission, was specifically asked to

find, on the assumption that he found that the master tapes were

o
6]
i
n\-
ke

wera stock in trade. This, he submits, was & specific question of
law submitted to the arhitrator for his decision. This decision
however erroneous it may he, could not be set asgids by a court,

hence, the learned judge was correct in dismissing in limine, the

anplication.
In the course of his submission, lir. Goffe intimated
that having regard to the crder sought in hisz Zmended Notice of

snoeal and the wide scope of his submission which 2xtended beyond

that which was nacessary for the preliminary objcction, he was
recuasting that our decision should extend beyond the narrow
confines of the preliminary objection and cover a dztermination of
the issue whether the award should be set aside. In this,

Pr. Haughton-Gayle has concurred.

oyed in the fire, whother as a matter of law, the master-tapes



A considerable number of cases have bhaen cited by
zhe narties, designed to summarize the learning on the distincticn
between firstly, a reference of a specific question of law, the
award in relation to which cannot be set aside by the court

nowevar erroneons the award 1

&}

on its face, secondly, a referencs
of 2 specific gquestion of fact, the award in relation to which

iz egually beyond the jurisdiction of the couri to interfere,

and thirdly, a reference of what may conveniently be described

|

as an issue which is a compozite of fact and law, in that it
involves the finding of orinary facts and the application of
lav to these primary facts to arrive at a decision which
constitutes the award. Such a reference presunes Inowledge by
the arbitrator of ths principles of law appliceble to the issue
or if he has not the knowledge, that he will obtain advice

E

zizreon. An award from a reference in this last category may be

sat aside if, inter alia, there is an error of law on the face

of the award manifested by a patent misinterpretaition or
misanmlication of the law in arriving at a decision on the
mrimary facts.

In my view,; the reference in this case was not one
of construing the policy of Insurance in so far 25 determining
whether the master-tapes were stock in trade. Iio assistance in
Jetermining this issue can be derived from the policy. The issue
had to be determined aliunde. If the determination is that
=he macter tapes are stock in trade, then the policy speaks
unamhiguously that they are insured, and compensation for their
less is then determined as prescribed egually unawmbiguously in

the policy. The reierence was equally not one of jure fact
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mecanze the concent of stock in trade, albeit ponularly
considered as one of fact in any particular circuastance,

i3 Gependent on the arjliceation of principles of law

Q«/ digtinguishing betwaen fixed assets and circulating assets
doeoancent on the purpose for which they were rechectively

acguired or manufactured and/or the role played by them in
any particular business enternrise.

Thus, a refrigerator would be stock in trade or
ciroulating asset for an enterprise, manufacturing refrigerators,
while the same rafricevator would be fixed asset, namely plant
2a¢ eguipment in the business of a restaurateur. “he lawv thus

~ Jdocreoce what an asset should be categorized as, having regard to
“he facts existing in any given situation. The issve as to
hather the master-tanes were stock in trade, in the context of
the resgpondent's business wwas thus unquestionably, a guestion of
mived fact and law and an award made dependent on the
Actzrmination of this issue, may be set aside if wremised on an
srroneous view of the applicable law or if it represents a

(;Q misanplication of the 1law as correctly found by the arbitratcer.
petractive as the learned judce's view may be relative to the
court assuming jurisdiction cver a reference to an arbitrator of
a erecific question of fact in the determination of which a
cvuestion of law is wrequired to be determined, I cannot endorse
that view. In fact, there would appear to be a contradiction in tems
in saving a reference is of a specific question of fact when its
detzrmination involves the decision of a question of law.

<\;E In the instant case, the finding of the arbitrator

a5 already mentioned is thaot:
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"Having recard to the nature of the
Plaintiff’'s business and tho tesrms
of the Peclicy I hold that the tapes
in question were intended and ept
as app:liances or apparatus foxr the
production of other tapes or rzcords
and/or as the subject matter of
licensing or sale transaction.”

Mr. Goffe relies heavily on the use by the arbitrator
of the words "appliances ox apparatus” as a classic definition of
“niant” when used in juxtarnosition with words lile -~ “for
nroduction of other things,” as was used by the arbitrator when he
juxtaposed them with the words "intended and kept foxr the
rroduction of other tapes and/or records™. Thus he submitted that
the arbitrator, having found that the master-taves were arpliances
and apparatus intended and kept for the purpose as stated by him,
erred in law in not concluding that they represented ‘plant’
which, unlike stock in treade, was not insured.

Had the arbitrator stated no othexr intended user for
which the master tapes were kept, there would be merit in
x. S0ffe's submission but the arbitrator went on ¢o say that the
master-tapes were intended and kept “as the subject matter of
licensing or sale transaction®. The arbitrator mace further

findings in relation to the master-taped as hereunder:

*(a) There were available markets or
outlets for them;

(b) It wes usual t¢ realis= sunms in
excess of the production costs
in dealings with master tapes in
the Plaintiff's type of bhusiness;
{c) In the particular trade and
experience of the Plaintiff the
market price invariably exceeds
the production costs.’
The policy described the respondent as "Pecord
Distributor and Producer.® The evidence derived from the "Reasong”
stated by the arbitrater as the basis of his award discloses
that the respondent produces master~tapes. He thar=after deals

with them for purposes of making profit. He achieves his purpose
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7 {a) using th=2 mastaer-tapes, or some of them, for the
mroduction of other tapes or records, (b) by licenzing their
use by other persons or {c} by selling them, for which there
is an available market.

In so far =s the master~tapes are »nroduced by him
for sale, they are, albeit described as "appliances or apparatus®

in fact stock in trade in manner, similar to the manufacture of

"

efrigerators for sale. The master-tapes are deali with in the

]

caspondent’s business as dual purpose products, and in the
ahsence of evidence that they are produced predocminantly for the
narnose of achieving the objective of “producine other tapes

or racords” and not for the purpose of sale, it is imnossible to
-hat the arbitrator exred on the face of his avard in holding
that, though dascribed as aprliances or apparatus, the master
tonas were stock in trade.

23 a matter of fact, it could prooerly be inferred
from paragraphs 6 and 7 of the arbitrator’s reasons that the
pradominant purnose of producing the tapes was Zor sale, becausce
he found that of the seven croups of master-tapes which by
acreement were in issue, four groums containing 112 naster-tapes
were “mnarketable master-tapes.”

In conclusion, though the motion ought not to have
been dismissed on the bhasis of the preliminary objection raised,
it would merit dismissal and is accordingly dismissed on the
rerits,; in that no errcr of law appears on the face of the award
which would entitle the court to interfere with it.

The appreal is accordingly dismissed. Fowever,

inasmuch as the appellant would have succeeded, hac the appeal

baen limited to the dismissal of the motion solcly on the basis
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of the preliminary objection, but has failed, bhecause by
W agreement, the appeal was argued on the basis of a dismissal
of the motion simpliciter; it would seem just that no order

as to costs ought to be made relative to the proceedings on

appeal.

ROWE -~ PRESIDENT

I agree.

C.?LPEY ' J » Ao

( . 1 entirely agree.



