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IN THE SUPREME COURT OF JUDIC! TURZ OF JAMAICA

;:JZéé{m¥4£#;( ;w¢
IN COMMCIY LAW

SUIT NO, C.L. 1981/J157

BETWEEN J & J ENTERPRISSS LTD PLAINTIFF
AND BEVERLW FPAULINS SLOLEY DEFSNDANT

5t, Michael Hylton & Miss Barbara Alexander instructed by

Messrs Myers, Fletcher & Gordon, Manton & Hart for Flaintiff,

Terence Ballantyne instructed by Miss Karen Chin Que of Messrs

Thwaites, Fairclough, Watson & Company for Defendant.

HELRD:  13+th July, 19382
30th July, 1982

JUDGMENT

HARRISON, J. (Actg):

In this action the plaintiff company seeks to recover

from the defendant possession of premises 1 Hillman Road,

Kingston 8 in the parish of 53t. Andrew, as well as arrears of ' J
rental therefor and mesne profifs. The defendant admits the

tenancy and the arrears of rental dwing and "counterclaims damages

and an order for Specific Performance of the said contract"

which was entered into by the plaintiff company and the defendant

for the sale of the said premises at 1 Hillman Road by the

plai?}hff company to the defendant,

‘ The plaintiff cdmpany's Statement of Claim is a straight-
forward one, It reéites that the plaintiff company is the owner
of the said premises registered at Vol, 1121 Folio 687 of the
fegisfer Book of Titles, and that on the 6th day of August, 1980,
the defendant went into poséessioﬁ of‘thé séid premises as a
monthly tenant at a rental of $300,0C per month, that by a |
notice to quit dated the 23xd day of January, 1981, the plaiﬁ—
tiff qompan§ terminated the said tenancy as at the 5th day of
March, 1981, that the defend-nt has failed and or refused to

give up possession and has failed to pay rental due from the
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6th day of December, 1980 to the 5th day of February, 1981

or any payment for her continued occupation and that the plaih—
tiff company claims $1200 from the defendont, The defendant

in her defence and counter-claim admits these aspects of the

plaintiff company's claim. The said claim of #1200 is parti-

cularised zs arrears of rental from December, 1980 to ?ebruaxy

1981 inclusive, three months at $300,0C per month plus $300.00

mense profits for the month of March 1981 "(and continuing)".

Mr, Hylton for the plaintiff company applied to amend
the Statement of Claim to add, after the formal recital of the

claim for: -

a) possession
b) the sum of {1200.0C and
c) costs,

the words "mesne profits in the sum of $300 per month or in
such other sum as the Court shall consider the monthly value
of the said premises?, Mr, Ballantyne for the defendant did
nct object; the application for amendment was gronted,

In her defence and counter-claim filed, the defendant,
makes the said admissions already referred to, and states ..x7t-
further that by an agreement in writing made on 22th April,
1920 the plaintiff company as vendor and the defendant as
purchaser agre=d that the defendant would purchase land known
as Town House #6, Village Green in the parish of St,., Andrew
for $45,000, that the defendant on the said date paid a deposit
of {4,500 with the bal~nce payable on 31st July, 1980 - the
date for completion, By a letter dated the 11th November, 1
1980 the plaintiff company gave defendant notice that '"time
was of the essence of the contract" and requested that the
defendant pay the balance of the purchase money within fourteen
(14) days, namely by the 25th November, 1980, The defendant
wrote a letter to the plainfiff conpany's attorneys-at-law
on 14th November, 1980 offering to pay on 29th Novembor, 1980

the said amount due "to complete the sale", The Court notes
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that the amount dueWas §$3,428.60 being $1,725, shortfall after
the mortgage commitiment of 38,250, plus the legal charges.
The defendant further admits that on 22nd December, 1980
the plaintiff company's attorneys-at-law accepted from the
denendatt a cheque for $3,479 to cover the balance of the purchase
money, which cheque was subsequently dishonoured, and stiates
that, by acc:pting th2 cheque the plaintiff company had by its
agents waived the stipulation making time of the essence of
the contract, thereby making the said contract one by which
the defendant company would be allowed a reasonable time to
complete, The counter-claim continues that the plaintiff
company forfeited the deposit by letter dated 23rd January, 1981,
returned a cheque for the balance of purchase money paid on
2nd February, 19.1 &nd that the defendant Yis ready, willing
and able to complmte&he said contract.,"
The plaintiff compmRny in its defence to counter-claim
admits thie existzncz and terms of the contract, the balance of
purchase money due and the notice making time of the essence,
denied that by accepting the chzuue on 2Znd Becember, 1930 it
was thereéby waiving the stipulation making time of the essence
of thz contract, and continucs, -
"5 teseae the acceptance of the ..... cheque
was conditional upon being honoured by the
bankc

6. Alternatively if the Flaintiff's Attorneys
said action amounted to an unconditional
acceptance, which is not admitted, the said
acceptance operated only as an extension of
the time, limitod,in the notice making time
of the essence,to the said December 22, 1980
and not a waiver of the said notice.

7. In the further alternative if the said
action of the Plaintiff's Attorneys render«d
the contract one by which the Defendant would
be allowed a rensonable time in which to
conplete, which is not admitted, that Plain-
tiff says that the Defendont failed to com~

plete within a ressomable time thereafter,
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"9, The Plaintiff's Attorney wrote to the
Defendant on January 15, 1981, advising
her that her abovementioned cheque had
been dishonoured, and demanding that it
be replaced (emphasis mine) by January 16.

10, On January 23, 1981, hzving received no reply
to their aforesaid lettor the Plaintiffts
Attorneys wrote to the Defendant advising her
that the Agreement for Sale had benn terminated
as a result of her mreach and that her deposit
had be»n forfeited,"

The plantiff company Futther pleads that a checue for
$3,472 received by the plaintiff company by letter..dated
9th February, 1981 was not accevted but returned, and in the
circumstances the agreement w:s terminated, the deposit forfeited
and that the defendant is not entitled to the relief of specific
performsnce nexr any other relief,

The Court heard evidznce from Mr, Robert Jumpp, a co-
directer of the plaintiff compsny and from Mrs Beverley Sloley,
the defendant,

Mro, Hylton, for the nlaintiff company, submitted that
tima having been made the essencn of tir> contract by the letter
dated 11th November, 1980, the acceptance of thc chegue on
22né December, 19280 by the plaintif’ company after the date
payment was due -

1. amounted to a conditional acceptance only; that

is, conditional on Leing honoured by tho bank,

a) if dishonoured, there was no acceptance
and so,
b) there was nothing to amount to a wailver,

and the plaintiff company rescrved 1ts right
to rescind,
or
2. if acceptance was not conditional, it operated

as a mere extension of time and not as a waiver,
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He submitted further that the plaintiff company's inaction

from December, 1980 to the 15th January, 1981 when athe letter
was written to the defendent stating -
"  your cheque .... has been returned..... with

the notation 'refer to drawer' .... Kindly

therzfore let us have the sum of $3,428.60

in cash,"
did not amcunt to a larse of time ereating a waiver, but that
the plaintiff company was merely‘"standing by awaiting events",
that timce was still of the essence of the contract, and that
the plaintiff company correctly rescinded the contract by letter

dated 23rd January, 1981,

Mr., Ballantyne for the defendant while questioning whether

the notice of 11th November, 1980 for fourteen (14) days making
time of the essence was reasonable, arguced that when}giaintiff
company's right to rescind arose on 25th Novembcr, 1680, and
it was not then enforxcad, the plaintiff company thereby waived
its =aid right, and by accepting the chegue on 22nd Yecember,
1680 was unconditionally saying that it w:s not insisting that
time was of the assencc.

He argued further that the plaintiff company, having
discovered that the chesue was dishonourad, if by writing to
the defendant on 15th Janusry, 1981 it was giving the defendant
an extension of time having been made of the essence, the giving
cf one day to 16th January, 1981 was unreasonable in the circum-
stamces. He concluded that the conduct of the plaintiff company
was of such that it led the defendant to belicve that it would
not enforce its strict rights under the contract, to rescind,
giving the defendant the impression that the contract was still
existing, and thercby thc laintiff company was estopped from
r :scinding the contract without giving prior reasonable notice
again moking timc of the essence,

The relationship of landlord and tecnant existing between

the plaintiff company and the defendant was not in dispute.



The Court thercefore had to decide the questions of the effect

of, -~

S.

the letter dated 1.th Nevember, 1980 on behalf
of the plaintiff company making time of the

essence of the contract - was it reasonable?

the defendant's letter dated 14th November, 1880

to pay "eeo On 29th Novembor, 1980" -

the plaintiff company's non=-action on the expiry
of the notice of 11th November, 1680, on

25th Novemb2r, 1980, Was this, -

a) acquiescence in defendant's request for

extension to 29th November, 1980 or

b) a waiver of his right to rescind thereby

regarding time 2s no longer of the essence?

the plaintiff company’s conduct, on the receipt

of the cheque on 22nd Yecember, 1980, Vas this

a) a conditional accpetance, conditional on
the chegue being honoured, but reserving

its right to rescind, or

b) a uneguivocal act, portraying that it had
waived its right to rescind, thereby treating

time as no longer of the essence?

the letter dated 15th January, 1981 from the
plaintiff company's attorney advising defendant
of the dishonoured cheque and requesting the
balance of the purchase money "...$3,428,60 in

cash.... not later than %riday, 16th January, 1981"

the letter dated 23rd January, 181 to the defendant
advising her that the deposit had been forfaited

and, consequently, the contract rescinded,
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Where time is not originally of the essence of the contr:.
it may become so, where there is unreasonable delay, by a notige
from the party not in default giving a reasonable tim~ for the
performance of the outstanding obligations -~ Halsbury's Laws

of England, 3rd Edtn Vol., 34 p, 257. See also Stickney v Keeble

/19157 A. C. 286 (H.L.)

vhere time is, or is by notice made, of the esscnce of
the centract then subject to any cquestion as to waiver, a failurc
to nerform an cbligation precisely within the time stipulsated
will be deemed to be a breach going to the root or essence of
the contract and will conf~r on thce party not in default, the
right to rescind at once, Either party may/zgnduct or by words
waive the benefit of a provision that time is of the essence
of the contract; in this event the provision ceases entirely
to be applicable in favour of the party and the jurisdiction
of equity to give its peculiar temedies to the other party,

even though he be in default, is revived,

In the case of Head v Swan /15207 28 C.L.R, 258, the

respondents sold land to thoe appellant under a contract by which
a deposit of 15% of the purchase money was to he paid at once,
155 eighteen (18) months aftecr the date of the contract and the
balance by six equalhalf~-yearly installments, The contract

alsc provided that time should be of the essence of the contract
(clause 21). The appellant waid the deposit but failed to pay
the first installment on the due date., The respondents having
subseguent. to the failure of the appellant to phy the first
installment, rcsold tho landj; the appellant brought a n action
against them to recover damages for breach of the contract,

and a verdict wan given in his faowvour by the jury. It was held,
on appeal, tiiat the respondents were cntitled to determine the
contract but there should be a new trial, because upon the
evidence, the question as to whether pricr to the resale the

respondents had elected either to determine the contract or to
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treat it as still subsisting, should have been left to the Jury.

Isaacs, J, in delivering th: judgment of the Court,
the High Court cof hAustralia, said at page 263 -

" fThe respondents ..... clecarly had the
right to terminate the contract if they

- had chosen to d¢ so, They Had the right

(ir of cheoice and, whichever course they tock,
they not only bound thc appellant but they
necassarily aound themselves., Walver of
such an express stipul=tion as clause 21
reattaches the jurisdiction of cguity to
give its remedics, for in that cvznt the
stipulation as to time ccases to be appli-
cable, And similarly at law, where tue
party having the rigint to terminatce the
centract so acts as to insist on its pcer-
formance - and he nay do so if he thinks
it more advantageous to him tc hold tha
defaulting party to his full undertaking -
he cannot afterwards £all back on his
freedom to elcct. The evidence given at

Y the trial as tc the conduct of the parties

(v* and the negetations between them after the
plaintiff had made default was such 2as to
make it prower to leave to the jury the
question whether the defondants had elected,
prior to the resale, to det.ormine the con-
tract ox to treat it os subsisting or vhether
up to thot time theyv h-d made no election.”

As to waiver, in L. Voumnrd's Sale of Land, 2nd Edtn, p. 367,

~

thae author said, -

" Any vneguivocal act indicating an intention

to forego the right to roscind will constitute
T a weiver., For emgample, insistznce on the per-
<\ ' formmnce of & contract, or continuance of

negotiations for completion in accordance

with the terms of the contract other than

those relating to tire of performance after

default has been made, may each constitute

a waiver.,"

In Barclay v Messenger 1873 ~ 1874 22 Veekly Reportis 522,

the defendants who were bound by the obligation. of a building
lease, sold their interest to the plaintiffs who paid £1000
forthwith and were to commence building and pay the balance of

Q £1000 -

"  on the 31st day off July, or such deferred
date as the parties might agrec upon, "

The plaintiffs defaulted, no deferred drts was agreed upon,
Cn tl.e 16th Luegust, the defendants wrdte the phintiffs a _letter

i i i 7Ox ] Rre nenccd
(emphasis mine) stating that unless the works were comme

664



on the following Monday, the £1000 must be raid within one week

from the following Tuesday - i.e. by the 26th August. The plain-
tiffs defaulted., On 2nd October the defendants gave the plain-
tiffs notice .-~ that the agreemant had become void. Jessel,
Master of the Rolls, in dismissing a bill by the plaintiffs for
specific performance, hald that, time was of the essence of the
contract, that the letter of the 16th August was

" but a qualified waiver .... a waiver if

the terms were complied with "
and said further,

" a mere exwtension of time, and nothing more

is only & waiver to the extent of substituting
the extended time for the original time, and

not an utter destruction of the essential chara-
cter of the time, "

In the instant case, both attcrneys-at-law cited this
case, Mr. Ballantyne for the defendant, stating that time should
be reasonable, lMr. Hylton for the plaintiff company, in support
cf the proposition that an agreement to accept the balance of
purchase price was conditional only and of no effect as a waiver,
that it was a mere cextension of time and in those circumstances
time need not be reasonable.,

It should be noted that in tie instant case, the plain-
tiff company, J & J Enterprises Ltd., through its attornecys-at-
law on receiving the cheque on 22nd December, 1980 did not servs
on the defendant notice that it was oexten:ing time havihg been
made of the essence nor indicate that it was reservineg its
right to xrescind. It was a simge act of regeival by the
vendors, consistent with an intention to complete, thereby
regarding the contract as still subsistimg, and inconsistent
with a view that the contractws at an end - or would as a
ccnsequence be brought to an ond. A prompt return of the
cheque on 22nd December, 1960, on tender, would be consistent

N

with the lattexr vicw, .
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There is no principle of a tacit extension of time

having been made of the essence or o tacit rescrvation of o

right to rescind; both should bemmmifest by conduct.

A good exampl: of conduct of the partics which was

—

regarded as amounting to a walver ©f time having been moade of

the essonce is found in the case of Luck v Yhite (1973) 26

F & CR 89, The facts arc as follows, By an agrecmant in
writing dated 30th April, 1971 tho vendors agréed to sell a
house to the purchaser, completion date fixed for 14th lay, 1971;
the purchaser was lot into possessiocn at once. Completion did
not take place, the purchaser not having had approval from the
building society from whom he hoped to get an advance, Corres-
pondence for requisitions passed between the building society,
the vendors' sclicitoers and the purchasers seclicitors. On
16th June, 1971 thc vendors' solicitors asked for a firm date
for completicn, not having ot it, they pressed foxr racovery
of possession, without successs. ' . On 16th August, 1971 the
vendors' sclicitors by notice made tirie of the essence, and
failing completion they would forfeit the deposit and either
rescind or resell the property. The notice expired on the
6th éeptember. Cn 7th Sejtember, the vendors' solicitors asked
thie purchaser's solicitors -

were
tyhether thesy/then in a position to complete or had instructions
to accept service of a writ."
On 5th COctober the vendors'! solicitors again pressed for com-
pletion, negctations continued and an appointment for completion
arranged for 16th November., » dispute arose between vendors

respect of

and purchaser in/interest on the unpaid balmnce of purchase
money; no com:letion took place on the saic 16th November.
On 19th November the Wendors'! solicitor by letter stated that
the contract was rcscinded, that they intended t¢ sell else-
where and required possession, The purchaser issued a writ

seeking specific performancge of the contract.



Golding J., in granting the decree for specific persormance
heid that on the 16th November time was not of the essence of
the contract as r.gards that date because the nctice to completc
expired in early September and the vendors neither rescinded
the contract nor resold tho property as they threatened but
continued to discuss the probabilities of completion and ulti-

mately agrecd to HNovember 16.

He said further at nage 96 =
" If the party who is in the right allows

the defaulting party to try to remedy his

default after an essential date has passed,

he cannot then call the bargain off without

first warning the defaulting party by firing

a fresh limit, reasonable in the circumstonces,!

This latter decision was cited with approval in Buckland

—— T

v, Farmer et al /19787 3 4A.E.R. 929, In thc instant case, the

attorneys~at-law for the plaintiff company relicod on the Buckland
case in support of his noint that th: actions of the plaintiff
company after the 25th November, 198C did not amount to a waiver -
it (the plaint’f£f company)
"was merely standing by awaiting events®

reserving its richt to rescind.

In the 3Buckland case, the plaintiffs/pu;chasers failing
to complete a contract for the sale of property, were on
2nd MNovember, 1973 served notice by the vendors making time of
the essence to expire on 1st December, 1972. The plaintiffs
failed to complete and on 7th February, 1074 the vendors!'
solicitor wrote the defendants, thce plaintiffs! solicitars, to
"forielly rescind” the contract., Previously, on 20th lMNovember,
1973, the plaintiffs had been intrcducad to a third party by
the vendors! solicitors for the third party to take over the
plaintiffs contract; plaintifis and the third party negotated;
therc was no further negotiation between the plaintiffs and the

vendors, There were numerous uoetings andd extensions of time

9an
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" that fixed by the contract. The basic
assumption was not that the contract was
alive but that the vendor was not bound by
i‘t; "

In the case of Luck v, White et al, Bucklond v Farmeret al

and Petrie v Dwycr, thz case of Webb v Hughes /I1870/L.R. 10 Eg.281

was considered, In the latter case Malins, V.C. said,

" If time be made the essence of the contract

that may De waived by the conduct of the purchaser,
ancd if the time is once allowed to pass and the
parties go on negotiating for completison of the
purchase, then time is no longer of the essence

of the contract,”

In the Buckland cas«, negotations were continued, but
with a third party, indicating that tho contract with the plain-
tiff was at an end, In Petricz v Dwyer ncgotations wexe continued
and time extended "on condition of receiveing £200 over and
above the contract price", this was a new term, demonstrating
that the former contract had been set aside -~ at an end. These
two casesiiierefore distinguishable from the instant case.

In the instant case, this Court is of the view that
when time was made the essence of the contract by the letter to
the defendant dated 11th Novemher, 1580, in terms,

® If you fail to comply .... within fourteen
(14) days ..... deposit ..... will be forfeited

to J & J Enterprises ..... who will either
rescind Qr.. resell the propertye.ee.s "

such time was reasonable,

The defendant's letter dated 14th November, 1980 to the
plaintiff company's attorneys-at-law stating that the balance
of the purchaser money "... will be

the
was not replied to by/plaintiff company's attorniys-at-low and

—aid on 29th November, 1980"

i

on thz authority of Richards Ltd v_Oppenheimer /19507 1 A.B.R.
420 failure to reply did not amount to a waiver, However, the
subsequent conduct of the plaintiff company could well attract

a eontragy reasoning,

LK
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The date for completion, 25th November, 198C, having
passed, the plaintiff company £oiled "... either to rescind
the contract or resell the propoerty ....."; it had a choice to
clect to rescind tine contract or treat tho contract as still
subsisting., The plaintiff company did not rascind the contract,

On 22nd December, 1980 the plaintiff company recoived
from th< defeondant a cheque for 33,479 representing the balance
of the purchase money. Instead of promptly returning the said
cheque to the defendant, sn act which would have shown a continuing
course of conduct consistent with rescission, it accepted the
cheque and negotinted it at the bank. This was an act incon-

(:\ sistent with the idea that the party still intended to rely on
/ the strict letter of tha contract - (Fetrie v Dwycr, supra),
The acceptance of ths chegue by the plaintiff company
was an uneqguivocal act indicative of the fact that it regarded
the contract as still subsisting, that it still wished to com-
plete and had thereby shown its election to forego the right-to
rescind; time was nc longer of the essence,
The plaintiff company's attorneys-at-law argued that
(;\ the acceptance of the cheque was a conditional acceptance with
I( the plaintiff company reserving its right to rescind; that pay-
ment by cheque or negotiabls instrument being a conditional
payment only - Coben v Hale (1878) 3 2.3. 371 - the plaintiff
company was saying "“"provided it/lionqured, I will regard you

as having completed on 22nd Pecember, 1980." This argurent
is 1loss than sound.
Thaz means of payment adopted by the defendant i.e.

a cheque, by its very nature created a conditional acceptance

O

on the part of the plaintiff company. However, the plaintiff
comﬁany's state of mind revealed an intention to complete

a contract, thereby treating it as still subsisting, which
latter intention was inconsistent with an intention to rescind,

whereby the contract would have been regarded as at an end;

b1
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on tho authorities both posturces cannot co-exist.
The cheque having being Gishonour:2d, the plaintiff
company's attornceys-at~law wrote a letter to the defondsnt on
. of

(w> 15th January, 1941 advising hwer/that fact and requesting “the
sum of 33,428,060 in cash, as set out in our statement to you
dated 2nd October 1980, not later than Friday, 16th January,
1981." The pleading of the plaintiff company is even stronger.
Paragraph 9 of ths d2fence to counter-claim reads -

" The Plaintif#s Attorneys wrot-: to the

Defendant on Janusry 15, 1521 advising her
that her above-mentioned choexque had been
dishonourcd an? Jdemanding that it be replaced ..."

(emphasis mine),
This is evidence of the condnct of the plaintiff

company treating the contract as still subsisting - tine was

ne longer of the essence,

3y the tencr of the letter dated 15th Janunry, 1981 the
plaintiff company was secking to again make time of the essence
to 16th January, 1981. The Court holcds that the giving of one
<‘v day to complete was quite unreasonable in the circumstances,

/ The purported rescission of the plaintiff company by
the letter from thuir attorneys-at-law dated 23rd January, 19381,
referring to the dishonoured chioque received on 22na December,
1680 is therefore of no effect; the plaintif compeny could not
then properly rascind, having previously waived its right to
rescind th: contract,

Mr, Ballantync for the defzxndant submitted, citing the

(:\‘ cases of Hughes v Meter Building Company (1876 -~ 77) 2 £.C, 439 and

Pcnoutsos v, Raymond Hadley Corp, of New York (1917) 2 K.3. 473,

that the plaintiff company is estoppecd from denying that it had
waived its right to rescind having led the defendant to believe

that its strict rights under the contract woul:sl not be enforced.

%
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This Court is 2f the view that the conduct of the plaintiff

company does attract this equitable principle of estoppe clucidated

by Denning,J. (as he then was) in Central London Property Trust
Ltd, v High Trees House Ltd (1947) 1 K.B. 130,

The defcndant has stated that she is ready, willing and
able to complete the said contract; she is ontitled,zg do,

The plaintiff compeny has not proved any amount dne in
exczss of {30C per month for mesnz profiits; it hns admitted
receiving from the defend.nt tho sum of $2400 since filing of
this suit,

On the claim it shall be judgment for plaintiff for $600C
(being rontal and mesne profits due and owing from Gt December,

1980 to 5th July, 1982) less $2400 paid, with costs to be agreed

or taxed, application for recovery of possession of the said premises

refused,
On the countcr-claim -~ tho defendant may not obtain

damages = it is hereby crdered that the plaintiff company specifi-
cally perform the said contract dateg 29th 4April, 1980 between

itself and the defendant, costs to be agreed or taxed.

PeT. HERRISON
J. (Actg)




