IN THE COURT OF ﬁPPEAL

SUPREME COURT CIVIL APPEAL NO 7ézé7y]"'"

':eBEFoREg;° THE HON. MR. JUS%%CE'CAREY”:P (Ag y
© o THE HON. MR. JUSTICE FORTE, J. A, '____..
"'C.THE-HONA:MRu JUST!CE GORDON . A (Agaiﬁ

'”*G;DEéENQAﬁT/APPELLANT'

- PLAINTIFF/RESPONDENT

f:'“Denn:s Goffe & Lance Hyl+on for appeilan+ __f_: '3;.efe Lo ce o ;?1

'Tf_Responden+ no+ represenfed

14?h November &
1s+ Qecember, 1988

CAREY’ P° (Ag.): .. .. : ._ | | . .. . : | \ _.
The ques?:on wh:cb feli +o be defermined in Th:s appeal was ERRES
whe+her a Judge could properly a!low an amendmen+ ?o a wriT fhe effec? ofe_,:[;.-_f:
'f.e_which was +o deprlve a defendan+ of his rlgh+ fo cialm The profec?:on of a!f"
'*eﬁesfafufe of llmlfafion.- f?e;:'t  | ' | |
Th:s case has had a ra%her chequered and unfor*unafe h;sfory
. i;;WhICh ] musf now se? ouT The p!a:nf:ffs wh;ch we undersfand are an -
*f Engllsh GOmpany, by a wr:+ dafed chober 22 1984 sued Jamaica Merchan+
'f_iwarlne L;mlfed cialm;ng “ ﬂ'f f :__ e :. | FUE -
| "_,E...,. Ua$23 706 as due and owsng in
.. respect of Cargo inferesfs as per- B:lls
of Lading K88 and K126 dated 9/10/83 R
Ui f;”respecfzveiy for. cargo buiked in place on. i
CUs I TheNikiforos! which was time charfered.“:--~-
- 'r*t"{.fo The Defendanf Company e ' '

fe-The sfafemenf of clalm was' enfered on November 9 1984 The defence was -



f:"‘ B

' ”_p1a|n+:ffs averred as foilows

_q_fo siumber un+|! Sepfember 10 1986 when The p|a1n+:ffs flled a summons;'“

- debaTed. h_" |

'ﬁh”fxled May 10 19851 By paragraph 3 of The sfafemenf of claxm, *he S

"The Defendanf charTered The vessel
INikiforos! to convey cargo from The __:_,__-_7--'
gf.UnaTed K;ngdom in October 1983 for
;,_,_d;scharge in Jamalca during +he same -

- f_Paragraph 3 of The defencej denled Thaf paragraph. Thehpiainffffs weféj””“

"n.no* aier+ed by The Tenor of fhe defence and lndeed mafTers nere atlowed:T'

VTo add JMM ﬁflanflc Ltne Limi+cd as a defendanf The aff:dav:? in _
- suppor? dlscfosed Tha+ “The B '!s of Ladlng referred To ln fhe er? andifﬁf*
'“Sfafemenf of Ctanm show Tha+ +ney were lssued by fhe JMM A.Ian?tc Line*

”Th“leifed and A5500|a+e Company of The Defendanf "_ The Masferggranted &

‘-\.

f_Thls amendmen+ by an- order dafed chober 10 1986

The added defendanfs Then sough? by a summons da+en S

December 17 1986 To have Thelr name sTruck ou+ of The w. T cndfailisubw

-'_e;sequen+ proceedlngs In Thelr affldavrf The aT*orney—aT-!aw for Tne

1.-¢defendan?s deposed fha+ by V1r+ue of fhe Hague Rules 1nrornara+ed under

The Carrlage of Goods ACT and Clause T of The Blil of Ladlng made befween

B The added defendanT and The plainflff a llmITaTIon perlod of one year is

'5_}|mposed for The brlnging of +he acflon agalnsT The added defendanf. uoun?ﬂr-

aff;davnfs were puT in wherein iT was sTaTed Thaf The error was a cenUIne

'.-___mxsfake and Tha+ bofh derendanfs have The same reglsfered address, carry on
”-hbusnness in The same offlce, have a common Company sec*efary _common -
= darecTors and The same a?+orneys~af-!aw, Ellts J., on 315+ March 1987
.';5sef asnde The order of +he Masfer dafed Ocrober 28 1986 whlch had JOlned
TerMM Atianftc Line leI?ed,: The mounfaln had roared and produced a mouse
- The pla|n+|ffs had reTurned %o +heir s+arf1ng poanf.- We:undersland,fhaf at
| L*ifhe hearlng before hlilS; J., The quesfion of The effec+ of an amendmenf on -

"i'fhe defendanf‘s righf ?o cla|m ?he umbrelia of The Itmt?aflon period was not

:%1 Then on 9+h Aprlt 1987 The p!alnfiffs Trted aga:n._ By an ﬂ

o _ex parfe summons of Thaf*dafe, They apaited +o add or subsflfufe




-3-

JMM Atlantic Line Limited as a defendant. Clarke, J. (Ag.), by .an order

of 1st June, 1987 substituted the present defendants and directed service

of +he writ and statement of cla@m_qn{fhem. The defendants applied for an

order to set aside ?hé:§fdéf_o§:CIarké; do (Ag:é; oﬁ,The ground which we

must consider. The matter was heé:rd by Re'ékord,, J. {Ag;), on

27th July, 1987 and he. reserved judgment until 1st October, 1987. He heid. -

“that comhon Justice dema;ds-ThaT The iimf+a*ion period.should not: be
"invoked to deny the plaintiff the right to.have his case Tr;ed in court.™

I is a matter of regret. that the learned. judge did not qiTQHany,aufhoriTies,

although some were brought to. his attention,.nor make any effort to.expose .

the process: by which he.arrived at his.conclusion. For my part, | am quite

unable 1o apprehend. the meaning.of.common- justice™. Justice requires.that
. every man shoula get his due;. and.that must include a defendant. Howsoever

That may be, the authorities do not support his conclusions.

This Court had to consider an analogous situation in.-

Attorney General & Ors, v. Richards (unrepcrted) S.C.C.A, 39/86 dated. -

Sth March, 1987. . The- statute. there involved was the Public Authorities .-
Protection Act. The.plaintiff claimed against the Attorney General and a.
police constabie damages In an action for detinue and. conversion. Section.
33 of the Constabulary. Force Act requires that. in any action against a. .
police constable, the averment must contain the words - “maliciously or
"without reasonable or. probable cause® and the plaintiff must. prove that-
averment.. .That requirement had. not been complied with and. an.application.
was accordingly made to strike out the writ and statement of ciaim as
disclosing no cause of-action. . The-learned judge déc[ined,fo do .so but
'suo motu’ ordered that the statement of.claim be amended.
In: setting aside the judge's order, we said this.at.page 8:-
"The: statutes-of .Limifations provide
legal defences and so.we would ask
.-what greater injustice . could:be done
o a defendant than to find himself
liable fto defend a suit which is
brought or continued contrary to . the
“prevailing statufe of limitation?®

The Court referred Yo a decision of the-former Court of Appeal. . . .

Charlton v. Reid [[19607] 3 W.l.R. 33 where McGregor, C.J., pointed to a




'rf-number of auThorlflns whach shewed ThaT The courf has aiways refused fo-
altow a cause of ac+|on ?o be added where, sf lT were ailowed the defence
~of a iiwifaflon s?a+u+e would be defeafed.- One of The cases to which he

u 'referred was We!don v NeaE L1887] 19 Q B D 394 See The dictum of

':mLord Esher, M. R,, a+ page 395 where he said +hls

“LORD ESHER M R We musf acf on- The B
settled: ruie of pracflce which is:
C o that amendments are not adm|55|b!e
“when they prCJudace the rights of the |
. 'oppos:fb party as- ex1s+|ng at:the date:
Lo of such: amendmen+s “1f an amendmen+
o were-al fowsd: seTT:ng up’ & cause of -
: acﬂony which, if the writ were’ lssued
o oin respect: 'fha,reof at the date of. ‘i'he
" amendment, Would be barred by the = .-
- Statute of Limitations, ‘it would be :
~allowlng the plaintiff to take. advantage
- of her former writ fo.defeat the statute
e - and taking away: an: exlsftng right from
e, oo olooe 0 The defendant; g proceedtng which, as ' a
LN R RIS -~fgenera! rule, would be, in my: opinlon
- improper and - unjust: :Under very pecullar
o curcums?ances the: Cour+ might perhaps
- have power to ailow such an amendment,
-',3fbuT cerTalnlv as: a general ruie ;? w:li
S 1}no+ do SO }g]; : e :

e Th;s case’ comes W|+hsn ThaT rule of

ﬁ'pracflceg and- there are no peculiar: circum-
.. stances’of any ‘sort fo. cons#tfufe it an
-“J}'excepfion +to such rule. For these reasons.
T think the order of The D|V|Sional Cou T

o was. rlghT and should be affsrmed "

We were #o!d ThaT The respondenf"s counsel below relaed on -
Order 20 Rule 5 (RSC) (U K ) buf The !earned Judge did no* appear to base

O .7;' h:s dec15|on on Thaf Order' he dld noT refer ?o ET lT provndes as

ggj“5 (2) Where an appincafson +o +he Cour+
Iy © o forleave to make the. amendmenf merrFioned
A " “in paragraph’’ (3) (4) or (5) is.made after

o any relevant pernod of - Ilmnfation currenf.

o et the date of issue. of the writ-has .

. expired; the Court may: nevertheless grant

such ieave in:the. circumstances mentioned

“lincthat paragraph if tf fhlnks IT Jusf to
”“};do so A S , _

f_!n The evenf Thaf he did Lopez v° Geddes RefrtgeraT;on L+d {19687

-”-10 J L R., wouid be aufhorlfy agalnsf +hat approach Thaf case also

'Lff}f demons+raTes The care wufh wh:ch ed:f|ons of the: Supreme Courf Practice

L;3 ﬁ7(The Whtfe Book) should be relled on. 1n purporfed compl:ance w;fh



Section 686 of the Civil Procedure Code. T is only necessary to advert

to the words of Fox, J.A., who stated at page 560:

"This would be sufficient to dispose of
-counsells first submission, but it con-
- tains an even more fundamental miscon-
-ception of The effect of the provisien -
of 0. 20, r. 5, para. 5 which cannot be’
ignored. . We begin by pointing out that
pricr fo the passing of tThe Rules of The
Supreme Court 1965, .The counterpart-to
ss, 259 and 677 were 0..28,:rr. 1 and
12 respectively; now The: counterparts
are 0. 20,.rr. 5 and 8.. The 1965 Rules
Ymark fhe culmination.of the labours.of
several years undertaken to: implement
the strong recommendation of the Evershed
Commiftiee on- Supreme Court Practice: and
Procedure made in thelr.Second. Inferim
Report in 1951 that.'a complete revision
of the Rules be Immediately put.in hand®.”
- (Preface to the first edition The Supreme
Court Practice 1967, p.ix.). The preface
goes: on To point out that 'the: former
Rules have been revised, redrafted,
rewritten, rearranged, recast, reworded
restated® (p. x); buf that. neverfheiess,
'the new Rules make: comparatively few
subsTantial changes'. Three of these
changes are contained in The provisions
of 0. 20, r. 5 which "empower the Court
to grant leave to amend the writ or pleading
In the particular clrcumstances mentioned
in paras,. (3), (4) and (5) even though The
- application for such .eamendment is made after
~-the expiry of any relevant period of limitation
current at the date of the .issue of the writ.’
(The Supreme Court Practice 1967, Note 20/5-8/7
at p 3000

ThIS modifies +he former rule. of pracTnce To
the effect that the court will not aliow - o
amendments which would deprive a defendant of 2
defence under the Statute of Limitetions. - So
That now, in England, by virtue of para. 5, if
the facts alleged in the amendment sought fo be
made are the same, or substantlially The same as
'-Those alleged in support of a.cause of action
- already pleaded, -The court may. allow the
amendment after the expiry of. any relevant period
of limitation notwithstanding that the effect of
the amendment will be to. add or substitute a new
- cause-of action.. But the provisions.of r. 5 do
. not-affect or alter the practice of the English
courts in cases outside The.scope-of the
circumstances menticned in paras.. (3), (4) and (5).
- .In such cases the unfettered discretion of the
- court: to. amend the writ, the plead;ngs .or any '
document in the proceedlngs is prescribed by
rr. 5(1) and 8. Order 20, r. 5 applies therefore
in a limited and precisely defined area, and lIs

incapable of the general application and the effect . .

for which counse! argued.®



- Thesé reasonsrpersuadedimé.fhaT the learned judgé fell

  |nTo error for There was no warran+ for The exercsse of h|s d:screfion

-:xf;fo allow +he amendmenf Thaf musf resuif 1n The order belng set aside

'and as we announced aT fhe hoarxng, we ordered as well that. the

7}appeilan?s should have The cosfs bofh here and below._s

"_FORWE;:J;A;;

l have had The opporfun|fy of readtng in draff the Judqmenf of

o Carey,  ; (Ag ), and have only fo say fhaf l am, in enflre agraement with

:The reasonlng +here|n, “f

' GORDON, J.A. (Agd:

I have read The Judgmenf of Carey, P; (Ag ) Bl | agreé with

The reasonxng Thereen and find ?here is nofhing l can usefu!iy add.



