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EET-REN . oo e FRANCES "DIAN IAT HICE JACKEON . CAPPLICANT "
AW Do e LAWBEKRCE CLIVEER JaCRECH .. : UEF"‘"' DANT

Ix. M.BE. ¥oerte for the Arplicant.

Fivrs D. #ajorie Nose fur the Defendant. . : S

hrard:  #nd karch, 1589, 15th and 17th January, 1v9C " e

pitrer, 3.

;hl“ u.tluh ie mrought Ly the Applicant pursuant to

Snctlwn lu 01 the darried Wouen's Proporty hct in which she

sefks o neclur.L an o uiutrmlnﬁ her bepcficisl - interest in

2 ocervain “““ICE)‘ ,f ]_("n '_1_1:, d'te T at 28 Tirchway, #incsten 6,

ik o[

ct

Cory

Li

~

rLflstvreL st Voleume 1138 Folic 627 of the hegistér Book
iltlc

Thg parties warse marriced on the 17th Auvgust, 1384 at

S

which tine thb n“ﬂllcunt wag wnploved to Frice ¥Wotérhouse and

ay and tNL pui,nfﬁnt . the Jamcica Telephcne Comnany

item, The mparriace u;@equwﬂtly troke Cown and the Lefendants

left the mdtrlﬂﬂnlhl home in May 1%81. & cdecree nisi was-granted

e
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theix ;1r°t chi Sy thov Lrth Hlacussed he purchése'sf a

tha ALVllCnﬂt on the ;st Junnz_:f 1266. 7There wre three- - ¢hildren
the marriage.
It is the eviﬂence £ both parties that subsequent

thely marriage and wh' i Lhe Ap“llcunt was rregnent with

et b

@wwllino house, the pr »,grty in guesticn. wiﬁh 1fnn of

§2,

W

?&G,Gﬂ ilrm the Jcmﬂlﬁl ﬁrl-phrn; Comraay umfl‘yers Credit

Unic leleU the sprlicant gaiﬁ te the vendors the Nationsl

Housing C(:rpc'\ratlonJ tnls ¢<1U nn for dGeprsit ﬁn”th%

“hgrecment

for =sale of the relevant ‘_,rQ""C""Cy ; Thig 1¢ m.n h“.. Eaeenft‘ll’y

+

repaid Ly the Applicant.  The vefendcant paid the clousing costs

ik

£473.8%. Tie title ti the property was registcred in both

thelr names as "Tenants fn Conmen,”




A mortcage was sulisequently obtained by them irom the Jamaica
Credit Union League for the halance of the purchase money. - -

Both parties at the timc of purchase agread hetween' themselves

the manne¥ in which the morteage repayment would be made i.e.
that each would ray half of the mortgage payaent. ong, hali of
the grocerv pill for their family and one half of the. utility

bills of light anu watey; _nc arranqemept ﬂelng tnat tﬂls woulu

e done by each party in alternate weeﬁsﬂ Tney took posues sion
of the property in april 1¢77 and made monthly rayments to the . -

Raticnal torsing Corgomatlor of $11& GO Lntll T Je:tgaga was

S

z T

cirtained in 197¢ when the monthly paym%nt- were anust Lo

FLUB,00. ﬁhb arrangement. worked well for about a khmr when ther

‘_\
P

efencdant ceased naklvg any further centrihution exc:pt for thL

PRI S

Jrocery bills_an:altcruhzm weakq. From Jduly | 97% Lhe Agpllcant

wat all the mortgage instazlments, utility blll" ape ma*ntalnance

IERR RS

of the children. ‘the vetendant s ubseﬂuuntl left the matrimonial

fiome in kay 1581 ang gince theﬂ_Has made a suyment Oionly 540 001n

192%. The rclatxo shi-‘hetween thCm,detLrlﬁzath and they were.

v

bitter towards. tach cther. The ﬁppllcant suLs-iuently nald off

tnc wortgage 1n full.

. It 18 CoRraon ground that the App;lcant tnroLghout the

JJ

period the marriage subsisted apd 3 rhereafter earned substantxdilv

e

wore than diu . the Defe antﬁ:
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I rlnd as a iu”t tkat thu E}pllcaut'. CUnLrluutzon

Ly . "‘

towards the purchase QI 0. ﬁﬁ berhW% wa gigni 11C=ntly gr‘utur

th=t that. <f the Deféndant, bahg mmaﬁmﬁe umtme napsn of 85%.

J-i

“The qugnﬂanﬁ was cross ﬂexamlneo oy BIB- rorte for the

Applicant and hig credi 1 ity was severly shﬁken in the areég

Woeon
-

crucial to the detormination of the racts,, In the circumstances

therefore: ‘the evidence of thc Appllcant io to De fsreferreae

o
[



I £iné as a ~act thut the Defendani whe had been

conutaztlj burrowlng HGnLJ f¥com the Applicant, in 1982 tolé

her that hc nesdéod Some meney, and persuaded her to make a

lean to hlﬁ with thie cremise that if she did this he would sign &

cver his portlon of the house to hér for the beretit of the
chlldren ¢f the mhrrJaQb. An agreencnt was recched between
th@m as te tl@ Vriub ¢ thL house at the time and their renpect-

ive iﬁtﬁ_.bt Thie we.s rnéu¢wa te vriting which was duly

signed sné w;tnessud End. new tenuerud in evidence of sxhibit "2Y.

It ir the eviteno. of the np licant an¢ which I adcept
that uhh PQIQ aver Lo tha Qufend&nt cn the ﬁay thw' gr ﬂéﬁ“nt wan
1&& thk sum o3 @71& 60 as rééuired u

Tﬁt Applluunt contanus that in Iolluan upon this

ﬂﬂreemtnf Ezhlnlt -1 cna 1n thL bmxl?i thvt thw Defencant had

I
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lliqu 1'& tes hwr'u_] hla lnteregt in the prOLert in

I seciboer 1933 shé \1d uxteévlve_ C&ltlﬂns o thz Eéﬁse;inciﬁﬁing
an gxtrh chrSom, Dmlhrt.ﬂ:?ha w:shrmom thv"innhanCLng 1ts
vhlua ulgﬂlllCantly ﬁh; aft@ ts that shu wculd not haVe donco
écnli the Dcifnuant hfd nct V;Ilanlahuc té'her his entire shars
in the prﬁnert ' rﬂrther =xtén$10ns werc qab qucntlj done to
the said house.

In 1983:én'0rdér“was made in thn amllv Court for th
Defencant to pay $229 CG fcr thb nalntenhnca cf the children.

B £ 30 RQSE‘fOI_yuL Detenﬂant ovbmlts that on the

evidenos there is A h:e uuﬁtlun hf Gwneruhlp in sgual shares

ths property hn vxnu bﬁur ZECl"tcrﬁd 1n the nares GF beth puarties
ag "Tenantes ir Comme ™. Further \hat tne uﬁurt ouﬁht not to ;

]

take into consideration thelr respective cantrl suticns in
determining the gxtent_c; tholr 1nter\ax in thu property save
And excopt the xecess L unts: pulﬁ by thL Ap'llcant over and

above hwer 50% wbligaticn snwula B maue-gmcg-by the Deiendant.
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To justify her. ar"uments she points out that the very manner
in which the mortgage paywents and other bills were to be
pald, 1eads to the ineszapable irference that they intended to

share egually and relier on the maxim “EQﬁﬁlitf'lﬂlﬁﬂult""

which ahQL . he R died in the instant case- submits

tnat Exhilit "B suould e declaved null and yoid ca thé basis |
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that there was no concideration i.¢. that the sum ¢f $710.00 wa
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not palu I find a
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n fact that this

Defar ant,, Further she contenas that tﬁu CCﬂ“"flon yruceaunt

LAY

in h%hlblt‘ ¥ has not Guon wet.

Hrs. rorte submits that the intention of the parties
st the time of purchase is ¢ be found in the Titie % Exhibit
Ty w wherg tn _proﬂerty Lag acnveyeé_to_tham el as Tenants in
Coxmorn. fqllowea Ly the agreement on hew the &ortgﬂﬂc paVMents
were to bd effegted. kv only questlon for the Four- is how to
evalﬁate_thE&respeétive_vﬂhrug;f Thi s she sa2vs is re zelted in tFL

dav‘ement aated 4th U?nhhrkg 1%62 wnlch tney Loth alqned.

. 0n the” kacta ﬁeiorm mu, mrlma £zcie tae U&Lendunf would

K

Le entitled to SGi in the zroperty w1th the- necussarg adjustmentc

being made in favour of thggﬂyylicapt. It was held in Cobb v° i'

Cokl: {1955) 2 huk. -

JMIn accoxdance with the Or‘hlﬁal Dol s
,lntbﬂhloﬁ ot the pa arties at the - - o
time -ofthe purchase of the o Cesl
house, they were entitled bengw
ficially  to the n¥oceeds, of sale
in egual sh“res Fimmer V. kirEmer -
(1954)* R 863 applied and as
ST i & e %he dete when the marriade
3 prohu GUMIe ... both parties were
iiable as between. themselves in
equal ghares for the sums L
Pay”ulﬁ uwder the mortgage. : N T

hOm&IILon_ConulnuL» .o

PR w1 tharhiorc purtlcs wish to ensufe
Lo thac 0enof1c1“] intergsts shall .

belong between them in urtﬂculqr‘“ﬁ L s

pr0gortlonsp it may be L“vedlent L

that o desd contemporaxy to the 0 Tl

trﬂn negion of purchase should

clarg what the proportions arc.”



At page 698 -~ Lord Denning M.R., had this tc saye-

‘Y... wnen both husband an wife

coutrilute to the cost and the " f
prouurty iz intended to be ..,
contineing provision for then

duriug their joint lives, the

Court leans towards the view

that the vroperty belongs o

them eoth jeintly in eqgual

shares. -whis. iz so even whare . .
the convevance is taken in ths
name of ocue vi them conly and

their contributions to th~ coste

are utwequal and all the more so

when proporty is taken s here

in their joint narmes anrd wag
intended to be coned by them in
eqguil shares. Tha . legal title is

in them both jeintly, and the
bencficial. interest is in them

both as eguitable tenants in

commen in egual shares.”

.

&.

Cwhere tug Intontion of the parties as to whom the
property is to belong, or in what definitc shares each should

hold is ascertainable, effect will be ¢given ¢ that intention.

Sgw Fimmer v.  Rimwer (JS05L) 2 ARR 863 (supra) .

hrs. Forte places great reliance on the document ExJB' in

suport of her ciiim. “hat effect it any dows Exhibit B has on
the competing claims of the parties? The Court will have to
coasider whoether this ducument was intended to crzateany legal
relaotions betveen the narties.

In Merrit v. #errit (187¢) 2 ARER at page 761 - Lord

Denning m.X. ir. considering the offect of a written agreement
mada by the husband to the wife in respect of the «wnership of
the matvinsonial house cluserved:-~

¥ ee. The parties are living in

amitv., In such cases their

domeetic arrangements are

crdinarily not intended tc create
legzl relztions., It is zltogether
different when the parties are not
livipg in amity bui are separeated,

or about to separate. Thay then
bargain keenly. They do net rely

on honcursple understandings. Yhey
want everything cut and driea. It
may safely be proesumed that they
intund to create legal ... the paper
vhich the husband signed dealt #ith
the peneficial cwnership of the house.
It was intended te kelong untirely to
the wife.”
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1 adopt the aliove passage as belng that cof ny own and
epply it to the instant case, frow the sugrcunding circum-
stances, I find that‘thé_eifecﬁ'oﬁ'the_agreement Exhibit "B was
thezt the parties intéﬁ&ed éé.crgate leﬁal_re;;ticnsp anﬁAit
being sufficiently certaip ans théré being’g@od.ccnsideration
Ly the Applicant paying money to thé5Defendaﬁ£; he is estopped
from clairing a sbare'in_thé pzopeﬁﬁy:jwihe Agp;icant is therefcre
entitled t2 & declératipn thaﬁishe ig the solejowner of =1l that
parcel of land situaﬁe.gt 26?5irphway,nxinﬁstcﬁ;6 in the parish
ot Saint Andrew and registored at Yolume 1138 Folic 627 of the
Register Bock of Titlas =nd to qn_arﬁer'thatfthe Defendant join
in transferring it to her. |

Costs to the Applicant to be agresd or taxed. Liberty

to apply. .
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