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[Supreme Court (Bollers, J.) Novemlier 10, 11, 12, 25, 19651·

Mortgage - Nature of intm'est created - Whetlllg1' nwvable ot
fmnwvable ]J1'ope·,.ty,

ImmuralJle 1)1'Opel'tt/ - House situate un leased laml - Wl~theY

movable or il1mvocable property,

Landlord and tenant - Ag'tee-ment 101' lease of la,nd - DW;-at!:Oil
of lea8:~ not stated ~. Rent paid "on '1no ntMy. basis '-, '1:'!.!!:.twre 0Ljf~-_

terest ,created - Wl.he1th'e1' lease or licence f- Landlxwd and Tenwnt
Ordinan.ce, Cap. 185, S,'l. H(3) and. 7. ,., ..-

, '

P'ractice (J,;nd pTl()cedure - M01'tgage on 'tiwcable pl'ope'j'ty - Foye
clo81we 1JrOceedinf/s ins,titu,ted in l"em-Validity thereof ....,- 0.7,)'. g,

Practice ~nd ~J'?Cedu1j~ - Challge of SQ~icito!'~ - Nu n{)tice~ th;e1'~o~
lin 1'eC01'd -71'al1,~tty of act done bll ,'lli1W 8I()lt~t01" .~~ ~r' ~

. The plaintiff owned a uuilding situate on land 1hiCh he held
under a writte:l agree,ment of lease from the(1'ransport an.d.' Harbours
Department. The, duration of the lease was not stated in the 'agre(~ .
ment and rent was-·paid 'on a mon.thly hast~t, 'Th'e prop rrty was: sub
ject to a mortgage in favour of the d,efen'da:lt, who instituted fore'
closure proceedings in 1'em 'against~he "proni:.i'etof or p~·opi.·ietOl::).!-...."
repr~Jltath~e 01' repi·ese.n,tatives'of" .the -prQpertY!~1ilerYic'ebeing e,f-,
fected by affixing the writ with a nail to the fro.n.tdool~f.~~e build·
ing. Judgmeat, .. h;lvLng lieel1,.Q.bmLn~:a.-=new-.-s?licitor*" without anr
notice of 'Clfange-·of . sOfictto~iritvrng-heen filed, issued instrru:timJs
.., lev . and th 1'0' ert1r "vas 'subse i 0 o. -t °In at ex: t' 11.

s~1e-1W t~e defellda;tt._·' e'pa.mtiff; who had not· een aware of
fhe procee 1l1gs 'aild the sale, instituted an action to set asid'e the
judgment and subsequent leyy"and 'sale, 0 ~ •

Order 7, r· 14, pro\'ides that "in an actio:l ag·a.inst the owner oi.'

representative of a lot of land or plantation, th.~-name: of Suchowlle~'
or representative not being mentio:ied , service of the writ of
summons may be ,eff.ected by affixing a copy of the writ to thE:lyrincj-
pal building upon ~uch. land or plantation......" . -

, Held: (i) tlie duratio:l of th'e lease not having lJeen stated, thl~

::... aocument was not effectiye as an agreement of lease; I
"

(ii) a tenancy from year to year did not arise under s. 6 (3) of
(. the Landlord a~d Tenant Ordi:ml1ce, Cap:185 t since rent ~is paid on

a monthly basIs: V "

(iii) the plaintiff. was in the po~itioll of a perHon who had a
'" mere permission or licence to go on laad, which could never l)e ill/aile'

the subject of a levy; . ,

(iv) the property waH mo\'.alJle pl'opeity and not."a lot of land
or plantation" within the mealliugof 0·7, 1'. 14, and i-:l consequence
the mode of sen'ice permitted hy this provision, was inapplicahle i

1

(v) a mortgage, whether over movable or immovable property,
creates merely a movable d~bt and does not pass title to the mortgagee
cy'er the mortgaged property;

. . (vi) t.he mode ~f service adopted and the purported change 01
i:lOlIcltQr WIthout :lobce on record were unauthorised and were not

. mere irregularities but were nullities, and in cons~quence all the ,pr'O='-----'.
I proceed.ings .relating to the foreclosure action

t
execution and sale

were null and void.
Jludgment for th'r3 plaintiff,

11. S. Rai for the plaintiff~

S. L, Van B, Stafford, Q.C., for thedef~

B,OLLERS, J. : In 1957..,.t4e plaintiff, ~urchased prope~ty
I-iltu~te ,at Sparendaam, East I Coast, Demerara, from the def-e:ndant; '.,
and .-another property. _at Plaisance, PJast Coast, Demerara, ~
obtamed a mortg~e :on bQ-th properties in .his' favour from the'
defea~ant for the. su~ of $2,0:00. ~ith .i.nter-est tliei~eo:n 'a~' -tli~'rate Qft
12 pet oontum net annum under a mortgage deed entered mto between ~
the parti:s on 11th February, 1957. The plaintiff made -several:
payments In respect of interest but paid:J."otbing iOn the capital sum,.
yet the defendant"mortgagee in the. year 1900 reieaaed the Plaisanc~
property from the mol'"tgage whereby. thre plaintiff was able to sell #

that· property. . '.

•
III October 19-64 the' defendant in actio.:l No. 1587/64 instituted

foreclosure pl~oceedings in respect of the Sparendaam property, and
on 2nd Novembe1", 1964, he obtained jud.gment thereb in the Bail
Court presided ove,r by the Hdn.the Chief Justice. The order made
uy th'e Honourable the Qhietf Justice enters judgment in favour of
th? mo.rtgagee (now defe~ida.nt) in the sum of $2',140 (the sum of $140
boemg mterest)· togethE:I~- with interest on the sum of $2,000 at the
rate of 12 pe'J' centump_e1' an'nZl'1n from the 12th Februarv 1916'4 until
paid,. together wlith costs in a sum fixed and with the u~~al ord'er as
to fOl'~closur~ 'of the mortgage on t4e property "wherein the mor~
gagee ]5 admItted to~proceed in executio:l against the property theretly
mortga,gee and recover and receive from the proceeds of sale the
fnII amouIit for which -judgme.pt was ..given.~'

l- 'l'h~ a,ction before the Ho~ourable Chief Justice was b~ought by
uhe .plamtIff-rnorlga,gee(,now defendant) against the proprietor or
!)ropr.ietOl~s, representative or repr~sentath~esofa one-store:red build
iUg J:)l.andmg on land leased, as defendant, and the property described
in the writ followed the description of the property as contained in the
mortg~~~'de'ed, and is as follows:

-, ."On~e one-stol''eJed building measuring 22 (twe:tty,,·two) feet
6 ~SIX) lllches by 12 (t~elve) f~et 6 (six) inclJes with gallery at··
tached. measuring 2,2 (twenty-two) fe'et 6 (six) i~lchesby 7 (seven)
teet WIth a shed attached measuring 22 (twe:lty·twQ) feet 6 .(six)
inches by 4 (four) 0 inches :tl~o with a kitchen attached rneasur:
ing 8. (e.ight) feet b.r ~.'SiX) :f~t boarded with' galvanised roof
standIng on 1 (one) fC) t 6 (SIX) inches wooden blocks situate

. ~



The writ of summons in action No. 11;587/64 was uever served on
the plaintiff herein and ,an order of the court was not obtained to
disPC::lse wit,h personal service thereof and the mod'e of. service is
recorded on the writ as having b'een served by the marshal at -Sparen
daam Village, East Coast, Demerara, on the defe::ldan~s,'pl'oP~'ietor 01'

proprietors, representative ur representatives of a bmldmg SItuate at
Sparendaam, East Coast, Demerara"by affixingi same with a :~ail to
to the front door of the said building which was pointed out to hIm 1,y
Charles Hubert Dias (defendant herein) on 9th October 1964.

In action N~. 1587/64 the solicitor on the record authorised to
act for the plaintiff (the defendant herein) was Mr. D. 1\. Robinson.
balTister~at-Law acting as solicitor, but it was Mr. R. L. Millingtoll~

harrist€lr-at-law acti.ng as solicitor for the plaintiff, who signed the
request for the writ of execution and the instructions of levr. There
was no notice -:.i' change 'ut solicitor placed on the record· In the
instructio.ns to levy the property was stated as being movable prop
erty, and on the conditions of sale "llS ai.lvertised uy the Registrar
the form used was that normall~' used ,yn' a ca<:;e of morahle property

at Spare:ldaam, Ea:st Coast, Demerara, on lands leased from
Transport & Harbours Department together with the rights in
and to the lease of the piece of land urpon which the above build
ing stands."

On the strength of the judgment the present defe:1dant levied
execution upon the. properti'asaescriped in the writ of summons, and
on a sale at public auction by the .marshal of the Supr'eme Court the
defendant purchased- t11,e propeil·ty for the sum of $,1,000 on 30th
:March, 19:65.

It is the complaint of the plaintiff that he was ,never aware of
the service of the writ of summons in the action, the judgment and
the levy and sale at execution following thereon. This is deni.ed ny
the defendant, who claims that the plaintiff" was 'fully aware of the
entire ;proceedings 'and could have taken steps" at an 'earlier stage to
set aside the proceedings if inde'ed\ there was a defect in the mode
of service. Thei'e was also a dispute as to the amount of interest
owed on the ca.pital sum of the mortgage at the ti'\lle of the judgment.
In respect of both issues I have found in favour Of the pI~intiff, apd
from the evid'ence of the defendant given In cross-examination' I
have arrived at the conclusion that there was no interest owing to hi.m
by the plaintiff on the capital sum of the mortgage, and the ,plaintiff
was never aware of the proceedings in action No. 1587/64, or the
levy and sale at execution which followed as.a consequence thereof,
and took steps as early as ,possible by this acti9n to set aside the
'entire proceedings in relation thereto. It will be seen that I have
rejected the evidence of the defendant's witneSses who attempted
to convince the court that the plaintiff was aware of the proceedings,
as I formed the opinion that they were merely servants and· relatiYe:::
of the defendant seeking to assist him in the presentation of his
case.
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b'eing sold. When the writ of execution was issued the form used waH
that ~ormallY used in relation to i~o"able property, but the inap
proprIate words on the writ relating to immov;able property were
scored out. T.he impression to b'e gained, therefore, was that the
property levied upon and sold at execlltion was treated as movable
property.

In the present action, the plainti.ff avers that the service of the
writ of summons in action No· 1587/'64 is bad in law and a nullity,
hence all the proceedings flowing therefrom are a nullity, and the
request for the writ of execution was signed by a barrister-at-Law
acting as solicitor, who had no authority to act in the matter. Where
fore, the pla1intiffnow claims as against the d'efendant _

(a) an order that service of the writ of summons in the action
against the proprietor or proprietors, representative or
representatives of the one-storeyed building at Sparendaam
on lands leased from the Transport & Harbours Department
together with the ri,ghts in the lease of and to the piece of
land On which the bUilding stands be set aside; and

(h) an order that the judgme,nt entered-in the action and tile
subsequent levy and sale therein pursuant to the judgment
he declared null and void and set aside;

(c) damages for the illegal levy and sale of the property;

(a) an order restraining the defendant, his servants and/or
agents from selling or otherwise disposing of the propertJ
purchased :by the defendant at the execution sale on 30th
March, 1965.

In this court, counsel for the plaintiff has submitted that the
property which was sold at execution sale and which was the sub
ject-matter of the mortgage deed dated 11th February, 1957, and
which was the suuject-matter of action No. 115'87/64, was in fact
movable property and C'0uld 1J10t have been proceeded against in the
manner adopted by the plaintiff in that action. He submits that the
mode of senice was not warranted by the manner in which his
client's property was ;proceeded against: His snbmision is that the
mode of service adopted was clearly that as provided for by O. 7, r. 14,
of the Rules of the Supreme Court (and, indeed, this is not denied
h;\' counsel for the defendant), and this rule which does not speak
of movable Or immovable property, but only of a limited class of
immovaible .property, that is· to say, "lot of land or plantation", can
have no application in the present circumstances, as the propert~·
which was levied upon was neither a lot of land nor a plantation,
nor was the action against the owner or representative of a lot of
land or plantation, the name of sl1ch owner or representative not he-
ing mentioned. -

Counsel referred me to the rulJric of action No. 1581;1.64 and
pointed out that the defendant named therein was the proprietor or
proprietors, representative or representatiYes of the huilding ....nes-
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cri:wd together with the rights in and to the lease of the piece of
land upon which the building stands which, he suggested, showed
clearly that the defendant in that action who was sued was the
owner or representative of a building. Hence the mode of serdce
authorised by O. 7, r. 14, could not apply, as there was no question
of a lot of land or plantation being involved.

Counsel for the defendant submitted that the mode of service
authorised by O. 7, r. 14, would he applicable to the circumstances
as the defendant named in the action was the proprietor 01' represen
tative of a lot of land. He submitted also that these proceedings
were proceedings in 1jem ta.ken against the property and whether it
was movable 01' immovable provision was authorised for the proceed
ings in rern by proviso (b) of s. 3n of the Civil Law of British
Guiana Ordinance, Cap. 2.

I think it is meet that I should enter into a discussion as to the
nature of the property levied upon; whether it was movable or
immovable, the legal position of the plaintiff in relation thereto, and
whether the manner of proceeding adopted against the property was
authorised by the Rules of Court.

I think it is clear that when :a lev)" is made on morable or
immovab.le property for non-payment of village rates under the Loca!
Governm'ent Ord.inance, Cap. 150, the levy and proceedings theTeto
are in rem and not in personam. The proceedings against the
propertJ' are taken there by way of parate or summary execution
and are proceedings in rj'3rn, that lis, as I understand it, the person
purchasing at execution sale acquires rights in the property a~

against the world at large. Ramnarine v. Bassoo, 1956 L.R-G.B. Ht
pp. 15 and 16. As LUCKHOO, C.J., said in that case:

"Nor is it akin to the position where a levy is made in
pe1'smzam on the property; for example, if the plaintiff hac!
failed to satisfy a judgment given against him for non-vaJment
of a debt, a levy made on the land to recover the amount due
under the judgment would have been a levy £n personam."

Support for this view is to be found in DUI{E's TREATISE ON THE
LAW OF IMMOVABLE PROPERTY IN BRITISH GUIANA in Chapter 8, at p.
28, where the author states:

"In former times, as soon as fiaJt fW;ecutio was granted, or
a writ of execution was issued out vf the Supreme Court Regis-c

try, the execution could take immova"ble property in execution
without any proof to the Registrar that it belonged to the judge~

ment-creditor. This procedure led to many abuses, many lands
being taken in execution in respect whereof the judgement-deht-·
Or was never in possession. A change was made in 1910 when it
was provided (a) that an affidavit of title was necessary except
in cases of proceedings in 1·tm by way of parate execution. It
was, however, provided that possession of the judgement-dehtor

for any period not being less than fhe years shall be deemed
prima facie evidence of title."

As FRASER, J., pointed out in Sirnpson v. Yhap, 1900 L.R.B.G. 326,
at p. 329, a sale and purchase following proceedings in rem by way of
parate execution ,create rights of a nature quite diffe.rent from those
taken in pe1'sonarn by way of ordinary execution for the rooovery of a
judgment deht, the difference being that the levy in a case of parate
execution is against the land as such irrespective of rights over it, and
a sale in that event conyeys a title free from all rights and encum
urances, including the rights which might have been obtained by
other persons including thos'e in advers'e possession for the statutory
period, en3lbling them to obtain title by prescription. He cites Ram
narine v.Bassoo, 19:56 L.R.B.G. 12, following Bowen v. JonJ.es, 1948
L.R.E.G. 55, and Incorporated Trustees of the Diocese of Guiana v.
McLean, 1939 L.R.B.G. 182, as authority for that proposition, where
as in the case of the levy in execution in pe-rsona1J'lJ the levy is a.gainst
the right, title and interest of the execution debtor only, and no more.
In other words, the :purchaser at the sale could o!btain no better right
and title than that vested in the execution debtor.

By s. 3D Cb) of the Civil Law of British Guiana Ordinance, Cap.
2, the Roman-Dutch law and practice relating to conventional mort
gages was retained, and it is well settled that a conventional mortgage
in this country is a transaction of a different quality from the mort
gage known to the English law of real property. The element of
security is common to both systems, but the main difference is that
unlike the English mortgage the Roman-Dutch mortga,ge does not
transfer to the mortgagee dominium or ownership over the property.

DR. F. H. W. RAMSAHOYE, ill his TREATI!SE ON THE DEVELOP~

MENT OF THlE LAND LAW IN BRITISH GUIANA, at pp. 456-465, ~hows
that the courts were of the opinion that a mortgage of real property
was a movable debt, the thing pledged never becoming the ~roperty

of the cred.itor, and could only be sold rote;r a previous decision of
the court in order to realise from the proceeds the capital sum with
the arrears of interest. He states:

"The right of the mortgagee was always an action for the
re~overy of money, the real secmity heing only subsidiary, the
prImary demand being personal."

The author depends upon the unreported case of ]lendonca v. Gon
salves, (1883) for this proposition, and points out that the learned
judges CHALMERlS, C.J., and ATKINSON, J., observed that eVen the
sentence of foreclosure in the proceedings did not have the effect
of passing ,property to the mortgagee for he th'en only acquired power
to sell the property and apply the iproceedsLirdiquidatioll of his debt.

There is nothing in this statement of the law to suggest, as
counsel for the defendant has ~uhmitted, that the mode of pro-
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ceeding against the propexty mortgaged should be as in an actioniu
'tem, although it may well be that the mortgage acquired rights in rem
over the property in the recovery of the mortgage debt from the pro
ceeds of sale. It would be illogkal, in my view, to proceed against
moya/ble property in rem, fOr if the writ in the action we.re to be
attached or merely placed on a movable object, it could hardly he
brought to the attention of the defendant mortgagor who might be
far removed from it and who would have no notice of the pending
action. The mortgagee 'could, of course, adopt proceedings in 1'ern
against the property mortgaged in the caSe of immoyahle pro,perty,
provid\:!d it was authorised by the rules of court.

Counsel's reference to one or two cases where the mode of ser
vice adopted against movahle property mortgaged was as proceedings
in 1'em could hardly estaulish a practic1e and must have heen clearly
wrong. As he concedes there is no casle to he found on this aspeet
of the matter, I am of the opinion t1hat if this were the gell'eral prac~

tice there would not be this significant lack of authorit.r. Confirmation
'for this view is to be found atp. 4:6 of DUKE'S LAW OF' IMMOVABLE
PROPERTY, where the author states that a foreclosure action may be
of one of two kinds. It may be either an action against th'e mortgagor
himself, or it may be an action in 1'em against the' very property. In
the latter case, the defendant''S name is not giv'en. He is merely
described as the owner or representativ'e of the land in question, and
the writ is served by affixing a copy "to the principal 1J.uilding upon
such land or plantation, or if there he no building or plantation to
any ra,j}jng, ttee, or to some conspicuous place on such land or
plantation." (0. 7, R. 14, of the Rules of Court, 1900). In the former
case, if the proceeds of the sale are insufficient to meet th'e amount
.of the mortgage'e'sclaim, then the mortgagee is at liberty to pro
ceed against othe,r property of the mortgagor for the recovery of
the balanc~. But in the latter case, the mortgagee can look only to
the proceeds of sale for the recovery of his debt.

If there is authority then for th'e bringing of a forec:losure
action against the .mortgagor himself in the case of movable property
where the writ could he served personally on the mortga'gol', there
could be no need to resort to the Proceedings in rem against the
movaMe property itself giving rise to the illogical situation already
de.'.;crihed.

It is important to observe that the statute speaks of the law and
practice and is to be contrasted with s. 44 of the Supreme Court
Or(Hnance, Cap. 7, which speaks of the practice and procedure of the
.court. The word "practiee" in s. 3, Gap. 7, must therefore be con
3h'ued as relating to sllhstantive law and not to adjective law which
would of cours'e be the' !i:":~:'- "elating to procedural matters.

In Clwrlesto lvn, Sowmills, 1.1""". v. Husbands. 1931-37 L.R.B.G.
92, the Full Court considered the' practice of the Supreme Court in

the case of sal,es a.t executiOOli of 'Property suib~ect to mortgage, and
referred :to Adamson v. Higgins, 19'22 L.RB.G. 24, in discussing the
question whether the mortgagee, ,aIte,r the costs had IJe'en paid, \yas
allowed to cla,im aniY 'baJance of 'the proceeds of sale not exceedmg
the amount due on his mortgage in priority to anJT payment to rthe
judgment-creditor by the marshal, a,nd decided that this was so even
where the mortgagee bought the property. The Full Court did not
discuss any question of procedure or manner of proceeding againgt
the property mortgaged.

It is true that in the English case of Lev'er Biros., Ltd. v. Kne'ale.
& Bagnall, [1937J 2 K.B. 87. the question arose as to whether, if an
order for injunctioru had been made and there was a disObedience to
it follow~ Iby a committal. the order of committal was a part of "the
practice/ or procedure", and SLESSER, L.J., in the Court of Appeal
thought tha,t it was. He cited with approval the diotum of LUSH, L.J.;
in Poyser v. Mirw1's, 7 Q.E.D. 329, who, on speaking of the word
."practice" which occurs in s. 82 of the County Courts Act, 18,56,
which authorised county court jud'ges with the RlPproval of the Lord
Chancellor to frame rules and orders for regulating the practice of
the courts and forms of proceedings therein, said:

"P,ractice in its la-rigel' sense, the senSe in which it was
obviously used in that Act, like procedure, wh!ich is used in the
Judicature Act, denotes the mode of proceeding by which a legal
right is enforced as distinguished from the law which gives or
defines the right and whioh by means of the proceeding the
court is to admin~ster the machinery as distinguished f.rom its
product. Practice and procedur:e, as applied to this subject, I
take to .be convertible terms."

It is to be seen, 'however, that in Poyserr v. Minors the word
"practice" was used along with the words "forms of proceedings",
and in the case SLESSER, L.J., was then conSidering the word "prac~

tice" was used along with the word "procedure", and I take it then
that the word "practice" in those instances was being used in its
larger sense and that is why SLESSER, L.J., came to the conclusion
that the order of committ~l was a mode of proceeding by which a
legal right is enforced.

In the instant case, the word "practice" is not used with the
word "procedure'P or with the words "form of proceedings" and must
of necessity be given a more restricted meaning. It should be noted
that SLESSER, L,J., came to the conclusion that the order of committal
is a ma.tter of "practice or procedure'p but never fully made up his
mind which one it was, and whether it was a- rule of practice or n
rule of procedure. In my view then, the mode of proceeding against
the property in rem, would Ibe a. matter of procedure, andi,n the
case of immova.ble property the mode of proceeding in rem could only
be authorised by o. 7, r. 14. In any event, DALTON in his DIGEST OF
THE CML LAw at p. 15, considers that suiJJ..s. (ib) has been repealed
by the Deeds Registry Ordinanoo, 1919, which now .settles the law
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relating to mortgages and other deeds in so far as the provisions of
sub-so (b) are contrary to the provisions of the Ordinance.

Order 7, r. 14, of the Rules of the Supreme Court, 1955, follow
along the lines of O. 7, r. 14, of ,the 1900 Rules and :reads as follows:

"In an action against the owner or representative of a lot of
land or plantation, the name of such owner or representative not
Ibeing mentioned (or in the case of vaca.nt Jpossessi-on, when it
cannot otherwise be effected) service of the writ of summon.';
may be effected by affixing a copy of the writ to the' principal
building upon such land or ,plantation, or, if there be no lHtilding,
to any railing, bridge, ·tree, or to some conspicuous place on
such land or plantatrion. In addition a notice of ·the writ a.pp,rovetl
by the Registrar shall be published in one Sunday issue of a
daily !lltel\VSpaper circulating within the jurisdiction."

W,hen one reads the description of the property .as lSet out in
the summons in action No. 1587/64, it is abundantly dear that the
defendant proceeded a:gainst is the proprietor or represe.ntative of a
huilding on a piece of lall1d together with the ri,ghts in' and to the
lease of the said .piece Oif land. There is no question of the defendant
proceeded against in the action being the .proprietor or mpresenta
tive of a lot of land or l>lantation. Ord'eJr 7, r. 14, would not, there·
fore, l)e appli('a1hle to ·the present circumstances.

Counse~ for the defendant /has sou'lrht to impress me with the
argument that the words "lot of land" in the rule must be ,given their
ordinary Englis.h meanimlg, that is, any piece 011' parcel of land, I
ca.nnot accept this contention, as it appears to me that what the
rule is seeking to do is to 'Provide an action or Iproceedings in rem
agaiD8t the owner or represemita:bive of a. limited class of immovable
property, to wit, a lot of land or plantation. If that is so, the words
((a lot of land" must Ihe interpreted to mean a specific portion of land
that has been ascertained, measured and defined with reference to a
pl3Jn. W,hen the property is sold at execution s·a,le the purchaser oll
tains a judicial sale transport granting title to the property to him,
and tlhis can only 'be· passed in .his favour under the Doods Regis
try Ordinance, Carp. 32, if the lot of land is cl'OOrly defined with refel'~

ence to a plan. If there is IIlO reHaihle description of the property,
the transiDort cannot be passed,

In Perreira V. Per-reira, (1931--1937) L.R-B.G. 464, VERITY, J.,
(a.q ,he then was) discussed the meaning of "lot" where the word'
was not defined 011 descri'bed by reference to metes and bounds, limita
tions of area or l~fereJniCe to any plan or diagram considered, and
pointed out that w.here that sHuation exis-ted the ·Iot could only he
identified by the .production of evidence from which may be rightly
inferred what was the actuaJ parcel of land ireferred to. Even if
counsel's arg"ument were sound - that "lot· of land" meant "i>iece of
land" - it would' be il'eadily seen that it was not a lot of land being .
proceeded again$t and levied upon, ibut merely the building with the
rights in and to the lease of a piece of land upon !which the huilding
Eltancts.

I would divert· here to say that the tr.ansaction into whioh the
plaintiff entered with the Tramsport & Harbours Department on 15th
February, H)-57, purpoI:ted to be an agreement of lease and not a

)

lease. It is true thatfUnder the common law an agreement of lease

.

can operate .&Il-d be conStrued as ,a. lease if. i.t co.. n.. ta.ins w.or.dB. Of.. prese.nt

J
!demise_and if the essential ,terms are, fixed, and. especially if the

\les:see has entered into possesshm (as in this case), and if the coven
~nts w1rioh would IberilIlSet'ted ih the lease are to be binding at once. '
See 23 HALSBURY'S LAWS (3rd' Edn.) p. 436, para, '-1033. Whether
the agreement operates as JJ-' demise or as an agreement,Qnly CR!pend~ •
o~t~~"intention of the Jft{'ties~ ..' - - -- - . -~- - ,./ /

The matter is now, however, regulated by s. 6 (3) of the Land
lord and Tenamt Ordi:gance, Gap. 185, which states that eve~ agree-"
me~t~for a lease made.inwriting or orailly under }V'h1C'h the person to J
become lessee went into possession of the lana or building, shan take
~ffect.and be construed as a tenancy from yea~ to year from the-date
of the entry Into possession and until the lease has been actuall)' exe
cuted. Section 7 of the Ordinance, however, states "'that every lease
shaH contain the duration._af. the leaser but _the-rlocument-WJiiCh.-pu~- ~
ports. to 'Qe. a.n 'a,gl'e-ementoJ lease__does.·~ot giv:e__the_dur-a.tioLof--the 'I
lease. If is-trite-tl1~ermmust be for a definite period in th~
seii8e tliat it must-have ..a:-oomiIi· beginnin~~=c&tai.nLendin~, I:
It followl': then that the. d_@JJ:ment_en1~_re<r_l1!!Q by the plaintiff and
the Transport-8i Harbours Department was neiThei; a-le~aS-lJll()r an

, agr'eemen~_ of lense,put-Il1erelya1!_~g...!:~e!l!.entJ'0t:...a_~~~_lease.' In-that
situation, under the LandIOrd-and Tenant Or4inance t e plaintiff
wouI~not even under th~~~tuteJJave l!.eld a _tenan~y1r<>"ll!_y_ea r to
yoor~ . '

I J~ior to Walsh v. Lonsdale (1882), 2J. Oh.D 9, the doctrine was I
~ces.ta.bliShed ·that wliere a persoru was let into possession under !.'
a mere agreement for a future_I~M.e, he becameoiily~a-tenan(_at~ill.L
but it was equally well established that when be . ora,greed to - J

ay any part of the allnual r thereb -e' 1 . I
change In 0 a renaalcy from year to year U 0 - the' terms of thein
~!lae se so ar as ·ey e a.ppl.iQai.blELto~.and~not -iDlConlHs ent
with a yearly tenancJ"' This doctrine applied to an entry upon a yoirl
lease., Doe d. Rigge V. Bell (1793), 5 T.R. 471.

/-

[iheplaintiff in thi:s case, however, had neve~ paid or agreed- to
pay any part of the annual rent and . deed never paid rent on that
basis, but-' nt .on a monthly' 'I::la$is. The doctrine, therefore, V
could Il() -assist him in crea mga enancy from year to year.. The. ~

plaintiff then is i!1 a pooiti~n, of a person who ~. a mere permission
or licence ,to goon' the land.' which could never~ be made the su'bject
of a levy\ ,. ~.:c_ ••. - '.

/ ) ;

Can!lej·however, ~ said to have a licence coupled with an interest
in land? If indeed he had that kind of licence, then he would have
an inco~ rigbj; in immovalble property,' which itse'l( would be
immovable. pje.perty, and would be what Is known 'as' an---inCO!i>o-real



In Administrat01I-Geneml y. d;a S1Tra, 20th Decemher, 1902. the
court said that -

"a leas~ of land is a chattel, tha,t is, movable property, and a
levy on a house whi~h i~ a c~attei together, with the lease of the
land On which it is 'er-eeted cannot 'possilbly cl:tange the nature' of
the ,things levied upon and convert what is movable hi-to immov-
able property." . "

I think that the true position is that the property levied upon
was movaihle property and t.he def.endant named iln the writ was the
owner or representl3.tive of movalble property, that is, a building
Rtanding on a piece of land ,and, in the circumstances, the mode of
RelTice permitted hy O. 7, r. 14, was not wa,rranted in this situation.

In Caesar v. B.G. Mine Worke1's' Union .1960 L R ,B G 72 thFull C 04.. h Id . ,. . ., , e
• OUI II up .e a rulmg tiha,t the issue and service of a writ which

was ISSUed agalln~,t the defendant union and not served at the registered
addr~ss fo.r s~rvICe and place of business of the union, but was served
~n t .e umon s secretary at some other place was bad "....,d 4-1. nJ. th
rlaw 111 th't f " Q'U! IWJ4'[; e

e WI"} was sQundamental as t~ 1)e l'ega irded as l)"d all in#io,

r
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and consequently a nullity. In Baynes v. P1'inc.e 19~,g L.R.B.G..9~,
"WORLEY, C.J., referred to Apicon v. Woodford decided In General C'l~II

Jurisdiction 'by a court of three judges in 1905, which decided that III

cases of parate execution where the summation is not duly served, the
subsequent proceedings iby way of execution are null and void, and that
all the subs'equp.nt proceedings in execution, includin~ the sale o~ prop
erty were null and void and the sale must be set aSide, and saId that
that'statement of t'he law was as ,good in 1949 as it was in 1905.

In llIcFolf v. United Ai'rica Co., [1961J 3 AU E.R. 11i69, where the
Privy Council was called upon ,to consider the effect ~f the 'l1o~-c~pl~

ance ,rule of the Supreme Cou'rt of Sierra Leone', whIch was III IdentI
cal terms with O. 54, 1'1'. 1-4 of the Rules of the Supreme Court of
British Guiana, 1955, that Court held that the delivery of a statement
of cla,im in the long vacation is an iI"l'egularity and ,thus is ~oidal)le

if the court ill' its discretion under Ithe Rules of the 'Supreme Court,
O. 70, r. 1, so orders, but it is not a nuHity, and unless it is set
aside by order of the court, it remains Igood and will support a
subsequent judgment in default of defence. Lord DENNING in his
judgment poilnted out that the rule only a,ppIied to pl'oceedings which
are voidable, i'hat is, where the non--compliance is a mere irregularity,
and not to proceedings which are a nullity, foi' these are' automatically
void and a person affected by them can apply to have them set aside
e,r debito justitiae in th'e inherent jurisdiction of the court without
going under the rule. Where the non-complia:l1Ice consists of a merc
il'l'egularity, howeyer, under the rule the act is only "oida:hle and ma~'

be waived and there must be an order of the court setting it aside,
and the c~urt would only do this if justice demands it but not other
wise. Meanwhile, it remadns good and a support for all that has heen
done under it.

As I said in CaesClir v. B.G. MineworkeJ's' Union, it is submitted
that there is an imegularity when a party has power to do something
but does it wrongly or in a wrong manner (as in McFoyls case, and
a nullity when he has no powm' to do the particular act whiC'h is un
authorised. It must follow then that when in.taCtion No. 1587/64 the
defendant-mol'tgagee adopted the mode of service permitted undel'
O. 7, r. 14, the proceedings were unauthorised under the Rules of
Court, and any subsequent proceedings thereunder must he ,null and
void and of no effect.

I am aJso of the view that when there\vas a Ch3'lllge of solicitor
without notice on the record, which was not discovered llntil the
present action was filed, it was too late a stage to be regarded a~

,lJn irregula-rity which could lJe amended on proper te-rrns, and all the
ol'oceedings arising therefrom must be deemed to be a pullity and
~f no effect. The criticism made by counsel for the defendant tha t
the plaintiff could have taken steps IJY way of motion' Ol~ summons to
set aside the service of the writ and sale under the Rules of Court
(0. 10, 1'. 20 (2), a,nd O. 36, 1'1'. 36- and 37) without embarking on an
action, is not justified by the decision in GOU1ick y. Nascimento, l~aR

T.J.R.B.G. 106, where the Ct)lll't held that if there i!{ anything' iI-reg,uIRl'
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hereditament. If he had the ri,ght to enioy, draw and l',emove the
things growing on the land and dis.pose of it ana the profits and in
('orne from the land, then he' would have had what is known as a
profit a prendre (the larw of the Colony relalting to which is Roman
Dutch) and he would hold a, licence coupl'ed with an interest in land
or, as VAN LEEUWEN called it in has COMMENTARIES, a full usufruct.
But there is no eVidence of this. In .any event, a licence coupled
with an interest in land does not fall within! the limited class of
immovahle vroperty mentioned in O. 7, r. 14.

In Charlestown Sawmills Y. Husbands, 1932 L.R.E.G. 94, the Full
Court held that a. building along with a piece of land on which it
stood was moYable pl'operty. DUKE in his Treatise at p, 5 summed it
up by saying ,that according to the Roman-Dutch law houses built on
le::t~ed land wiII usually be considered as movable property.

! . I mus~ now~~der·whether [he mode of service adop~ in the
\ act~on, whlclrI--:have foupd to be wrong;- amounted to a nullity, '111

WhIC~ case all the proce~dings arisina:" therefrom must be set aside
as bel~g null and void and of no effeet\, or, whether there was a non
co~plIance of such a' naturea1s t,o be treated as an irregulal'it'Y'
,v.hlCh. could be amended without the subsequent p,roceedings being.
;,et [(,"nne. At p. 195-8 of the ANNUAL PRACTICE, 1957, it is stated that:

"The Wne between a nullity and an irregularity is difficult to
draw, ~ut an .order can properly be descl''ibedas a nullity if it is
somet~lllg.wh~c~ a person affected by it is entitled to have set aside
e~ debzt? Jusizt!ae, 'and could he set aside iby the court in the exer
CIse of Its inherent jurisdiction." (Cra1:g v. [(anssen (1943). 168
L.T. 38, C.A.) "
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in the mode of execution in the seizure or sale of property following
a judgment against the exe,cutiolll debtor 'Whereby the plaintiff was
deprived of the fruHs of his judgment, his remedy was hy action for
damages to which he would have been entitled without the need for
any proceedings to set aside the sale, and that as he had el'ected to
take proceedings by wa,y of summons to set aside the sale and the
cxpenae or loss inlVolved in so doing did not flow from ·the act of the
defendant, the action must fail.

It follows then that all the p!roceedings in action No. 1587/64
must be declared null and void and judgment must 'be' entered in
faVour of the plaintiff and the orders of the court sought under (a),
(b), (d) and (f) of the relief be Igranted. It is the evidence that the
plaintiff received rent ii.rom this property up to the end of Ma.y 1965
at the rate of $40 per month and he has thus been deprived of the
use of his property up to the present time, and I assess damages
at $300.00. There will therefore also he judgment for the plaintiff for
that sum wit.h costs, certified fit for counsel.

\

Judg1nent for the pk£inti.tJ.

Solicitor,;.,;: &. L. DoolJO-!I (for the plaintiff) ,and H· A, Bruton
(for the defendant).

...

In the Full Court, on appeal from the decision of a judge b
dwmbel's (Persaud, Khan and Crane, 'JJ,) 8eptemlJel' 18, December
11, [1965].

Practice and proced-uTe .- Opposition actiun ~- statement of
clain~ - Ner,essity to disclose ·with preci~eness the nature of interest
daimed.

Pl'aetioc and procedure - Vexatiou8 p1'oceedings - Two actions
relating to same cause of action.

Iniunction - P1'oceedings stayed - Attempt by party to trans
purt p1·operty itt, dispu.te - Whether application may be made for
interim injunction.

'i'he rC~l'Olltlellt illl:ltitutetl un action against t~e appellantli claiU\ill~
title to certain lands, By or'der of court the proccedlllgs were, lS,tayed Ulltll
r-hc flH'J1h:hed fnll particulars of her desceut. from the ongUlal owner.
These particulars were never furnished. The appellant, who held title f01"
tue propert~T, advel'ti~ed trallS!JOrt to a tllinl padr. 'l'hc respoudentop
IJOsed the pass'ing of this transport, giying in her reasons f~r 0f:P?sitiOIJ
that she claimed "an intel"est to the tItle to the land descrIbed III tile
tl'UllSport. In paras'. 1 to 11 of her' statement of claim subsequently file~

she alleged that she was descended from one A to whom the property 01'1
~)'inally belonged and asserted that she was entitled to an interest in it to
the extent of 1/320 parts'. The appellants applied fOt' an order striking
out these paragraphs Us' contravening 1'.9 of tbe Rules of the Supreme Court
(Deeds Registry) Rules, Cap. 32. The application was <lismiss'ed by th(~

Chief JU8tice, (See elsewhere herein). On appeal,

Held: (i}:tll 0l'POnellt mnst in his statemt'nt of daim disclose with
1JreciseJle~s the nature of his interest, for to do otherwise would have the
effect 110t only of embarrassing the proponent but als'o of failing to disclose
a triable issue;

Oi} the genealog'ical table on which the respondent relied in support
of her interest in the land did not disclose the nature of her interest,
whether it be legal or cl]uituble, and this' she must do in order to sustain
ber Ol)position;

t iii) paragraphs 1 to 11 of tM' statement-· of claim would therefore
Ill.' struck out and the action in opposition dismissed;

"--.-

(iv) "Vi' ClUNE, J., if a litigant brougilt two actions concerning the sallie
JUa.UPI· ill two l1iffcl'entcourts of the same jurisdiction in the same coun
t ry his conduct was in all cases deemed to be vexatious and a defendant
in such a case might demand that he be put to his election between tile
two proceedings'. In tlli~ case ther'e was one substantially serious question
to be tried in both actions, namely, the title of the plaintiff, and tIIe bring
ing of the second action was' vexatious;

(v) per (]RANE, J., wllile the first case was still pending it \Va"
for the appellants to a(h'ertise transport. They should first have moved
rhe court for a dismissal of the first action;

l vi) pcr CUAN}.;,••J., the fact that the first action was stayed did nut
tii:-3entitle the respondent from applying in it for an interlocutory injuncti()ll
l'cstrnining the appellants from passing transport.

.!p]Jea.Z aUowed.


