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On July 31, 1981 we dismissed these appeals and promised

to put our reasons into writine, This v~ now do.



The appellant, the Jamai.ca droadeasting Corvoration
appealed o sinst an order of the Chinsf Justice granting an
interlocutory injunction against then, The respoundents who
were eomployees of the appellant, wers dismissed alony; with other
workers on Feoruary 11, 1981. Their letter of dismissal pur-
port.d to Jdismiss them on the grounds of redundancy. Thase
employzes were empleyed in the news room of the J,R.C, which
inclulel radio and television.

Thz respondents commenced procecdings by filing an

oricinatine su

mons claiming a leclaration tiat the plaiﬁtiffs
were sntitled to have the issue of the Aismissal of the amployees
of Ehe news room department of the Jamaica Broadcuasting Corporation
referred to artitration "by virtus of a true interpretation of the
terms of a collective labour azreement’ antored into between the
respontents’ unions and the Jamaica Sroalcasting Corporation which
agreenent is dated 20th August, 1950 and which vas in full force
ang effect. The respondents also claimed an injunction
restraining the appellant from appointing persons to Till the
vacancies ir the news room department of the sorpovation bafore
the iscue of the dismissal of the enployees in that department
h21 been debtermined on arbitration as provided for in the said
collective labour agrecment. The learned Chicf Justice on an
expacte surmons granted an interim injunction which was extended
froa time to time and which was in existence on the date of the
hearing from which this appeul lies. An application was
successlully made to amend the originating suunmons cloiming an
aiditionnl relicf. This relief was ns follows:

" Furthoer andkor in the alternative, the
plaintiffs claim a declaration that the
employment of the ermloyocs of the news R
room department (i) is still subsisting

and (i#) has not boen effectively
terminated since the redundancy claiwmed

by the J3C does not in fact exist and is
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"2 mere colourable devic: by the defendant
to deprive the workers of theoir rights ~°
under the Gollective Labour Agrecment,
Industrial Relations practices, the Lawvs
and the Constitution of Jamaica. ©

This application to amend was granted and hearing before
the Chief Justice proceeded on the wended summons. At the end of
the hcaring the learned Chief Justice granted the injunction which
was sought. In view of the findings of the Chief Justice, this
appeal is only concerned with the alternative relief claiwed in tho
amendal sudnons.

The Court has also been askeal to say whethaer collective
labour n; reeaents are legally binding and this we will endeavour to
4o in luc coursc. However, any consileration on this aspect of
the appeal will in no way affect our comclusions on the main issue
befor: us as we are of the view that the question of relundancy
forms no part of the collective labour apgreement.

The learned Chief Justice found that therce was a serious
triable issue on the question of the relundancy and granted an
injunction as prayed.

It is apainst this order that *he appellant appeals.

As stated eurlier this Court is only concerned with the finlings of
the Chi:f Justice as it relates to the alternative claim in the
Anens el SUIRBONS.

For the appellant it was submibled that sven-if it was
found that ihe respondents were wrongifully disﬁissed, tﬁe only
remedy open to them was one of damages. It was contended that
damiges woull be an adequate remedy and that the Court could not
order spucific performance of a contract of persenal service and
therefore could not grant an injunction in this matier. It was
argued that there were no special circumstances in this casc -

vhich woul " bring it within the Hill v. Parsons case.




The relief being sou ht by the respondents is for a
leclaration from the Court that the contract of employment of
each cmpleyce has not been effectively terminated and is still
subsisbin:,

All the cemployees the subject of tiesc procecdings
were dismissed without notice on the ground of relundazncy.

5. 3(1) of the Emnloyment (Termination an. Redunlincy Payments)
Act provides for nctice to be given to employees who are to be
dismissce! on tha grounds of redundancy. Cn the foco of it

the umyluyhes'wure therefore dismissed in breach of s.3(1)

of kh-: Act.

S.%1) of the Act provides for & redundancy payment
for cmployces who have had continuous employment for one
hunirad ﬁul four weeks. However s.5(5)(a) of the ict provides:

"T'or the purpuses of this sechtion an
eciployee shall be taken to be
dismissed by his employor -

(n) if the contract undey which he
is employel by the cenployer is
terminatced by the cemployer,
gilither by notice or without
notice s.vea. ¥

Mr. Gunr . submitted that the controct ie terminated whether or

nout notice is given if it is terminated for rc¢dunlancy. The
learned Chief Justice did not wholly agrec vith this submission
and in his joioment stated:

"If emphasis is placed on the words "for the
purposes of relunlancy', I apgree with the
sttbmission: thou h it must bLe borne in
mind that the plaintiffs contend th:t the
dismissals of which they complain were not
tonulne redunlancy dismissals. If Mr,
Georpe's contention is bivit the provisions
of s. 5(5)(a) justify Jdismissals withont
notice in breach of s, 3, I 7o not ajrco.
As Lord Denndnz, 1L72, 321l in respoct of
similar provisions in a United Kinglom
statute: "It is 21l because of some L
'deeming! provisions in the Act vhere a !
tLhing is tdeemalt to be vhat it dis net. O



1(Sce Lloyd v. Brassey (1969) 2 i.L.R, 310
at 313). A reduntoncy puyment is made
: on the basis of dismissal by an employer
, (3. 5(1)) ani 21l s. 5(5) is Joing is
stating that the sazveral weys of enling
a contract of employment set out in
parairaphs (a), (b) an’ (c¢) of thoe sub-
section must be deemed to we ilsmissals,
‘.’ making employees untitled to redunlancy
payments, I'he roeforence by Mr. Goor o
to 5. 11(1)(a) of the Act 1id not assist
his argument.

R,

"It seems clear that the manncr in vhich

the Adefendant sought to terminate the
contracts of employment of the wemployoes
was not in law effective to terminate the
contracts, thus layin; the foundaticn

for consideration of their cases within

the principle in the Hill v. Parsons case !

As we understand the Chief Justice he is making a

&w positive finling that the contracts have not been effectively
torminatel because of the failure to give the regquires notice.
Tn our view he could only do this if he hal made the further
pusitive finding that the dismissals wverc net on the pround of
reduniicy. Je o not think that on the affilavits and bthe
ar;uments it was open to the learned Chief Justice te make such
posicive Finiings of fact. The issues raised were manifestly
triasle ones but their resolution are for the tribunal of fact.

Lw The general rule is that a court will not grant specific
performance of a contract for personal service or appear to enforce
such 2 contract by the grant of an injunction. Heowvever, since

the cuese of Hill v. Parsons 179717, 3 A3.R. 1345 there oare cases

which establish that in special circumstances, sometimes referrcd
to ii the lak.r decided cases as exceptional circumstances, a
court will unfoerce 1 conkract of employment Ly decloriny that
it still subsists ulthough there has been termination by the

\

\/, cmployer. !

In considering whether or not toe ;rant an injunction
the ccurt in the exercise of its disexelion must be satisfied
that the claim is not frivolous or vexabious an. that there is

a sorions  question to he tricds Aucrican Cyanamid Gos V.

fBtnicon Ltd. 179727 1 ALDWR.
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In the instant casc, tac lorned Chief Justice held
that T"ased on the claim and the aflidaviks thore vas a scerious
triable dissue on the question of whabher or not bBh. ocmployees
ware disnissed on the pround of redundancy. At the hearing
of thisz appeal this issue has not been seriously contezted.

e sce ns reasen for disapgreeinj; with the finding of the Chicf
Justice tunt Lhere is a serious triable issua. It cannnt b=
Aoubte? B it the affidavit évideuce shows that Lhoere aré:serieus
questions to be tried.

It is argued for the responienbs that the eflfect of
not .ranting an interlocutory injunctiocn, woull be to allow the
appellant to fill the vacancies created by the dismissal of the
employoes, If this is done an’ after the issues are tried, it
is Tound that tbere was a wrongful lismissal, then tive cwmployees
woul. hove no jobs to go hack to. ovever, the appellant
contuenls that even if there was a wrongful dismissal thoen the
roemely wis on. of Jdamacses and that in the instant case danmazes

)

would He an aJlequate remedy and further that in any ovent, the

Ccourt c¢innot order reinstatement of the wrongfully dismissaed

The respondents argue that if an interlocutory

injunction was pranted and at the hearing there was a finling
of a wrenpfnl dismisszal then one woul:d expect the appellant,
which is a Statutory Body, to respect the finting of the court
anl to reinstete the dismissed vmployees in their jobes Failing
this &he respontents backed by the order of the court, could then
request the appropriate minister to refeor the matter to the |
Industriil Disputes Tribunal unler the provisions of the Labo@r
Relations ant Industrial Disputes Act. If the minister oblipes
hen the Tribunal weuld have no alternative bub to ordéf_the
reinstatonont of tho workers as there woul:d be in existence the
finiing of 2 competent court that there was a wrongful dismissal

of tha workors. Sce s. 12(5)(c) of the Labour Relations and
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Industrial Disputes ’lct.
as -
A question much debated before us was/to whather a

repudiaticn of a contract of employment or wrongful dismissal

B of =2n employee puts an =nd to the contract of employment. In
i
3 ‘ Vine v. National Doqﬁizfﬁggﬁlﬁuurgj Z?95§7, 1 \.7.R, 1, Junkins L.T.

at p. 8 said:

1Tn tha srdinary case of master and
servant, however, thc repudiztion
or the wronigful dismissal pnts an
cn:l to ths contract, and a claim
for Aamases arises. It is
nocessarily a claim for damases
and nothing more. The nature of
the brrgain is such that it can be
nothing more."

In Vine's case the court was concerned with rights
; \-' under 1 statutory scheme. It made a distinction between employment
in which ths riphts and cbligations of the porties are imposed by
statute and that in which there is agresment by contract. In the
same case in tha House of Lords, Viscount Kilmuir, L.7. at p. gl
sail:

“T should, on this point, be content

to leave the matter as stated by

Jenkins, L.J. with whose juilgmznt
I am in entire agreement; but, as
T am Aiffering from the majority of
the Csurt of Appsal, I think it right

kﬂ tn summarise my roasons. First, it
follows from th. fnct that the
Plaintiff's dismissal was invalid that
his nome was nover validly removed
from the reo ister, anl he continued in
the employ of the National Bonrd. This
is an entircly Aiffer nt situation from
the ordinary master and sarvant casc.
There, if the mastor wronpgfully Aismisses
the scrvant, either summarily or by siving
insufficicnt notice, the cupl yment is
effectively terminated, alheit in broach of
contrnct, "

In Francis v. Municipal Councillors of Kuala Lumpur

/19627 3 A1l w.n, 633, the plaintiff was smployed by the defendant

Municipal Councils as a Clerk. The Council dismissed him. This
dismissal was held to bs ultra vires because by the terms of the

ordinance establishing the Council the only power to dismiss the



plaintiff was vested not in the Council but in the Presilent.
The plaintiff claimed a declaration that he vas stil1ll empleyed,
his disioissal belng a nullity. Lord Morris of Borth-Y-Gest
at pe 637 s=21d:

npheir Lordships consider Elint it is beyond
doubt that on October 1, 1957, there was de
facto a dismissal of the appellant by his
employees, the rezponents. On this tate
he wos excluded from bhe councilt's premises.
Since then he has not done any work for rhe
council. In all Ehose clrcumstonces it
seems to their Lowlships that thie appellant
must be treated as having been wronsfully
Qismissed on October 1, 1957, and that his
remedy lies in a clain ifor damieSe. It would
be wholly uareal to accaede te the coptention
that since October 1, 1957, h« had ¢ontinued
to be, «nd that he st31l continues to be, in
the employment of the responients. ©

Iis Lorlship uunt on to say at p. 637

iTn their Lordships' viewd, vhen there has been
a purported terminebion of o contracht of
service a declarabion to the effect thal the
contract of service still subsists will
rarely be made. Thig is a consaquence of
the meneral principle of law that the courts
will not grant specific performunce of
contracts of service. Special circumstances
i1l he reguired Befoara such a declaration

is made and its making will norually e in
the discretion of the courts  In their
Lordships'! view there ars no circunstanccs

in the present case which ould wake it
cither jusi or proper Lo nzlke such a
declaration. "

Lord Morris of Borth-Y-Gest is buarce saying that there
may be circumstinces in which a purported turmination of a contract
of sorviece may nob in law debcrmine the contr.act but thet such a
declor tion should rarely we wale anl only in sp.cial circumskances.

In Qggmark Productionqé&ti. V. Qgﬁgpbel Q;oiuctions Ltd.

/196673 All .. 510 hwoth Harman and Salmon, L.JJd. mrte rcference
\. -
to tho consuquences of wrongful dismissal of r worker in an ordinar}

contract of personnl service. Doth L.JJ+« geem to agrec with the

vicws expressed by Jenkins, L.J.
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However, in Decro-¥Wall Interunational S.%, v, Practitionars

in Markebing Lt'. /19714 2 A1l 3.R, 216 at p. 223 Salmon, L.J. saild:
T doubt whother a wronrful dismissal brings
a contract of service to an ond in law,
although in proactice it does. ienarsesaae
As I hope I made plain in Denmark Productions
case, the only result is that the scrvant,
albeit he has beezn prevented from wenlering
services by the mastor's bronch, caimot
recover remuncrabtion under the contruact
baecause he has not carned ik, He hans net
rendered the scrvices Fer which remunceration
is payable. His only money claim is for
damages for boein. wrongfully prevanted from
earning his remuneration, U

1
'

i similar view was expressed by Sachs, L. J. in the same
case b»ui both Salmon and Sachs L.JJ. were of the copinion that in any
P
event the remedy open to the wrongfully dismissed servant lies only
in demcz .05,

In Hill v. Parsons/1971/ 3 All E.7. 1395 it was held that

excuptional ceses can arise in which a wron:ful Jdismiss2d con leave
the contr.ct of cwpleyment in existence. This was @« case in which
short uobice was niven to determing the appellant's cemployment anld

it was h2l' that there were speciul circumstances in the casc Justify-

ing thor orant of an injunction in bhe axereine of the court's discretid

Sisniiieantly personal confidence between Lhe caployer and umployee
continuce to cxist.
Lord Denning, M.R: at p. 1349 s=id:

f'lSupposc, however, that the mester insists on
the employment terminating on the named day?
vhat is the conseruence in laa? In the ordinary
course of things, the relationship of aster an
servant thereupon comes to an onlj for it is
inconsisktent with the confilestinl nature cf the
relationship that it should continue contrary
to the will of one of tho partics thereto secin..
fccordingly, the servant cannot claim specific
performance of the contract of employment.. Nor
can he claim wases as such after the relation-
ship has determined.! .

Anl at p. 1350 Lord Venning, M.R. continues:

%I woull emphasise, however, that that is the
consequence in the ordinary course of things,
The rule is not inflexible. It permits of
excentions, The Court can in o proper cise
prant a Jeclaratien that tuc relationship
still subsists an: aa injunction %o stop the
masker trcating it as ot an end. V

as v e



Sachs, L.J, in his Jjulugment. at pe 1355 said:

tFinally it was urged that rny order made
would run contrary tuv the pelicy or yren?
of previous practice. At the risk of
reiterating views expressel in omy

julgments on other subject matters, it
seems approyriate to repeat that ia

matters of practice and discretion it is
essential for thz Courts ko tidke account

of any important change in toe .clinnte

of general opinion which is oo hoxl Lo’
define Lubt yet so plainly manifests

itself from peneration to generaticn,
In that behalf account muot, inter lia, 9e
taken of the trend oF the views of the
legislature expressed on bolinlf of the
community in its cnaeleents and also of

the trend of ju’'icial flecisionw. Qver

the last btwo lecodes there has been a
marled trend Lowardz shielding the employew,
where practicable from unlue har’ships he
may suffer at the hanls of these who may have
power over his livelihood - cnployoers and
trade unions. S¢ far has this wow progressed
and such is the sscurity pranted toe an
cmployee uniter the Tninstrial Relntions ict
1971 that soms have su rested thot he may
now Yo said to acquire somcthing aitin to a
property in his cwployment, It snrely is
then for the courts te review s where
appropriate to mosifv, il that becomes
necessary, their rules of practice in
yelation to th. exercise of a lisecrotion
such as we have today te consiler - so that
its practice confarus to i raenlities of
the way. o

In Sanlers and others v, uwraesht A, Heale Titi. KTQ?E?

5 A, .1, 327 the court adopted the view expre sswl din [1ill v, Parsons
that exco.bional cases chu arise in whiech a wrongful dismissal can
leave the conbract of employment in exisbence wut said that such
cases must be rare and they can only arise if thne Jismissal takes
ploce in circumstances which leave intact the relationship of mutual
confi unce hetween employer and emplogec. The Court also held

that a wrongful Jismissal terminates a contract of personal service
4itheut bLhe necessity for acceptance by the injured Qarty\

Kouever, in Thomas Marshall (ixports) Ltc, v, Guinle

/19787 3 ALl iou. 193 Sir Rebert Mo ary, V.C. held that a contract

of personcl service is no exception to the :encral rule that

rop-lintion (1 not sutematically Aiocharge the contract.
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Nizain in Gunton v. London Borough of Richmond upon Thames

5.R. 577 the majority of the Court of Appeal held that

dismissal of an employee did not put an immediate end

to the contract of service, In his judgment Buckley, L.J. at

589 said:

""Soy, as was recornised in the Decro-Wall cnse and

in Ivory v, Palmer, a wrongfully dismissed servant
really has, in the absence of special circumstances,
no option but to accept the master's repudiation of
the contract. v

In Chappell v. The Times Newspaper Ltd: /19757 2 all E.R.

223 Stephenson, L.J. s2id at p. 241:

n

1"

Relations between employer and employed have indeed
developed and.are still developing and their
development invites continuocus reconsideration by

the court of rules worked out in different conditions.

The workman now has statutory rights including a right

of compensation for dismissal which although lawful is

unf”ir s ocao0esanas

In this developing situation there may arise cases
in which it is proper for the court to exercise its
discretion in favour of a workman and grant an
injunction which will hold an ewployer against his will
te the continued porformance of his contract of
employment. Such a case was Hill v. C.A. Parsons and
Co. Ltd., hut it was 'highly exceptionnlt as Sachs;
L.J. said, and was in my judgment rightly described
by Sir John Donaldson P. when presiding in the
National Industrial Relations Court in Sanders v.
Ernest 7. Ncale Ltd. as 'unusual, if not unigue’.

Iike Stamp L.d. disscnting in Hill v. Parsons:; !'I
would be far from holding that in a chanced nand
chanzing world there can be no new exception from the
general rule!' that a court will not zrant an injunction
in aid of specific performance of a contract of
personal service, so that if the servant has been
wrongfully dismissed, it will consider his contract
unilaterally terminated by the master and leave the
servant to his remedy in damapges. I would not,
however, look for new categories in which to plrcon-
hole new exceptions to this rule as it works cither
for the employer or the employee, but I would mnke
exceptions in accordance with the general principle
on which discretionary remedies are iranted, namely,
where, and only where, an injunction is required\by
justice and equity in a particular case, and, at the
interim stame, by the balance of coavanicnce. "




Baving repard to the ,oneral rule that the Covrt will
not urler spoeific performance of controcis of cmployment if there is
a wroncful termination Ly one party, in confornity with this seneral
rule ithe rowedy of the other is in damz. es only. Consecuwntly,
the Couvrt woulld act grant san injunciion in these cireumstances.
Jde are jwepar:’ to accept anl to b uided by the exception created

in Hil%.ﬁzjzwi;jﬁE?“nS& Cos LEds, wher:by in a porticulnr case

i

excopbional circumstances can arise, in vhich o ﬁrvngful dismissal
(which is not :ccopted or acquiericed in by Ttre sther oida) anl thus
leaves the contract of employment in existence, and in those

excostional circumstances the Couvrt can in its Siscrution grant an

injuncrion to prescrve thoe status quo.

Although Hill v. Parsons wos o case whore mubual confidence

gxisted we o not holdl that this is the only specianl circumstance
which ¢ avisu. In our view the cate;.ries ought not te he closed

;
and coel case should bhe lookel at be see whether there ore mattars
which cnan e held to amount to spoecial circumstances,

This Court should alsc btaks dinto account the cvolopment
of industricd e-laiions betwaen endloyer an” omployee as it exists
in Janaica Loday. Throu_h Trade Union activity, th: interventisn
n1 Parlizncnt .o’ more enliphtened behnavicur on thoe part of
erany wiwent, uorkers have malc great strides in dbhedir scarch for
Jjustice ol Lhe workplace and smacurity of Lenure in Ehedir jobs.

The Labour Relations angd Inustrial Disputes Act provides
for the hearins of ldspotes between employer and enmployce, by an

In mashrial Dis utes Tribunal. 4 dicpute wmny be referred to the

Frivupel by the Ministor at the request of the nartizs or the

o

N e s . 2 . 1 5
Minister may on his own initiative roefer a dispute to the Tribunal

i

frnr setileuiont.

also
The Act/provides for mandatory roinstatemint of 2 worker

whose Jtismiscal was founl] to be unjustifiable if the worker wishes to

be reinstated,
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S: 12(5)(c) of the Labour Relations and Inlustrial
Disputes Act provides:

UIf the dispute relates to Lbho lismissal of a

‘ worker the Tribunal; in making its decision
6 . or award -

(1) shall if it finds that the ‘ismissdl
was unjustifiable and that the worker
' wishes to be reinstated; order the
employer to rcinstate him, with payment
: of so much wages; 1T any; as the
Tribunal determines

Our Legislature has gone much further than most other
jurisdictions where Tribunals may in their discretion order
reinstatement of a wrongfully dismissed worker, It was much
stressed in argument by the appellant tiat the provision at
s. 12 (5)(c) above, in the language of some of the decided cases
"is a recipe for disaster®, As to this we express no opinion
althoush we can c¢nvisage cases in which it might not be in the
bast interest of the parties or the country for such reinstatement
to be anle,

In the present cabe the learned Chief Justice in his
judgment said:

"T have no hesitation in holding that in the

B circumstunces of these cascs danu_cs woull

not adequately compensate the employves;

that there are hebte special circumstazaces

which bring them squarely withiu the

principle of the Hill v. Farscns case and

that the balance of convenience is heavily

: ! 11 . i

in favour of the prant of the injunctions

asked for in order to preserve the status quo

until the issués raised have been
Jdetermined by the couit: "

ire there special circumstances in the present case

which would warrant the grant of an injunction? The affitavits
\

K,d of the responients show that they were employed by the Jamaicé
BroaJcasting Corporation in their news room: They received \
special traininz under the auspices of the Jawaica Broadcasting
Corporation. They intended to make radio and telcvision/

/

broatdcasting a life time career and their psrformances were

/
commended on numerous accasiocns by senior officers of the Jamaica
1 I

~
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Broasicasting Corporation. There are only two electronic media
in Jamaica one of them being the Jamaica Broaccasting Corporation
which also operates the only television station in the Island,

The respondents also allege that thoir dismissals on the

ground of relundancy are colourable duvices and argue that if the

Court of Trial so found they would be entitled to a declaration

that they are still the lawful holders of tiwelir posts with the

Jamaica Broadecasting Corporation. They further say that if the

vacancics created by the alleged colourable device are filled before

the determination of the substantive issues inxbhc ddde; any

Jul-ment of the Court woutld be.rendéred nugatorys It is their

N contention that oven if in-thé ordinary circumstunces a court could
quantify in moncy the value of the loss to cach of the respondents
of his chosen career, that would not :ive any effoct to the very
powerivl remedy piven to a wronyfully dismissed worker by si: 12
(5)(c) of the Labour Relations and Induvstrial Disputes Act.
They are willincy they say, to return to their ﬁobs; they.have
confidence in the Jamaicd Broddcasting Corporation and if the
Tribunal under the Labour Relations and Industrial Disputes Act

& found that they were wrongfuilx dismissed they would &lect to be
re~instated in the positions which thoy held at the time of their
dismissal.

Bavins reszard to the restricted filield in vhich the
respon ents were employed and also baving resard to the Jamaica
leislation as it affects laboutr relations and industricl disputes
it was not demonstrated to us by the appellant that the Llearned
Chiecf Justice mode any error in law or in fact in the manner \in

k*" which he exercised his diseretioht to grant the interlocutory i

injunction and we consequently disniissed the appealss

Are collective labour a.-recements le .ally binding in
. Jamaica?  The position would seem to be that they are lersdlly
enforceable if it can be determined from the terms of the. asreement

and th. surroundin~ circumstances that it was the intention. of the



- 15 -

parties for the arrecment to be le ally hinding,

In Ford Motor,Company Vi Amalramated Union of Engincering

andd Foundry .Jorkers and Others 1?9627 2 AE.R: b81 the Court

consilered whother a collective labour asrecment was le ally
enforceable and whether an injunction ou-ht to he cranted, Geoffrey

Lane, J. at p. 490 said:

* In the present ¢ase, therc is no express provision
by the parties to provide any assistance as to
their intentions; Consequently, it is necessary
to loock at all the surroundin: circumstances to
ascertain what the intention of the parties was:
This; in my view; is not o case whaerey without
further ado; the situation falls inko one or other
of the catesories which I have mentioned previously.
Consequently; one must look at all the surrounding
facts in order to discover what the intentions of
the parties were. i

Later at p. 96 Geoffrey Lanc, J. said: -

“I'he conclusion which I have reached is thisj; 4t
is nccessarily a preliminary view as this, of
coursey is not the hearing of the action proper;:
If one applies the subjective test and asks what
the intentions of the various parties were; the
answer is that, so far as they had any express
intentions; they were certainly not to make the
agreenent enforceable at laz: If one applies an
objective test and asks what intention must he
imputed from all tue circumstarces of the casey
the answer is the sameq The fact that the
anrcements prima facie deal with commercial
relationships is outwelghed 4y the other
considerations; by the wordin- of the a-reements,
by the nature of the acreerents, and hy the
climate of opinion voiced and eviidenced Ly the
extra-judicial authoritics. Amreements such as
these, composed larsely of optimistic aspirations,
presenting srave practical problems of enforce-
ment and reached aszainst a backsround of oninion
aldverse to enforceability,; are in my Julgment,y not
contracts in the le 2l sense and are not
mforczable at law, Without clear an: CXPress
brovisions making them -amensble to lenal action,
they remain in the realm of undertakings bindine
in honour. " \

In Shipping Association of Georpetown and Others v,

——
Ja—

Ivan Bentinck/?9627 1 WiI R, 243 Craney J.i: appeared to be
expressing the view that collective barpaining agreements are not

lesally binding when at pp. 250-251 he saddl: /
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Mieiinsinais thereforey in the ibsence of proof that

S o collective barpaining arrcement was lesitirately

/ ne;otiated by that union with the intention and the
object of lezally binding and of benefitine the
collective interests of all clasges of stevedores,

. can it be said that it acted on hehalf of unrepistered
workoers? But whatever may be said in the absence of
those apreements pleade br the appellants; the very
recent case of Ford Motor Co, Lids ve A, 3.7,
shows that the courts have now declared in favour of
tiie view long held by eminent leqal contributors and
text-writers, an&‘exprossed in the report of the Royal
, ' Commission on YPrade Unions and Employers! Asseciation

(1965-1968" Cmd: 3623) - chaired by Lord Donovan -
that in the British climate of industrial relations
colloective bargaining a.reements are not le;:ally
binding; that they dre not dircctly enfoiceable by
action for damaces, but ontly indirectly in court by
declaration to determine their meaning and import, or
9y the extra-judicial method of strike actiou:  This
is soy it is said, Lecause the porties to them never
do really inten® to make them binling, @

e

(\_.

It may be of interest to note what the Royal Conmission chaired
by Lord Donovan had to say in para: 471 of the Commission's report.

It states as follows:

"Phis lack of intention to make lesally binding
collective bargaining anreements, orj bether perhaps,
this intention and policy that collective bargaining
and collective agreements should remain outside the
lawy is one of the characteristic features of our
system of industrial relations which distinguishes
it from sther comparable systens; It is lepally
rooted ih its stricture; As we pointad out in
Chapter III; collective bargaining is not in this
country a serics of casily distinpuished transactions
e comparable to the makine of contracts by two commercial
firms, It is in fact a continucus process in which
differences concerning the interpretation of an
agrezment merge imperceptibly into Jdifferonce concern=
in;: claims to change its offoct: Moreover, even at
coununity levely a preat deal of collective barpain-
ing takes place throurh stan:ting bodics, such as joint
industrial coutcils and national or regional
negotiating boarls, and the apreement appears as a
tresolutiont or Vdceision'! of that boly, variavle at .
its will and variable in particular ia the liesht of
such difficulties of interpretation as may arise.
Such 'bargaining' does hot fit into the catepories
of the law of contract, ©

———



- 17 -

In fiegina .vs Industrial Dispulbes Tribunal and The Shipping

Association of Jamaica, H15/1979; Februaty 13, 1979; the Full Court

considered the question of whether collective agreements are lepally
bindin:g Careyy J: 8t ps 39 salil
% The positloh #b Common Law must how

be reparded as scttleds  Strictly

speaking 8 tollective agrecment may

be enforced if the intention can ve

discovered from the teims if precisely

gtated dand from the surirounding

citreumsbanébds  Certainly; in this

country) the surrounldinp circunstances

are araldat such an inferchce belhg © o

drawn: M

¥We see no redsoh fobr departing from the vied which hag long

been held that a collective labour dureement may be lepally binding
if there c1c express provisions to thal effect in the agreement or
it can be ascortained from the strrounling circumstaaces that the
intention of the paities was that it uns to ho legally Linding:
In the instant case it is unnecessary for ts to decide the moot
question as tov vhether the Jamaled Broadcasting Corporation and the
two recponients! uhions by the aprcenents into which they entered
inten.n1 to be lepally bound by the bterms of sucl dgreementss What
we arce clear aboul, howevery is that once the employer and the
employues accept dnd dncorporate the Lerms of the collicctive

agreement into the indlvidudl contract of service; to tuat extent,

the ecmployer and the ifudividual employce arc lepally beun” by the

terms of such contract of serviecs




