
.{S " - I ' • 
..... 1 v~ ~_,,...-\,,.. ~ \.1' F \. ... ; ~'l"- ' ... "',\.l _..... \,'.! • , .. - -uvw ... . .. ... • . , . t ,.... " -r .. • , • , l't 'V\· ;,,~ c \ , l . .. .. 

·>v--kn.~-.4..t.t..t JY\-~ cLl .... cc~ ._ ~-. l ~ ~.. \ l , \' • · - : _ · - v>-. •. i ( s ;.;: " 
,,, __ v· GI - c- '~.,, -- .. · . - \ .. ( ) . ';{ ' . ~ ~"'-tv~:d ~ \; [, ·· ~ ~ (,1.) l (\' ~-Y • , 0 ". rR e...~!. '· (' (.L . r t ·. i:.nO "'\.: t i" l/'1'L1 <h . • • < • • ~ 

J:l' >.· • ._: . - - ~~ ---=~:;.} , . -~ ,_ ,,. •. (...; /·.J . ..: ' 

fN. 
lll .. 'I . r .., ·, ·. , · 1 , ~: ,/. :'• '''..:::o ~ · , . ; ' _ '- .f...:-V.-· .i. ~ (.,. <- · ,...-.-~~· ·· ._ \I, ~ ~ ~ ,,. 

( i;A-' ~·· • • _. I • • . _,._, .. ~{,l. V-- , <->l:. , • • ~I) ~ _ , . .;,. { ( • A . __ (". ~ Ji_ a.. j~~~ .:,._ .. :{ . .r .~ 1..J f,..1 ,..... : . i..-\ .. f' .• 1,·· f\..(...;) : \ ' " ~ I 

w \1Jr" 

~ 

' 
.. 

1 ~ I 
I r"" ,..,..., i... ) ..-1- "" ; 

i 

I N THE COURT OF APPEAL ' . 
(. (' . 

IC.. 'r.· SUPREME COURT CIVIL APPEAL NO. 82fil. L~ ·:, _ 
~),.,'\.. '~ J • \/ ;"' .. ,r", 

" l" • d 
.... 

BEFORE: 
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THE BON. MR. JUSTICE RATTRAY - PRESIDENT 
THE BON. MR . JUSTICE FORTE, J.A. 
THE BON. MR. JUSTICE DOWNER, J.A. 

BETWEEN JAMAICA CITIZENS BANK LIMITED PLAINTIFF/APPELLANT 

l:t. N D DALTON YI'...P DEFENDANT/RESPONDENT 

Michael Hylton and Patrick McDonald for Appellant 

Norman Wright and Christopher Dunkley for Respondent 

. •' ~ .. . 
_;··· . .. ... ____ ....;.. .. ... 

January 10, llr 12f 13 and February 7 & 14, 1994 

. 
Rat t.tay P: 

O.n the 8th day of October 1993 the plaintiif/appellant 

Jamaica Cit~zens Bank Limited filed a writ of summons in the 

Supr eme Court against the defendant/respondent Dalton Yap. The 

endorsement on the writ claimed against the defendant for: 

1. 

2. 

3o 

4. 

s. 

6. 

7. 

Damages for breach of contract 
of employment..o 

Further and/or in the alternative, 
damages for conspiracy. 

Further and/or in the alternaLive, 
damages for deceit. 

Further and/or in the alternai ive, 
damages for negligence. 

Costs. 

Interest. 

FOR ~~rtKtNCE ONL"1 
& 

NOT TO IE TAKEN AWAV 
An Injunction to restrain the 
defendant from disposing of a nd/or 
dealing with his assets wheresoever 
situate in so far as the same do 
not exceed the sum of US$400,000.00 
until judgment • 

. ~ORMAN MANLEY LAW SCHOOL LIBRARY 
. COUNCIL OF LEGAL EDUCATION 
• I MONA, KlNGSTON, 7. JAN'lAiCA 
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On that same date on an application by the plaintiff/ 

appellantr Reid J. granted ex partc a Mareva Injunction against 

the defendant/respondent in the follow i ng terms~ 

11IT IS HEREBY ORDERED THAT: 

(a) The Defendant be restraincd 1 whether 
by himself 1 his servant or agentsp 
or howsoever otherwis::;: from dis­
posing of and/or dealing with his 
assets wheresoever situate in 
so far as the same do not exceed 
the sum of US$400u000.00 and in 
particular from withdrawing or 
transferring the funds in his 
accounts at Jarna ~n Citizens Bank 0 

until judgraent er further order 
herein. 

(b) Liberty to the Defendant and any 
Third Party affected by the Order 
to apply on notice to the 
Plaintiff's Attorneys-at-law to 
set aside or vary this Order. 

(c) Costs Reserved. 

PROVIDED THAT: 

' . ..... ' ... . . :.; 
This Order is declared to be of no effect 
againstu and is not intended to bind any 
Third Party outside of the jurisdiction 
of this Court 0 directly or indirac~ly 
affected by the tP-rms of this Order, unless 
and until this Order shall be declared 
enforceable or recognized or is enforc~d 
by any Court of the jurisdiction in which 
the Defendant's assets ar~ situated and 
in particular, the Courts of the State 
of Florida in the United States of 
America.'° 

The application was supported by an affidavit sworn to 

by one Ewart Scott, the Acting Managing Director of the plaintiff 

Bank who depon~d the following material facts: 

(a) That the d€fendant a Jamaican resident 
in Jamaica had baen up to 1st October, 
1993 employed to the plaintiff as 
General ·Manager with r esponsibility 
for Technology and Operntionsr and 
whose duties involved the processing 
of Credit Cards transactions involving 
Credit Cards issued on the authorit y 
of Visa International and Master Card 
International. 
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(b) That the Bank had put ln place policy 
guidelines and security checks for 
the processing of these transactions 
which are required to be followed by 
all Bank Personnel; 

and continued as follows: 
II 

5. As a result of queries raised by Visa 
International and Master Card Internationalp 
the Bank conducted a thorough internal 
investigation and this investigation has so 
far revealed, among otheL things, that: 

(a) The Defendant completely dis· · 
regarded several nank guide­
lines in .'setting up and managing 
the credi~ card operationsi 

(b) The Defendant circumvented in­
structions from ~he Bank to ter­
minate the processing of such 
transactions; 

(c) The Defendant withheld information 
pertaining to the operation of this 
servi ce from the executive management 
personnel of the BK nk. 

6 . More specifically, the Defendant between 
April and August 1993: 

{a) Established credit card relationships 
with certain Telemarketers. in ·the 
United States and Antigua, without 
~he authority or knowledge of the 
Bank, without carrying out the appro­
priate credit checks and procedures 
and in contravention of the conditions 
of the Visa International license, 
which prohibits l i censee Banks from 
entering into credit card relationships 
with Merchants carrying on business out­
sj de the licensee Bank 1 s region~ 

(b) Delayed complying with instructions from 
Wisa International and Master Card 1nter­
na ti~na~. fo~ dealing with:a~eh· ~e1ationship; 

(c) Delayed communication to executive manage­
ment of the Plaintiff Bank of problems 
which arose pertaining to the said 
operations; 

(d) Circumvented executive management 1 s instruc­
tions to terminate such arrangements by 
assisting in the setting up of a ficitious 
off ice in Kingston for one of the Sdid 
Telemarketers; 
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1'(e) Authorised payments to the 
said Telemarketers totalling 
over US$400,0GG.OO which 
authorisation was either 
fraudulent or grossly negligenti 

(f} Improperly caused or allowed a 
portion of the reserves held by 
the Plaintiff banX to meet 
potential liability arising from 
disputed charges to be paid out 
of the Bank •t • 

Consequent on these discoveries the defendant was dismissed 

with immediate effact from his employment with the Bank by a letter 

dated 1st October 1993, exhibited with the affidavit which stated 

as follows: 

1'0ctober l, 1993 

Mr. Dalton Yap 
General Manager 
Technology/Operations 
Jamaica Citizens llank Ltd 
4 King Street 
Kingston 

Dear Mr. Yap, 

Recent investigations concluded by our Group 
Audit Department on September 29, 1993 have 
revealed that you have been involved in and 
facilitated major breaches of the Bank's policy 
and have exposed the Bank to serious legal and 
financial risks. These ~udit investigations have 
identif itd and revealed: 

1. Gross negligence in the establishment 
by you of Visa/Mastercard transaction 
processing relationships without any 
credit checks as well as at least 
'wilful blindness' in respect of the 
relationships, 

2. Non-compliance wJ_ th Visa International 
and Mastercard By-laws for establishment 
of Merchant relationshipsi 

3. Non-compliance and/or delays in compliance 
with instruct.ions from Visa/Mastercard; 

4. Circumvention of Executive Management's 
~nstructions to terminate processing 
arrangements by facilitating 'A Ghost' 
office in Kingston for Travel connection; 

S. The withholding of information from 
Executive Management: 

6. Unauthorized release by you of agreed 
reserves; 
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Attendance by you at an Audio 
Text convention on June 9 & 10 
in California which could cause 
Visa I~ternational to sever its 
relationship with the Bank; 

d. Your involvement in transactions 
which could give rise to grounds 
for Visa International to terminate 
our licensing arrangement. 

You have exposed the Bank to: 

a) Possible legal action by Telemarketers. 

b) Possible fines from VISA/MASTERCARD. 

c) Po~ential suits against our Miaml 
Agency. 

d) Potential irrecoverable charge backs 
which could lead to financial losses 
of up to US$G95 6 710.89. 

In light of the above you are hereby dismissed 
with immediate effect. You will be helti 
accountable for all losses sustained by us as a 
result of your negligence and or unauthorized 
actions. 

Until the Bank has satiGfied itself that no loss 
has been bufferedv any sum which may be due to 
you will be withheld. 

All indebtedness to the Dank must be settled 
immediately. Kindly immediately return to me 
your Staff Identification and Health Cards, your 
JCB Cards and Cheque Book3 and any other 
property of the Bank which may be in your possession. 

Yours faithfully, 

Is I w.;ART scoTT 
Actg. Managing Director 

c: Emmanuel Obasare 
Chief Internal Au<litor" 

The appellant further alleged that the defendant was owner 

of two accounts at the branch of the plaintiff;s Bank in Miami; 

Florida into which he had deposited between April and August 1993 

swns totalling US$41.2,137.00 but from which during the same period 

there had been withdrawn sums by cheque and by win· transfer Lo 

Hong Kong, among other places in foreign territories amounting to 
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US$356,478.00. There was ~herefore left in these accounts a 

balance of US$84,536.63 plus two Certificate of Depcsit Accounts 

containing US$4,761.0l and US$5,229.JG, respectively. 

At the plaintiff!s King Street Branch the defendant held 

three accounts with balances of US$5,13G.80, J$4llvG08.00 and 

J$S0,397.00P respectively. 

The defendant on the 4thr 5th and 3~h October: 

( i) 

(ii) 

( i.i:i) 

instructed the Miami Branch to transfer 
out some of the funds to another Bank; 

atte~pted to withdraw some funds from the 
account; 

instructed the immediate clo.su:i.:e of all 
his accounts both at the King Stree~ and 
the .t<i1iami Branch. 

The plaintiff asse~ted a belief that the defendant does not 

have sufficient assets in the jurisdiction to cover the claim in 

the action filed. Furthermore, the plaintiff was of the belief 

"that the: aefendant is likely to remove or otherwise deal with 

those assets in such a manner as to frust::·ate any judgment which 

may be awarded against him, unless restrained by the Court". 

It is to be note~ that the letter of dismissal stated damages 

arising from the defendant's default of up co US$695,710.89. The 

affidavit alleged the wrongful authorization of payments to Tele-

marketers amounting to over US$400, 000. 00 which were ei.the:r: fraudulent-

or grossly negligent. 

On the 15th of October 1993, the d8f0ndant applied by summons 

to discharge and/or set aside the Marcva rnjunction. He filed an 

affidavit which inter alia stated that apart fron being an employee 

of the plaintiff Bank he was also a customer of the Bank. He related 

his being summoned on October ll to a meeting with Mr. Scott, being 

shown a document purported to be an Audit Report which document Hmade 

a number of very serious and defamatory allegations'" against him and he 

confirmed the fact of his dismissal. He g&ve instructions to his 

attorneys-at-law who wrote the pl~intiff on his behalf denying the 

allegations. He attempted to withdraw funds f.Lorn his personal account 
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at the Bank's King Street Branch but was advised that the account 

was frozen. Further enquiries disclosed tnat a Mareva Injunction had 

been obtained against him by the Bank on the Cth of oc~ober 1993. 

He denied vigorously the allegations made against him and deponed 

that he had given instructions to his attc~:neys-at-law to sue the 

Bank for wrongful dismissal and defamation. He stated that the 

figures given in respect to the lodgments and withdrawals 

in the U.S. account in Miami were "grossly incorrect 19
• 

in respect of his Jamaica Citizens Bank Ki~g SLreet accounts 

he places the balances at October 12 ~o be a sum total of J$116vl82.23 

and c~n.$8,190.63. 

He alleges ~hat he has substantial assets in Jamaica which 

he has no intention of removing from the jurisdiction except in the 

ordinary course of his business. 

His attempts to remove his money fL·om the plaintiff Bank 

11were taken as a direct result of my loss of confidence in the 

Jamaica Citizens Bank and in acco1-dance with my de sire t..o immediately 

terminate my Customer Relationship with the Bank, having been 

terminated as an Employee of the said Insti~ution " . He notified his 

intention to resist all claims by the Bank disclosed ln the endorse­

ment on the writ of summons. Finally he alleges "that my pei:-sonal 

and professional life has been severely disrupted as a result of the 

actions of the plaintiff Bank, ana since the imposition of this 

Mareva Injunction, 1 have had to seek the assistance of relat.ives 

and friends to support myself and my family as I am unable to 

access any funds whatsoever from my accounts". 

In a supplemental affidavit the defendant exhibited photocopy 

correspondence from the Bank's Miami Agency informing him of the 

freezing of the accounts pursuant to the terms of the Marcva injunction. 

This then is the evidence which Theobalds J. had to assess in 

order to make a determination as to whether or not he should order 

the discharge of the Mareva Injunction. After hearing submissions 

from the attorneys-at~law representing the parties Theobalds J. on the 
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Injunction. It is this order which is before us on appeal. 

/. 
I~ 
I 

26th of November 1993 made an order discharging the Marcva 

Basically the rationale of Theobalds J. in discharging Lhe 

Mareva Injunction rests upon his assessment of the affidavit 

evidence before him and his conclusion "that there was no justifi-

cation or further justification for the Mareva Injunction to 

continucu. While we will not substitute our own discretion for 

that of Theobalds J. in the deteroination of the issue unless 

of course he acted on principles that were clearly wrong we 

nevertheless are in as good a position as the Learned Judge to 

assess the evidence in this ma~ter. 

At the inter partes hearing "the Judge must consider the 

whole of the evidence as it then stands in deciding whether to 

maintain or continue, or. to discharge or vary the order previously 

maden [Kerr L.Jo - Ninernia Corp. v. 'l'rave C.chiffahrt~ (1984) l All 

E.R. 398 at p. 422). From the many authorities to which we have 

been referred by Counsel for the appellant, Mr. Hylton, an<l Counsel 

for the respondent, Hr. W:r ight, to whom I am indebted for their in-

depth exploration of the issue, I cull the following principles~ 

1. The Marcva Injunction is an appropriate 
and us0ful ins~rument to be utilised 
when there is a 6anger that the u~btor 
may dispose of his ~ssets so as to 
defeat the debt before paymento 
[Denning L.J. in Mareva lnternational 
Bulkcarricrs (1980) 1 All E.R. 213). 

2. The applicant for th€ Mareva has to 
meet two tests to tho satisfaction 
of the Judge: 

(a} on a preliminary appraisal 
he must establish a 11 good 
arguabl£ easer in the sense 
of a case which is more than 
barely capable of serious 
argument and yet not 
necessarily one which the 
judg~ believes to have a 
better than 50% chance of 
,..1~. - r .,-

. ~ . ... -
, j .~ 

.. 
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"s~ccess". [Mustill J. in 
Ninemia (supra) p. 404]. 
This is a minimum which the 
plaintiff must show in order 
to ttcross the threshold", in 
other wordse ns I understand 
it, to get a foot in at the 
dc.X>r,so as to access the 
entrance chamber of further 
consider<:L tion. 

(b} having got to first base, so 
to spoak on (a);: he must 
establish the risk or danger 
that the assets sought to be 
frozen by the Injunction and 
in respect of w~ich the 
restraining jurisdiction of 
the Court is being prayed 
against the defendant will be 
dissipated outside the re~ch 
of the Court by the defendant 
thus depriving the plaintiff 
of the fruits of his judgment. 

At the ex: :parte si:agc of the application before the Judge 

the benefit of hearing both sides is naturally absent. To this 

ext~nt facts presented are assessed on face value, but the 

plajntiff still has to meet these two tests. At the inter partes 

stage when there is opportunity for the filing of rebutting 

affidavits and the exposure of the fuller pictur~ at the end of 

the day the evidence as a whole has to be considered in determining 

whether or not to exercise the jurisdiction. 

Our task therefore is to examine the aff idavi·Ls to determine 

whether Theobalds J. properly discharged the lnjunction or whether 

he erred in removing the injunctive protection to the plaintiff 

which Reid J. found to b(~ necessary on the: ex parte hearing. 

The action brought by the plaintiff is Lased upon breach 

of contract of employment, conspiracyu deceit and negligence. 

The defendant held a high position of trust in the plaintiff's 

Bank. The evidence identified in paragraphs 1 - 7 of the affidavit 

of Ewart Scott, the Acting Managing Director of the plaintff Bank 

meets the threshold ~equirement and merits consideration as to 

whe~her a good arguable case exists on the plaintiff 'n behalf. 

The plaintiff has stated the unauthorised actions of the dcf cndant 
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which were either fraudulent or grossly negligent and from which 

the plaintiff m3.in-i:ains it has suffer~d the dc:-.mage referred to 

in the endorsement to the writ of summons filed in the suit on 

which the application for the in~erlccutory relief has been m~de. 

The letter of termination of employment of the defendant.. exhii>ited 

as 11 ES in states potential financial losses by the Bank attributable 

to the acts or defaults of the defendant of up to U~$ v 95,71C.69. 

Paragraphs 6 - 11 are matters which have come to the knowledge 

of the defendant by virtue of his capacity as Acting Munaging 

Director of the Bank. He therefore speaks ot the Bank's knowledge 

since the Bank cannot speak for itself. Who better to dapone on its 

behalf than the; Acting Mtanaging Director? 

A scrutiny of the defendant 0 s activities, if accepted at the 

hearing will: 

(i) establish a strong infc~ence which 
ca.n legitimately ground the belief 
of the plaintiff as stated in 
paragraph 14 "that.. the Defendant is 
likely to remove or otherwise deal 
with thos~ assets in such a manner 
as to frustrate ~ny judgment which 
may b~ awarded against him, unless 
restrained by the Court". 

(ii) taken with th0 other allegations and 
for the purpose of meeting the "risk" 
crit~ria, provide ~direct evidence 
that the def cndant has previously 
actcu in a way which shows that his 
probity is not to be relied on". 
[Nincmia (supr?) p. 406]. 

These are the f ec~ors which the plaintiff relies upon to discharge 

the burden placed upon it to satisfy the Judge of the existance of 

na good arguable case" as well as the probability of ri5k. 

It must be kept in mind that this actjon is based upon 

·allegations of fr~ud and th~ question of probity of the defendant is 

therefore very material. 

Furthermore Mr. Scott'f'> affidavit discloses the facility with 

which the defendant moves funds from one country to another and 



• ~ 

-11-

.· 

his experience in so doing. This highlights an additional dimension 

to the risk element upon which the plaintiff can legitimately rely 

to underpin his belief that if the Injunction is not granted the 

consequences which are f earcd by the plaintiff arc likely to 

materialise. 

Paragraphs 12 - 13 state, as they can only do, the limited 

knowledge of the plaintiff as to the available assets of the defendanL. 

The plaintiff has already identified those assets of the defendant 

of which it is aware and so has directly informed the Court. 

We need therefore to examine carefully the defendant's 

response; in his affidavits in replyr since all the evidence had to 

be assessed and weighed by the Judge to determine whether the facts 

alleged and the inferences arising out of these facts are sufficient 

so as to permit the Injunction to stand. 

The defendant's first affidavit, paragraphs 1 - & merely 

gives a narrative of the events up to the grant of the Mareva 

Injunctio1i"by Reid J. Thereafter he gives a blanket denial of the 

alleg·ations made against him by Mr. Scott in the affidavit and states 

his intention to sue for wrongful dismissal and dof amation against 

the plaintiff. He disputes the figures stated by Mr. Scott in 

pnragraph 8 as to lodgments and withdrawals for the period April -

August 1993 in the Miami account but does not state what the correct 

figures are or what the balance is at the time of making his 

affidavit. He states the balances in his King Street account. Ho 

states his loss of conf idencc in the Bank since his dismissal as 

the reason for wanting to terminate his banking relatioaship with 

the plaintiff by moving his accounts from that Bank. He refers 

to the financial disruption to him caused by the grant of the Mareva 

Injunction by virtue of his being prevented from having access to 

the funds in the Bank. He depon~s that he is a Jamaican Citizen with 

substantial assets in Jamaica and with no intention of removing 

these assets from the jurisdiction except in the ordinary course 

of business. 
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He does not state what is the nature ot the busin~ss 

which he conducts. He is silent as to the identity of nthc 

substantial assets" which he claims to h;)ve in J<:,maica. He 

denies having any intention of attempting to evade or frustrating 

any judgment. or decision lawfully obtain~d against him. 

His further affidavit ten days later really adds nothing 

anO. only exhibits correspondence: between himself and the Bank 

concerning the freezing of the IJiiami account under the terms of 

the .M:~.reva Injunction. This thG:n is a totality of the cvic'Wnce 

which was available in the inter partes he~ring before Theobalds J. 

The purpose of thcl Mareva Injunction is not to give a 

preferred position to any particular creditor of a defendant. It 

is not meant in any way to affec~ the law of insolvency as regards 

the priority of creditors. The remedy is 11 in p~rsonam" and is 

available to a plaintiff if the evidence satisfies the necessary 

pre-conditions and the justice of the situation requires it. 

If the grtlnt of the Injunction inflicts hardship on the 

defendant his legi timnt€: interes cs must prevail over t.he interesi.:. 

of the plaintiff. Howev·er those legitim~ te interests must be 

establishedbythe defendant not just ~s an allegation but by an 

itlentif ication of these interests and the hardship which he is 

suffering or is likely to suffer sine~ these are most likely within 

the peculiar knowledge of the defend~nt himself. 

In his rc~sons for judgment" Theobalds J. enunciated his 

view "that the Injunction seeks to give the plaintiff ~ position in 

relation to Mr. Yap that is over a.nd abov~~ that of ;:my other crc<li tor".' 

This may be a theoretical conclusion arrived at in the grant of 

any Mareva Injunction, and any other creditor so affected may apply 

to vary the Injunction with regard to his own claim. The- fa.ct is 

that the affidavits of the defendant provide no evidence as to who 

these other creditors are and the nature of thF defendant's obligation 

to these creditors. The absence of the neces5ary substancA from the 

defendant's affidavit is recognised by Theobalds J. who dcseribes the 
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defendant 1 s affidavit as "a pathetic attempt to provide reasons 

why the Injunction should not have been granted in th~ first place 1
'. 

The prior consideration however is, as Theobalds J. recognises : 

whether the plaintiff;s evidence discloses material upon which the 

Mareva Injunction should have properly been granted by Reid J. in 

the first place. In the view 0f Theobalds J. it should not have 

been and thJs led him into making the orde£ tor the discharge of 

the Injunction. He bases his conclusion on the fact that: 

(a) the plaintiff ha s not filed his 
statement of claim ~ 

( b) 

f I 

on his assessment that if the 
evidence in the plain~iff '~ 
affidavit based on information 
and belief are excised, since 
no sources are referred to, 
there is no evidence nf fording 
"a proper basis upon which the 
Mareva Injunction was granted 
in the first place". 

•- I 

With regard to (a) the grant of th~ Marcva Injunction need 

not await the filing of a statement of claim. Indeed sometimes 

this protection is afforded by a Court even before the filing of 

the writ of summC(iiS if the affidavit before the Court discloses the 

urgency. The writ of summons in this case h~s an endorsement which 

sufficiently discloses the nature of the claim. The affidavit of 

the pla intiff sets out the facts upon which the plaintiff relics 

to support the claim at the trialv and at this stage puts forward 

for the consideration of che Court in determining the grant of the 

Injunction. 

With regard to (b) the first tQn paragraphs of the plaintiff's 

affidavit defy the Judge's conclusion of an absence of mat~rial for 

consideration as to whether or not to grant the Injunction. 

Paragraphs 12 - 13 depone only as to the state of the plaintiff's 

lack of knowl~dge of the existence of other assets available to 
. i 

meet its claim it the action succeeds. It baffles mo as tc how this I i 
\ 

can be grounded in the way the Judge requires - that is the "stating 

of the sources of his knowledge, information and bel.:i.ef". 'l'he 



•., 
' l 

-14-

defendant . pl~ced in ~ position of heightening the ~wareness of 

the plaintiff and ca.lming its fears by disclosing &ome of his other 

assets is merely content to rely on a statement that he has "sub·-

stantial assets in Jamacia". This in my view is very unsatisfactoryv 
~ 

particularly within the forum of a jurisdiction in equity and an 

allegation by the plaintiff of fraud. Paragraph 14 which states the 

belief of the plaintiff that the defendant is likely to 11 .r emove or 

otherwise deal with those assets in such a manner as to frustrate 

any judgment which may be awarded against himr unless restrained 

by the Court" must be examined in the lighc of ot..her allegat.ions 

in the preceding paragraphs of the aff idavl~ to see it there is 

sufficiently disclosed behaviour on the part of the defendan~ which 

would reasonably lead the plaintiff to have this belief. Is there 

a risk that the defendant will act in the way the plaintiff believes 

with the result that a judgment in his favour would remain unsatisfied? 

In this latter regard the nature of the cause of action and the facility 

of the def e~dant based upon his employment experience and former conduc~ 

in relation to his Bank accounts to move funds swiftly to diff ~rent 

parts of the world is not ~o be ignored. 

The approach of Theobalds J. should have been to examine the 

evidence as a whole to determine whether in his view: 

( . ' 1. I 

(ii) 

the plaint.iff hatl at h~ast shown 
»a good arguable case": 

the discharge of the Mareva ~n­
juncti on would create a real risk 
that a judgment or award in favour 
of the plaintiff would remain un­
satisfied. 

The reasoning of Theobalds J. follows a completely different route. 

Furthermore his evaluation of the evidence indicates a misunderstanding 

of its purport which led to obvious error~ in his assessment. 

An appellate Court is always reluctant to int£rfere with the 

exercise of a trial Judge's discretion. The Court will however do so 

in certain limited circumstances which include 11 the ground that it 
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was based on a misunderstanding of the law or of the evidence 

before him or on an inference that particuldr fac~s existed or 

did not exist If [See judgment of Lord Diplock in !!admor Productions 

Ltd. v. Hamilton (1982) 1 All E.R. 10~2 at p. 1046, cited in the 

juagment of Carey J.A. in Kingsley Cooper v. Fitzgerald Hope Howard.i.. 

Lois Angela Howard and Management Communications syst:em Limi teq_r 

Supreme Court Criminal Appeals Nos. 29 and 31 of 1909 delivered on 
'-""''\..r··--.._, . '-· . .. 

·~·- -.....,... .. 
the 12th of June, 1989] • 

Wf! were concerned with the quc~tion cf \·1hethel. the Mai:eva 

Injunc~ion could properly be made in respect to assets of a 

defendant outside the jurisdictJon of the Jarnacian Court to wit th~ 

defendantis assets ln Micimi, Florida. The. c:.uthorities satisfy me 

that the Injunction can be made in relation to assets of a defendant 

held worldwidev as the remedy is in personam and thE:: dc·fendant 

would be in contempt of the Court's ordE!r if he breaches the Injunction 

in relation to the assets wherever held. A sufficient Sdnction ~xisLs 

not onlyin the usual penalties for contempt but additionally in that 

the Court could bar the defendant's right to defend if he disobeyed 

the order. [See Darby & Co. v. Weldon (No. 2) (1969) 1 All E.R. 1002). 

In the circumstances therefore l would allow the appeal and 

restore the order of Reid J. granting the Mareva injunction in the 

following terms~ 

non an undertaking being given by the plaintiff 
or his attornE:y·-at-law~ 

(1) To abide by any Order of the Court 
as to damages should the Court 
hereafter be of the opinion that 
the Defendant or any third party 
given notice of this Orde r have 
suffered any damages that the 
Plaintiff ought to pay. 

( 2) To pay reasonable-~ -c:.est.s anQ. expenses 
incurred by any third party given 
notice of this Order in complying 
with the same. 

IT IS HEREBY ORDERED THAT: 

(a) The Defendant Le restrained, whether 
by himself u his servants or agents, 
or howsoever otherwise from disposing 
of and/or dealing with his assets 
wheresoever situate in so far as the 
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same do not exceed the sum of 
US$400,000.00 and in pdrticular 
from withdrawing or ~r~nsferring 
the funds in his accounts at 
Jamaica Citizens Banke until 
judgment or furi.:.her orde!" herein. 

Liberty to the Defendant and any 
Third party affected by the 
Order to apply on notice to the 
Plaintiff's 1~ttorneys-ot-law to 
set aside or vary this Order. 

PROVIDED THAT: 

This Order is declared to be of no 
effect against, and is not intended 
to bind any Third Party outside of 
the jurisdiction of this Court, 
directly or indirectly af fccted by 
the terms of this Orderu unless and 
un~il this Order shall be d~ciared 
enforceable or recognized or is 
enforced by any Court of the juris­
diction in which the Defendant's 
assets are situated and in particular u 
the Courts of the State of Florida 
in the United States of America". 
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FORTE, J.A. 

This is an appeal which challenges a~ 0Lder by Th~obalds J 

discharging a Mar~va injunction granted by Reid J on an ex parte 

summons t.aken out by -c.ne appellant and which orde~:_ ·in part as 

follows~ 

"(a} The Defgndant be rastrainc6, wheth~r 
oy himself his servants or agents, 
or nowsoever otherwise from ais­
posing of and/or dealing with his 
assets wheresoev~r si~ua~~ in so 
far &s th~ same do not 0 xceed the 
sum of U.S. $400, O(,LJ and in pa.rticu·­
lar from w.i.~hdrawing or transferring 
th~ funds in his accounL~ k~ Jamaica 
Citizens Bank unt.il judgm~nt or 
further order therein." 

That the Cour~s in ouc jurisdiccion navs the Jurisdiction to grant 

Mareva in)unctiods was es~ablished in ~h~ unreported case of 

Bertram Watkis v. Anthony Simmons et al s.c.C.A. 4o/J7 delivered 

on ~he lUth July, 19~8 in which Kerrv J A in accepting Lhe English 

procedure as applicable ~o cur jurisdiccior. stated as followsg 

uThP jurisdic~ion ~o grant a Mareva 
injuncLion is wsll established. 
In the Mac~va case the English Ccu~t 
of Appeal considered the general 
principl~ of r~~p2c1.able antiquity 
expressed in Lister v. Stubbs (189~] 
45 Ch. D. 1 (1886-90) All E R Rep. 
797, to the effect thac the Court 
has no jurisdiction co protect a 
creditor before he obtains judgmenc. 
N~vertheless, it was hold tha~ the 
jurisdiction confcrr~d by Section 
~5 of tho supctUne court (Consolida­
tion) Act. 1925 was suffic.1.elic.ly 
wide to conf~r juzjsd1ct1on to 
grant 4n interlocu~ory injunction: 
1 If it appears that the deb~ is 
due and owj.ng, and t . .herc is a 
dang~r that ~he debtor may 
dispose of his ass~ts so dS 

to d~fcat it before judgment., 
the C~urt has jurisdiction in 
a proper Cd.Sg to grant an 
ini:.~rlocutory judgment i:>o as 
to prevent him disposing of 
thos€ assets. It seem~ to 
me that:. this is a prope.r: case 
for the ~xcrcisc of chis 
jurisdiction.' 
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"~r Lord• O~tming at pag~ 215 • Secitio~ 
45 of the English Act is similar in 
terms a~d purpose to section 49(h) of 
our Judicature (Supreme Court) Act, the 
relevant part . of whi9h .teads i · ~. ·> .. 

nA manaamus or an injunction may b ·e 
granced or a receiv>~ appoint£d, by 
an int~rlocutory order of th8 Cou~t, 
in all cases in which i~ app~ars Lo 
tho Court ·to be jus ~ or convenient 
~hat such order should b~ maas; and 
any auch order may be mada aiLher 
uncondit~onally or upon such ~~rms 
and condit;ons as th~ Court thinks 
just, ••• a 

Consequently, before doalJng specifically wlLh the facLs and 

issu~s which arcso for considcr&tion in this appeal, it would 

be appropriat:~ to E.XamJ.ne what. have b~com:~ E'S t.ablish~d guidelines 

in England for thr.:! granting of such .injunctions. Th<:7! mat.L•er was 

comprehonsively dealt. wi~.h in the cas::o of Ninemia Maritime Corp 

v. Trave Schiffahrtsgesellschaft mbH & Co KG The Niedersachsen 

t 19&4 j 1 All E R 398 ( her~incftcr called t:t&c Hin~mia case). In 

d~livering his judgment at the inter parr:·•~;; ht£:a.cing Mus ·~ill J 

corr.mented g~nerally on thi; d~velopmont of the.; Marova .::..njunci:ion. 

He said: 

~originally, ~he relief was r eserved 
for cas~s where ~h~ cr~dito~ requir0d 
protection until the hearing of an 
RSC Ord 14 summo~•s, found-=~ci on a 
6abt which was undisputed or indis­
putable. ln Rasu Maritima SA v 
Pcrusahaan PertamJ:>angan Minyak Dan 
Gas Bumi Negara (Pertamina) and 
Government of Indonesia (as 
int~rvonGrs) [1977J 3 All ER 324, 
[197~] Q B 644 th~ jurisd~ction 
was Gnlarged~ so as ~o enablP 
a·::cu:i:it:y to b~,;; gram:>;d in :i:c-spE>ct 
of claims agains ~ f orcign 
dcfe;naants which wc.r.":? not. appropr iatc 
for summary judgmc:mt. l:>ubsf~qu,antly, 
t.h•:! procedure has expanded in to 
fields fer rPmovcd from the conunl;.!rcial 
world in which lt was first dsvaloped, 
and at the samo l:.1.ffi(.' the principle& 
have Leen ref incd, so as to provid<:: 
ce~tain safc-gu~rds for a dcf endant or 
other p~rson who might ~uf fer hard­
ship if subjected to an orde~ in the 
unadorned form which was i11 use a-c 
th9 outset.vi 
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Tho principles to which Nustill J r~f~rr~d are ad~quutely set. 

out in the haadnot~ ~o the report of the case . It states: 

uThc test to De applis d oy the court 
when deciding to cxcrcis~ i~s 
statutory discr~~ion to grant a 
Marcva iujunction to a plaintiff 
puisuant to s 37a of ~he Supr~mc 
Court Act 19~1 whone v 0£ i~ ~ppndrs 
to ~he court to b~ JUS~ and con­
vcniant to do so is wri~ther af\ ~r 
the plain'.:.iff has shown that he 
has at loa&t a good arguaLla cas0 
and Rftcr considering Lh~ whole 
of t he ~vidanca baforc ~he court, 
thE refusal of a Mareva injunction 
would involV8 a real risk that a 
judgment or award in che pl::i.int.i.ff's 
favour would rem~in unsatisf ird 
bc~causc of the dcfE?.ndant..s removal 
of assGts from th0 jurisaiction 
or dissipation of asse~s within the 
jur:;;.sd:;.ction." 

In dealing with th~ first limb of th0 rcquir~~ consid~rations 

Mustill J (p~ge 402), after making refarcnce to th~ c~sAs cit~d in 

argument concludod: 

nThcse Cdses are not easily recon­
ciled, but to my mind they 
os~ablish that the str3ngth of 
the plaint~ff 's case is ~clevant 
in two distincL rsspec~s~ 

(1) tho plaintiff roust have a 
cas~ of a cortain strength~ rioforu 
~ho quGstion of granting Mareva 
relief can arise at all. I will 
call this the 'threshold' ; 

" (2) even wher~ tha plaintiff 
shows t..hat h8 hris d case which 
icachcs the ~hr~sholdp •ne 
str~ngth of hi s case is to b0 
weighed in ~ n ~ Lal~ncc wi t h 
other £actors relevant to the 
cx~rcise of the discretion. 
I~ scGms to rn~ plain Lhat ~he 
s0cond proposition is justified 
by common sense and by the 
authorities." 

In determining the "threshold~ Mustill J at page 403 relied 

on what he described as the found~tion cuthority i.e. the Pertamina 

case [1977) 3 All E R 324, and in particul~r dic~a of Lord Denning 

MR at page 334~ 
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"So I would hold that i'ln order re-.strain­
ing removal of assets can be made 
whenever che plain;:if f can show t hat he 
has a 1 good arguable casc 1

• Th~t is a 
t€st applied for s~rvic~ on a d~f1;;:11dan-:: 
out of thG jurisdiction~ sac 
Vitkovice Horni a Hutni Tezirstvo v. 
Korner; c:.nd it. is <J good t9G"t. in t:his 
proctidurc which is appropriate wh~n 
d~fcnctan~s ?.re out of ~ha jurisdiction. 
I~ is also in conformity with the ~est 
as to ~he gra~ting of injunctions 
wh:.m~vcr iL is jus-r. and comr<:ni::mt as 
la.l.d down by the House.: of Lords i.n 
America Cyanamid Co v. Ethicon Ltd." 

It is of rel0vf'.nce, howcv•~r, dS Mustill J stated, to note 

that at the time of the Pertamina dc:cision, "it: was not "t.hc law as 

it is now · that t.h~ Mar :~vr.. injunction applies to p~rsons rcsict~nt 

e ln the Uni tcd Kingdom. II See also the cr.5:,::; of Barclay-Johnson v. 

Yuill [ 1980 J 3 All E R 19G where it w•.is h~ld inter r..lia per 

Sir Robert Magarry V c ~hat the grant of a MarGva injunction was 

not barrod merely because ~he defendant was not ~ foreigner or a 

foreign-based person. 

In asking the meaning of ha good argucible c~se tt Mustill J 

concluded Rt page 404: 

"In t.hese ci.rclli"llstancss, :;:. coni~ider 
that tho right course is ~o adop~ 
the test of a good arguable case, 
in the sense of ~ case which is mo~e 
t han b~r~ly cap~bl~ of sozious 
~rgument, and yet: not necessarily 
ono which ~he judge b~lievos ~o have 
a better th~n 50% chance of success." 

Turning to the second principla for conbidoration, i.e. th~ 

risk of r0rnoval or dissipation of asse t s, -;1ft.er 8X~rnining s~veral 

cases on the point, Mustill J concluded: 

"Nevertheless, CGrta in 1-hcmes c~n 
be seen ~o run through the cas~s. 
It is not enough for tho plaintiff 
to assert a risk rh~t the ass~ts 
will be dissipatga. He must 
demonstrate this by solid ·:=videnc~. 
ThLs evidence may take a numbur of 
diff~r~nt forms. It may consist 
of direct evidenc~ that the defendant 
has previously dCted in a w~y which 
shows that his probity is not 't:O bo 
relied on. Or the pl«1ntif f may 
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"show what t.ypE:• of comp.J.ny thH 
dr.0fend-:m-:: is (whore it is incor­
porat~G, what are i~s corpora~~ 
st_ructurr) nnd rlSS·;:>:.s, r'U'lQ SO on) 
so us to r&isc an ~nf~rcncc th~c 
th~ company is not to b~ r~licd 
on. Or, again, cha plaintiff 
may b~ able to found his case on 
't.hE: fact t.hnt inquiries about 
the charact•')ristics of the 
d ;2.fendant. hav'? l~d to n blank wall. 
Precisely what form the cvid~ncc 
may takn will depPnd on ~h~ 
part lcul;:ir circwns tanc':::s of the 
c?..si::..:." 

The guldalines set out by Mustill J wnra approved in th~ Court 

of Appaal per Kerr L J (supra at page 419) who stated thus: 

Hin our view the test" is wh€.\.h~r, 
on tn€ assumption that chc 
plainLiff has shown at least 1 e 
good arguablA casc 1

, Lhc courl 
concludos, on th0 wnol~ of the 

. evidence than before lt, that 
th€ refusal of a Mareva injunc­
tion would involv('-;) a r.·ccl risk 
that a. judgment o .c award in 
favour of ~he plain~if f would 
r~mdLn uns~tisfi~a.n 

Bcfor2 a Mareva injunction can ba grant e d therofore 6 two chings 
.. \ ,• 

n~~t be ~stablish0d: 

(i) thac the pla int iff nas a 
good ~rgu~blo case the 
standard of which is 0v1dcnce 
which is more than b.'1n'd.y 
c~pable of s~rious Rrgumcnt, 
but. not nccess~1rily having a 
50% ch~nce of succsssf and 

(2) 'Solid evidenc0 1 that thor0 
.1.S a r:::al risk that th.-3 assets 
will be dissipated( either by 
removdl or in som~ other way ~nd 
that conse-qu0ntly ~ judgment or 
award in favour of th~ plainLif f 
would rcma.i.n unsr.t.isfi,.::-d. 

Before, however npply1ng thasE principles to tho inst~nt casG, 

two other matters arise for determination: 

(1) At the inter part0s hearing, 
on whom lay the ourden of proof, 
and 

(2) Can the Mar~va injunction 
~xtend to assats ou~sid~ of tho 
jurisdiction. 
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1. Burden of Proof 

The question arose, it appcars,Docausc of the history of 

th1: case. 

Reid J in the ~x pa.rte sununons gr.;tn"t.cd the M-=l.r,:va 

injunction "until trial or until further ord~r." Ati ~ result 

th..- defendant/respondent: hctd to apply to ha.vc the injunction 

riischa .. rgcd, and it is upon that lfltccr sununons that th(: matter 

w~s h~~rd intor p~rtes. 

B8for~ us, Mr. Norman Wright sought Lo ~Lguc th~~ the 

injunction was irregular, in that it was not mad0 for a limit ed 

period, which would havs n~c~ssitat~d. the plaintiff, ~pplyillg 

fo~ a continu~ncQ of th~ order, in which event the plaintiff 

would hav2 had to establish a case for such an order. The 

argument that chG order was irregular for t:ho reasons advanc~:-a, 

ls, in my view, unmeritorious. Mr. Hyl~on in replying to thi s 

con~en~ion r~f erred ~he Court ~o sev~ral cases in which the 

oroers for Mdr~va injunction w~rs ~ithcr exactly in the ~erms of 

the instant ordt;.r, or were mad<~ 'until furt.h0r ord;~r' • :i:n t.he 

texL entitled "1njunc~ions" by David Bean (4th Edition) at page 

BS, the author states: 

"The p~csent practice of the Queen's 
Bench Division, including the 
Commercial Court, on ex part:e appli­
cations for Marova injunctions is 
to grant an injunction until judgm~.:n~ 
or further order, th~~ is co say 
without d recurn dAts being spccifi ~d. 
This avoids th~ n~ed for a SGcond 
hearing 1n cases whcr? the dcfondant 
does no-:. seek to cont.,:~st ~;n::;: ord~r, 
but allows th€: def:::.;ndan~ to -~pply 
in th~ usucl way for ths injunction 
to bn discnargcd. in tho majozity 
of cases no such application is made 
and the injunction is allowed to 
continue until the disput~ is 
re3olved. In z Ltd v. A and others 
(1982] Q B 558 K~rr LJ exprnssly 
approved thr practice of not 
spacifyiag a return date on the ex 
parte hearing. 11 
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I would th~refor0 conclude thdt ~her~ was no irregularity 

in ~h0 order for Marnva injunc~ion made by RQid J. 

In those circumsLanca3, where tn~ d0fcntlant, giv0n tha 

ind0finit~ pariod of the injuncLion, nppll€s for its dischnrge, 

on whom lies the burden? This qu~st.ion is answ2rc~d in th<· 

Ninemia cnsc { supr.~) to some ex·t.ent r in tho following pas sago 

from the judgment of Mustill J (page 409) which was .:i.pprovcd by 

this Court in tho c?.sc of Watkis v. SimmoDS (supra i ... t pag•! 10): 

Ci Th~ judge wno ho~rs the proc~c6-
ings inter partcs must aacidn on ~11 
the ov1dcncG laid bcfor& him. The 
cvidencs adduced for ~he dcfcndan~ 
will normally be: look~d at: for the 
purposes of d0ciding whether it is 
~nough to displac~ any inf ~rsnc~s 
which might othG.rwis•~ b·.:: drawn from 
tho plaintiff's cvidoncs. But i &Ge 
no r~ason in principlG why, if the 
dcfwndantis ~vidonce raises more 
qu2s~ions than it answers, and docs 
so in a manner which tRnds to 
cnnance rather than all;;.y any 
jua~ifiablc appreh0nsion concerning 
dissipation of ass0ts, tha court 
should bo obliged to lcRv~ t his out 
of account. On tho other hand, th~ 
plaintiff has no right to c1iticise 
the dGfcndant's cvid~nc~, for 
omissions or obscurities. The 
daf ondant is ~ntitlaa ~o choose for 
himself what evidence, if ?.ny, he 
n<lduces. 'fhQ loss irnpr1~ssi vc his 
evidencer the loss cffec~1vc i~ w~ll 
be to displ~cc any adverse inforsnceR. 
But th(n c must be an inf Grenet' to 
b~ displac~dr if the injuncLion is 
to s-r.and, and comm~nt on t11c dc!fr:-ndar.t's 
cvid·~r.co must. not b.;~ takfm so far thl'\t 
th~ buzdon of p~ocf is unconsciously 
rcvers£d." 

And again in th0 sams Ci:!SC on Appea.l b ··~f ore tnc Court of App·:.al 

where Kerr LJ stav;!d at page 422: 

" •• Whothor the in~cr pdr~es hearing 
takes the form cf an applica~ion by 
tho dcfendant to disch~rgu the 
injunction, as is usu~l in the 
Commercial Couit, or whether, as in 
the Chancery Division, th3 
injunction is only granted for ~ 
limited time and thcr~ is then an 
inter partcs hearing with rogard to 
whether or not it should bo continued, 
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"the juciga must consid~r the whol-c 
of the ~videnco as it then stands 
in dsciding whe~ncr to maint~in 
or continue, or to discharge or 
va.ry, the order pr3viously made." 

In th Gs ·~ c1rcumst .:nc-:·.s, on the inter partHs h~ar .Lng, th(' 

Court would De obligQd to look at ~he 8Viacnco as a whole to 

det:ermine, wh::ith~~r there is a good arguetbl·~ casu, and whc"Lhcr 

thFJre is a risk t.har~ th~ def•~n<l<-•nt 1 s r'!sscts may be dissipated 

ther::by making futil(~ ;:. judgment.: in favour of the plaintiff at 

trial. 

2. can Mareva Injunction extend to Assets outside of 
Jurisdiction? 

This quo;s'..:.ion wa.; (h~r.tl t. with in the cas1.:; of Derby & Co 

Ltd and others v. Weldon and others (No. 2) [19~9j l All BR 1002, 

where Lord Donaldson MR (PP. 1008-9) ~pproved in subs~~nce tho 

following diet~ of Sir Nicolas. Brown:-Wilkinson VC in 

MBPXL Corp v. Intercontinental Banking Corp Ltd [1975J CA Transcrip~ 

411: 

11 It ha.s b.o~n said many tim·-:s thi'lt 
Marcva rcli~f 1~ a dcvalop~ng 
field. Ther3 is no doubt t hat 
as a m.:,tt.:.::r of English law t.his 
court. h.'ls jurisdictiou to grant 
r~lief ~gainst any party properly 
bcforo it in rclali0n to asset~ 
whcrevur situ.:. t .e. HowGvcr, thv 
circwnst!:mccs under which such 
jurisdiction should b0 ox~rcis~d 
must depend on arid Vdry wit.h 
-che circumstances of 0very cc.se. 
The rationale of the c~rli~r 
decision& was plain: th0 court 
was sock~ng to freeze assats 
against. which an oventual judgment 
i~ the English court could D~ 
enforceci. In my judgment thl-~ 
eerlier decisions merely show 
what was a settled practice in 
the ordinary case: that is to say 
in a case where thGre was no 
question of extending the order 
b~yond local assets. For myself, 
I believe r.hat the practice of 
r~quiring some grounds for 
believing there ar2 local assets 
is s~ill applicable in such case. 
But the thr~~ rccBnt Cour~ 0f 
App~al cases wer9 noc tha normdl 
caa~ [s~e Babanaft International 
Co SA v. Bassatn~ fl989) 1 All ER 
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lt 433, [ 1989 J 2 -WLR 232, R'.::public of I 
Haiti v. Duvali€r Ll989] 1 All ER 
456, [1989] 2 WLR 261 and D~rby & 
Co Ltd v. W~ldon (No. 1) [19691 
1 All ER 469. (1989] 2 WLR 276). 
In e:ach judgment t.hc~ Cou.rt of Appeal 
s~rcss~d they w&re very special 
cases. They involved a claim for 
Mareva relief over assets not 
situate her~. If Lhc cas€ of 
Derby & Co Ltd v. Weldon (No. 1) 
bcf ore tho Court of App€al was o 
very special caseu so is this 
applicc.tl..on, which is intima.tc:ly 
linked with exactly the same matter. 
In my judgm€'nt, I am f r:::e to 
exercise the undoubt~d jurisdic~ion 
~o m~k~ the orders sought in the 
particula~ circumstancos of this 
C'ls~. But, to my mind, c:.hre1::1 
r0quiromEmts ought to b~ sati.sf iod 
bcf or~ the court takes the extreme 
step that is asked for in this 
cas~. The first roquircment is 
that tho special circumstances of 
the caso justify such an cxc~ptional 
order. Second, that the OY.der is 
in accordance with the rationale 
on which Marcva relief has bean 
bas~d in ~he past. Th1rd 0 that 
tho ord~r does not conf lic~ with 
the ordinary principl~s of inter­
aational law. i• 

Based on the ration<"-lc. and t.h·z purpose for grdnting Marcva 

roliaf i.e. that no defendant should be: pcrmit:.tcd to take action 

which may frustrate subs~quont ord0rs of ~he Court Lord Donaldson MR 

(page 1009} opined that: 

"If for the achie:vmncnt of this 
purpos8 it is necessary ~o make 
ord~rs concerning for~ign assets, 
such ordors should b~ made, 
subjoct, of course, LO ordinary 
principles of international law." 

He however expressed th~ vi~w that - (page 1009) 

"The existence of sufficient assets 
within the jurisdiction is an 
excellent reason for confining ~he 
jurisdiction to such assets, but, 
other considerations apart, the 
fewer th~ assets within the juris­
diction the grEatar th~ 
necessity for taking protoctiv~ 
measur€s in relation to those 
outside it." 
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In accepting the abov~ dicta as a correct sta~P..ment of 

the law, I would conclude tha~ the Court has jurisdiction to 

grant a Mareva injunction which extends to assetsoutside of 

its jurisdiction provided that (i) there are special circwn-

stances for doing so, (ii) the order is in accordance with 

the rationale for granting such injunctions i.e. to prevent 

a defendant from taking action which may frustra~e the 

plaintiff recovering the fruits of a subsequent judgment, and 

(iii) that it does not conflict with international law. 

The proviso in (iii) on the face of it, preeents some 

difficulty, firstly in relation to how such an order would be 

enforced, and secondly, whether it would in fact be in conflict 

with the laws of the country in which the assets reside. 

Lord Donaldson disposed of these two 'difficulties' in 

this way: 

(i) Page 9u -

~ .• I think that a sufficient sanction 
exists in ~he fact that, in the event 
of disobedience, the court could bar 
the defendants' right to defend. This 
is not a consequence which they could 
contemplate lightly as they would 
become fugitives from a final judgment 
given against them without t.heir 
explanations having been heard and 
which might well be enf orc9d against 
them by other courts." 

(ii) As to the impact of international law Lord Donaldson 
felt it had two aspects -

(a) the nature or content of the 
order itself and 

(b) the effect on third parties 

As to (a) he concluded that Mareva injunctions operate solely 

in personam and consequently do not normally offend the consi-

doration of comity which require courts of one country to 

refrain from making orders which infringe the exclusive juris-

diction of the courts of other qountries. 
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It follows that as ths Mareva injunctions opi:-.rat1..~ in 

personam, the sanction in (1) would be ~he effcctiv~ measure 

to persuade the _defendant into complying with the ord~r. 

(b) In order to protect tha rights of third parties Lord 

Donaldson as did Nicolas Browne-Wilkinson V C in th~ Babanaft 

case [1909j 1 All E.R. 433 expressed the view that this 

difficulty could be solved by Lhe addition of a proviso Lo 

the injunction. Tae following is the proviso suggested by 

Lord Donaldson. He introduced it thus: 

"What should be done? l should prefer 
a provi~o on the following lines: 

'PROVIDED THAT, in so far as this 
order purports to have any extra­
territorial effect, no person 
shall be effected thereby or con­
cerned with the terms thereof 
until it shall be declared 
enforceable or be enforced by a 
foreign court and then it shall 
only affect them co the ?xtant of 
such declaration or cnf crcement 
UNLESS they are (a) a person to 
whom this order is addresse:d or an 
off ici:~r of or an agent appointed 
by a power of attorney of such a 
person or (b) persons who are 
subject to the jurisdiction of 
this court and ( i) have be :~n gi vcn 
written notjce of this ordar at 
their residence or place of business 
within the jurisdiction, and (ii) 
arc able to prevent acts o omissions 
outside the jurisdiction of this 
courL which assist in the breach of 
th~ terms of this orde1. 11 

How then do the. above principles apply to the circunu:;tances 

of this case? 

In support of the ox part<: summons for the Mareva injunction 

the plaintiff relied upon the affidavit of Mr. Ewart Scottv the 

Acting Managing Director of the plaintiff Bank. The affidavic 

states that the plaintif £ offers to thQ public internationally 

honoured credit cards unde= licanc~ for Visa International 

and Mastnr Card International and that the defendant was employed 

to the plaintiff Bank up until 1st ocr.obcr, 1993 as G£ncral 
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Manager with responsibility for technology and operations and 

in particular for the processing of Credit card Transactions 

involving credlt cards issued on the auLhority of Visa and 

Master Cards International. The affidavi~, after declaring 

tha~ the plaintiff Bank, conducted a thorough internal investi-

gation, sets out certain acts of the defendan~, which rPsulted 

in his dismissal and in th~ plaintiff filing a writ of sununons 

in which s~veral claims are made against him. 

For conveni~nce, i ~ would be appropriate to s~t out 

hereunder the indorsement of the writ of summons: 

"The Plaintiff's claim is against the 
Defendant for: 

1. Damages for breach of contract 
of employment. 

2. Further and/or in the alternative, 
damages for conspiracy. 

3. Further and/or in the alternative, 
damagf!s for d~cc:i t. 

4. Further and/or in the cil~ernativc, 
damages for negligenc~. 

s. Costs. 

6. Inter~st. 

7. An injunction to Les~rain the 
Defendant from disposi.ng of and/ 
or dealing with his ass~ts where­
soever situated in so far as the 
same do not exceed the sum of 
US $400p000.0U until judgment. 

Mr. Scott detailed th~ allegations against the defendant 

in paragraph 6 of his affidavit which reads~ 

"6. More specifically, the Defendant 
be.tween April and August 1993: 

(a) Estdblished credit card 
relationships with certain 
telernark~tcrs in th~ United 
Stat~s and Antiguar without 
the authority or knowl~dge 
of tho Bank, without carrying 
out the appropxiate credit 
check$ and procedures and in 
contravention of the conditions 
of the Visa International 
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"License, which prohibits licensee 
Banks from entering into credit 
card r~lationships with Merchants 
carrying on business outside th~ 
licens2c Bank's region; 

(b) Delayed complying with 
instructions from Visa International 
and Master Card International for 
dealing with such relationships, 

( c) Delay•:~d corcununication to 
executive management of c.b2 
Plaintiff Bank of probloms which 
arose pertaining ~o th~ said 
operations ; 

(d) Circumvented exccutivo manage­
mcnt' s instructions Lo terminate 
such arrang .~ments by ass1st.in9 in 
chc setting up of a fictitious 
off icc in Kingston for one of the 
saic: Tel~markcters; 

(c) Authorised payments to Lhc said 
Tcl2markot~rs totalliag ov0r 
US $400,0UO.OU which authorisation 
was clther fraudul~nt er grossly 
negligent; 

(f) Improperly caus~d or allowed a 
portion of th·a rcservf's neld by th~ 
Plaintiff Bank to moct potential 
liability arising from disputed 
charg~s to be paid out of the Bank.w 

In paragraphs B and 9, the state of the defendar.t's accounts hold 

in th~ plaintiff Bank is disclosodu and as it may be necessary to 

refer specifically -to the all(;!gations therein,, the paragraphs are · 

set out herQundor: 

n8. The Defendant is the holder of 
two account.s (numberc·d 40000071.9 
and 100001160) at the branch of 
the Plaintiff Bank in Miami, 
Florida, in the U.S.A. Between 
April and August of ~his yGar, 
various sums were dopositcd into 
those accounts, ~otalling 
US$412,137.UO. The DPfendant 
over the same period withdr~w 
from those ~ccounts US $356,478.00 
some by cheque and some by wirP 
transfer Lo Hong Kong, among other 
places. There is now a ba.lancc of 
US $84,535.6~ in tha said accoun~s. 
In addi~ion, he has two Certificate 
of Deposit Accounts containing 
US $4,761.01 and US$5,229.8tl, 
rGspectively. 
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"9. The Defendant also holds ~hra£ 
accounts at the Plaintiff 1 s King 
Stre~t Branch, which a3 at today's 
dat~, have balances of US$5,136.80, 
J$411~608.0U and J$60,937.00 
respectively. 

Th~reareth~reafte~ allegations of the defendant's unsuccessful 

attempts to transfer or withdraw funds r1~ld in tho accounts bul 

at times prior to his notification of the (ex parte) Marcva 

injunction against him. Then Mr. Scott swears that as far as 

he is aware tho dcf ~naant does not hav~ suf f ici~nt assets in 

this jurjsdiction to cover the claim in th~ action ana that the 

only liquid assets of the def enaant against which any judgment 

could be executed are th~ funds held in the plaintiff Bank'.· s 

Miami branch, and declares in paragraph 14 that he and the plaintiff 

ari.: of the bulief that the defendant is likely to remove or 

otherwise deal with thoso ass<3ts in such a manner as to frustrate 

any judgment which may be awarded against him, unless r8strained 

by the Court. 

On the other hand, in support of his summons to discharge 

th~~ jurisdiction, the d0fendant fil~:d an affidavit. which was 

described by Theobalds J in his reasons for judgment at the inter 

partes hearing, as "a.pathetic attempt to provide reasons why the 

e injunction should not have been granted in the firs-c. plac~." 

Such a duscription, though giving the impr~ssion that th0 l~arned 

trial judge was incorrectly placing a burdon of proof on the 

dflfendant, is in my viow understandabL:. in the circumstances whore 

the affidavit consists of a m~r8 g0.n0ral denial of the allagations 

of misconduct including what may well amount to fraudulent conduct 

on his (the d~fendant's) part. 

The l>;)arned judge, however, in spite of his comments in 

rEspect of the quality of the dofcndant 1 s affidavit, n~verth0less 

went on to examine the content of tho plaintiff's affidavit in 

order to determine whether on that evidence the injunction should 

be discharged. He said~ 
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"On the other hand, the plaintiff 
having f ilGd the Writ of Sununons 
herein has not followed it up with 
a Statement of claim. · . T~e. p-:1.ainfiff 
has put forward, in my vi::w, 
evidence based on inform?tion and 
belief without stating the sourc~s 
of his knowledg€·, information anct 
belief. If those paragraphs are deleted 
th~re is nothing on tho face of the 
Affidavit which I could consid8r as 
a proper basis on which th~ l'-1e:u.·Hva. 
Injunction was granted in tho first 
plac~. There is a ducy on the 
Plaintiff to hav~ put machinery in 
place to avoid this ~nd if that had 
b2en done this would noc have happoncd. 
The Plaintiff's Affidavit b~drs out 
Lhat there was no justification or 
further justification for tha Marcva 
Injunction to continue. Ti10 
Plaintiff can sock his remBdic,·s 
without the lnjunction continuing 
any further. 11 

With these words, the learned judge gr~nt2d tho application to 

dischargo tho injunction. 

At the hearing of the appeal we were informed that the 

paragrapns to which the learned judge r~fsrred, in coming to 

his conclusion wore paragraphs B - 14 of Mr. Scott's ~ffidavil, 

because i r.. follow1-:?d upon submissions m.~dc by ·Ln~ respondt.mt 

before Theobalds J. The basis of this submission was section 

408 of the Civil Procedur~ Cod:: which s"tatcs as follows: 

valid? 

"408. Affidavits shall be confined 
to such facts as the witness is 
abl~ of his own knowledge to prove, 
~xcept that on int~rlocutory pro­
ceedings or with lcav~ under 
section 272A or eection 3&7 of this 
Law, an affidavit may contnin 
statements of information and 
boliE:f, with the sources and grounds 
thorcof. 11 

Is tha contention Lhat thE affidavit breached this section, 

Paragraphs 8 and 9 speak. to facts which in my opinion, 

would be to the knowledge of the deponec, his being in the capacity 

of the Acting Managing Director of thu plaintiff Bank. Paragraphs 

10 and 11 speak to the source.,· and grounds of the 

information and for convenionce are set out hereunder: 
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"Paragraph 10: 

I have be9n informed by th~ Gen~ral 
Manager of the Plaintiff Bank 1 s 
Miami Branch, William Hinds, an<l do 
verily bclievE:: that on th~ 4th 
October, 1993, the Def~ndant 
instructed the Branch to transf ~r 
some of thi;! funds currently 
standing to his cr~dit in the said 
accounts to another Bank, and that 
on the 5th October, 1993 th~ 
Dcf~ndant attempted to withdraw 
som~ of the funds from these accounts. 

Parag_raph .Lt 
I am advised by Mr. Loren Edwards, 
the Manager of J.C.B.'s King Street 
branch, ane v~rily believe that ?-t 
approximately 11:00 R.m. this 
morning, the Defendant called him 
and indicated that h~ wisi·1cd to 
inunediat~ly close all his accounts, 
both at that branch and at the 
Miami branch." 

Paragraphs 12 and 13, in my view speak merely to thG 

limitation of Scott's knowladge as to the r~spond~nt 1 s possession 

of other assc~s other than those set out in paragraphs 8 and 9. 

Then paragraph 14 of thP affidavit speaks to the beliaf of Scott 

and the plaintiff; , based on the allegations mad~ in. thn fore­

going paragr~phs, that th9 respond~nt was likely to remove or 

otherwise deal with the ass8ts "in such a manner as to frustrate 

any judgment which may be awarded against him, unl~ss r~straincd 

e by the Court. II 

' In my view, none of th~s~ paragraphs arc in broach of the 

civil Procedurs Code, and could have boen considered in 

det~rmining wheth€r the Marcva injunction should be discharged. 

In any event, much of the contents compl~ined of wcr€ admitted 

in the respondent's affidavit e.g. in relation to paragraphs 8 and9 

wham '.the respond~ntthough not admitting the sum all'?.ged to be held 

in the various accounts, did however admit to having the accounts 

alleged (sec paragraph 10 of his affidavit). 
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In pe.ra.gr2lph 11, th1:.~ respo11d0nt. st.ates what a.mount.s to 

an a6mi:;s.ion of th£> col'!t ..- nt.s of p.-\r ,;o. graphs lU ~nd 11 of Mr. bcott's 

affidavit. Ha said: 

" • • • Th~t my actions rcf s£r~a ~o in 
paragr~phs 10 and 11 of Mr. Scot~'s 
Af fiaavit wer~ ~dkFn as a direct 
r•'sult of my loss of co:if idencc in 
th~ Jam~ica CJ~iz0ns Bank ~nd in 
!Jccordanc".: with my desire 'to 
imm·~. di~tcly U!rminQ.r. c· my Customer 
Rolationship with ~h~ B<lnK# having 
b:.:cn t.ermini:i t<>d ~3 an Employ·::<:: of 
th~ s~id rnsti~ution. 
That. my rGcora of employment up t .o 
th~ t~mc of th3 purport~d dismissal 
will show that. I h?.VC ~lwc..ys 
conauc~ Go mys~lf in r 0sp0ct of my 
oblig~ tion& in a rospon~iblc mann?r, 
and I have absolutely no intqntion 
of acting othc.•rwis;.; , or of :ittempi:.ing 
to ::v-1.d(.? or frustr'3.t c a ny judgm~nt 
or da cision lawfully obtain~d ag~inst 
mP. 11 

Th~ foregoing asscssmont of th~ cff 16?vits acmonstrates 

~hat the l?arnsd Judg~ wRs in ~rror, whan h~ f e lt that h 2 was 

unabl0 to r ~ ly on c 0 rtain of the p~rngraphs in Mr. Sco~t 1 s 

affidetvit, und in my viHW dio not tha.:.· :-.;l for .~ sx•-•rcist"' his dis-

cr£tion on tho basis of all th£ cvidnnca bcfor~ him. 

Consequently~ this Court is 0nti~l8d co look aL ~11 th0 

evidcnc0 and thcreaf tor dccorminc wl~thEr thr order granting 

th<:. i:ljunctj.on wP-s correct. in all tho circumstr.'\DCG.'S. 

On the avictoacc, as a whole, can th~ rc be d conclusion 

that ~h~r~ was a gcod hrgu~bl~ cas~? Th~ plaintiff alleges 

thi\t th.:2 ro:~spcndent. whil.:· an .:.::mployc(' of its Bank, conaucted 

hims€lf in circumstanc<•s which amounr. .:-·d t.o oitncr a frauaulc nt 

or n~gligent tr<'ntmcnt of its fu:ids,r~sulting in loss of an amount 

of ':1.bout US $400, uuu. In my vi0w the cont.;-:nt of the r <:: spondene's 

affid::\vit. and in particular his general denial in the face of an 

allegation of fraud made against him does not .displace the inferences 

arising in the evidence of the appellant, wh~ch clearly disclose~ ~ 

good arguable cas~. 
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In relation to whe~her thcr ~ was A risk that th0 respondcnc 

may r")move the funds or otherwise d'~al with t·hem in a mr.i.nn;;!r such 

as may frustrate any judgmf·-nt rccovHr0d, I would co:r.clud{~ that his=: 

obvious knowledge of international fin~nc~, viz undisputed practice 

in int•Jrnation;;l financial dealings, and his own admission that 

he;; is desirous of removing the funds {though giving <'ln explana-

tion for sam'3) amounts to suffici:;nt cvid~ncc upon which it cnn be 

concluded th~t there would be such a risk. 

As to whathcr th~ order c~n extend to for0ign assets, in 

keeping with the d~cision in Derby & Co Ltd v. Weldon (No.2) ~supra) 

I would so conclua~. The ord~r, i.~s it r~f~rs t .o 11 ass~ts wheresoever 

situat~" and given th~ all9gations of funds in thP ~iami branch 

of the Appellant~s BAnk, in my view corrcc~ly includes these 

assi.::ts. 

In add.ition, th0 proviso, in my view is suffici-:mt t.o 

protect third p~rty rights, and is in kc~ping with the suggested 

wording in Derby & Co Ltd v. Weldon (No. 2) (supra). It states: 

"PROVIDED THAT: 

This Ord~r is d6clar~d ~o be of no ef f oct 
against g and is not intended to bi.nd any 
Third Party outside of the . jurisdiction 
of this Court, dir~ctly af f cctect by th~ 
terms of this Order, unless and until 
this Ordor shall b~ d0clar0d enforceable 
or racogniznd or i~ cnforccrl by any 
Court of the jurisdic~ion in which th~ 
D~f0ndant's assets arc situated and in 
par~icular, the Courts of chc SLate of 
Florida in th:;; Uni trn1 StntE:s of AnK:ric<1. 11 

For thos~ roasons I would allow th(; ~PP"~i\l, set aside the 

orci€r of Theobalds J and rester~ ~he Mar~va injunction on tn~ 

terms and conditions granted by Reid J. Tho r~spondentg should 

pay the costs both her•..: and below. 
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DOWNER J_Jl 

Dalton Yap, the respondent was formc~rly employed to 

the appellant., Jamaica Citizens B:mk Limited - 'l'hc Bank - in 

a high managerial position. The Bank nas stab3d that he was 

specifically responsible for the technological and opcra~iondl 

aspects of the H~stor Card lnterna·tiona.l and Inte:cnv.tional 

Visa Credit Card operations of the Bank, ~na as such: was in 

a posit.ion t.o estaolish improper credit card rolat.ionship 

worldwide with Telemarka"tor& to th'~ pr<:juciice of The Bank as 

regdrds i~s principals, ns dlleged. The other allegation 

was that; as a manager 6 he conspired with others to set up a 

fictitious office to defraud ~he Bank of its iun~s. These 

allegations also suggest that there may have beun a 

"fraudulent brea.ch of fiduciary duty." Sec Reading v Attorney 

General (1949} 2 K B 232 at 236 and Ll95lj A C !>02. 

Th~ affidavit evidence disclos0s thot he operat~d a 

number of accounts at an ag~ncy of The Bonk in ~iami Florida, 

which is outside th~ jurisdiction of this courti but not 

~eyond its reach. Additionally he op~rated some five accounts 

ht th£ headquarters of The Bank 1n Kingston. These are choses 

in action and tracing is a remedy at_conunon:law, if it.is 

proved that the proceeds of his illicit transactions were 

deposited in those accounts. Sec Bank Belge v. Hambrouck 

LL9~lj 1 K B 321. 

The BanK. dismi.ssed Yap summarily on 1st October 199Ji 

for fraud and misconduct and a crucial sentcnc~ in the letter 

of dismissal reads "Until the Bank has satisfied itself that 

no loss has been suf f c£ed any sum which may be due to you will 

be withheld." 0n 8~h October 1 The Bank instituted proceedings 

with promptitude aga~nst Yap ~nd in the endorsement on the 

writv The Bank sued for damages for breach of · 

contract of employment and in the alternative damages for 

conspiracyu dc:ceit~ and negligence. Also endorsed on the writ 



.. .. 
' 

7 

-3b-

is the claim for a Mdreva injunc~ion. I~ reads: 

"7. An injunction to r~strain the 
DefGndant f rorn disposing of and/or 
dealing with his assets whereso­
ever situate in so far as th~ 
sam-a do not exceed th1:! sum of 
US$40U f 000. 00 unt:.il judgment. ii 

Whether l:.his endorsement was pruaent or necessary is dabatabla. 

It adds nothing to the ex pctrte applic~tion for tha injunction 

and if it had been served before the yrant of tho Marcva 

injunction was m;i.de v -c_he funds it protoct.ed could have been 

spirited away. 

An appearance wc:..s en c.erecl ny Yc:.p on 14th octobt. ?r i993 o 

On the same day the writ was filed, Ths Bunk applied ex parte 

for the ooareva injunction. in cvalua~ing The Bank 1 s ~ctionv 

it must be emphasiz~d that becaus·~ of the rapidity of olcctronic 

transfer of funds coupled with the absence of exchang~ controlv 

it is permissible in cases of urgency to apply for, and secur~ 

injunctive relief on ~he basls of a draft aff idavi~ if there 

is an undertaking to file it afterwards. Bee The Niedersachscn 

(i9S4j 1 All E R 398 at 400 and Z Ltd v A-Z and AA-LL [1982] 

1 Q B 55~ at 56~ per Kerr L J. Sine·~ the summons applying 

for the Mareva injunctionv and the order made on it arc at the 

heart of this dispute, it is pertinent to set out their 

relevant parts o So f a.r as the c:x pii.rte sununons is concr.;rned v 

it reads~ 

" ••• an application on b~halt of the 
Plaintlf f for an injunction restrain­
ing the Defendant v whcth01. by himself v 

his servants or hgen~s, or nowsoevcr 
o~hcrwisc from disposing of and/or 
de?ling wi~h his ass~~s whcrcsonvcr 
situate in so far as th...:: samr; do 
not exceed the sura of U~$40U, OuO. 00 
and in particular from withdrawing 
or transferring the funds in his 
accoun~s at Jamaica Citizens Bankv 
r•n.ami v until judgm~nt or furt..her 
order here in." 

As for the ex parte injunction 1 ~b0 coercive section orderca 

that: 
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"(a) The D~fendan~ bo rcs~rained 8 
whether by himself, his 
servan~s or ~gcn~s 8 or howso­
ever othei:wis <~ from disposing 
of and/or 6€~ling wi~h his 
ass0ts wherE:;soC:!V·•r sitw~te in 
so for as the sari11:·, do not 
exceed the sum of US$400gU00.UO 
and in particulRr tram with­
drawing or transferring the 
funas in his accounts at 
Jamaica Citizens Bank, until 
Judgment or f urthcr. or:dE::r 
horcin. 11 

Then bcc,3.usa the procf3dures of the coUl:: t always provide 

that the dcfend<i.nt b~ notifiea <:.:: the ce.rli~st tim-;.: of Lh~: 

prejudice to himi from an order maac wiLhout his knowl~dge, 

paragraph 1 of the Marevu injunction reads: 

"l. Fori:hwith to servE:' a copy of 
this Ordf.!l: upon Lh8 Dofcndan..:.. 11 

Additionally, there is the provision which gives the defendant 

and any third party affectear li0erty to apply. ~hat sub-

paragraph stipulates ~hat~ 

11 
( b) Liberty to the Defend.mt 

and any Third Party af fectad 
by the Order to apply on 
notice to th3 Plaintiff's 
At::orncys-at-law t:o set 
~side or vary this order. " 

This right is enshrined in section 4Ub of the Civil Procedure 

Code. 

What provisions governed the 
award of this ex parte Mareva 
Injunction? 

The st..,.tutory foundation for t.h<.: Supr~mc Court to 

award injunctions is to be found in scct.ioil 'i9 (h) the ·Judicature 

Supreme Court Act which is modelled on aoction 25(~) of the 

Supreme Court of Judicature Act [lti73j (U.K.) now 37(1) of the 

Supreme Court Act. of 1981 as well ?.is section 606 of the Civil 

Piocedure Codn. Insofar as material sec~ion 49(h) reads: 

~49(h) WiLh respect to tha law to 
b0 administered by ~he 0up£Qme Courtu 
th~; following provisions sha~l apply 
that is LO say~ 

••• an injunction may Le 
gr~nt0tl ••• by Qll interlocu­
tory orcier ny tlw Court u in 
all cases in which i~ appears 
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to tho Cour~ to be just or 
convenient that such order 
shoula be made; and any such 
order may be m~de Githcr 
unconditionally or upon 
such terms and conditions as 
the Court thinks just.n ••• 

Th~n in recognition that exceptional circumstances may warrant 

an ex parte application, section 4ij6 of the civil Procedure 

Code reads in part: 

"486 ••• 

'Ex parte' applications in special cases 

But the Court or a Judge, if 
satisfied that the delay caused by 
proceeding in tne ordinary way would 
or might cn~nil irraparablo or 
serious mlschiof, may mdkc any order 
'ex parte' upon such terms as to costs 
or otherwise, and subject to such 
undertaking (if any), ab the Court or 
Judg~ may think just: and any party 
affect0d by such order may move to 
sot it asidc. 11 

In the interests of justice~ ~s indic~ted, tha 

nvmdatory ord~r of the court also providr:!s that Th~ Bank 

serve the injunctive order on Yap. 'l'hore can be no sor ious 

coF..plaint in this n~g~.rd as we wE.rl.Z) tol<l th.;:;t the Mareva 

injunction was served on the af~ernoon of Monday 11th Octcbcr, 

while the injunction was awarded on the afternoon of Friday the 

8th. Ye-i.., thcro was som~ prejudice to Yap as paragraph 8 

of his affidavit states: 

"8. That on Monday, Octobt:·r 11 t.h, I 
dttemptcd to withdraw funds from my 
personal account at the J;lmaica 
Citizens Bailkp King Street, but WciS 

advised that the account was f ~ozen 
and that r must direct any queries 
t-o the Law firm of Myers, Fletcher & 
Gordon. Inquiries by my Attorneys-·at­
Law conf irmcd that a Marev~ :injunction 
had been applied for and obtained 
in this Honourable Court, by the 
Plaintiff Bank, on October tl, 1993.~ 

Of a more serious naturP. was the effect of the Marova 

injunction on Yap' s account in Miami. The correspondence 

speaks for itself. Yap wrote as follows: 

l 

\ 
\ 
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"Occooer 22, 19~3 

lwir Pet~r l-'1cWilliam 
Vice President, Adminis~ca~ion 
Jam.:ti.ca Ci ti.zcns Bank Iviiami Agency 
2uu s. Bisc~yne Blvd, suite 3~~u 
Miarn1, Floridd, 33131-2332 

Re: MAREVA INJUNCTION 

Dear Peter, 

l acknowl~dge with ~hanKs your 
facsimile this morning wiLh the 
rnarc,;va inJunction. 

Kindly confirm in writing th<.it my 
accounts ar~ frozen pursuant to ~he 
authority of the mctrcv~ injunction 
obtain~a in Jamaica. 

Yours truly, 

sgd/ Dalton Yap 

c: Willir.un Hinds, SVP, lVliami l\gcncy BanK." 

The ~uami agency of The Bank respond<::d d.s follows~ 

'
1l'1r. D;.il ton Yc:ip, 
Lot # b 
Off Charl~on Avenu~ 
Mandeville, 
JAi.W..:tCA 

D~~ar Sir, 

~2nd October 1993 

Your telefacsimile of ~oday's date 
rofers. 

Please note that your accounts have 
been frozen based upon our lawyers' 
opinion thac we are perrn1ttod to do so 
under Lhe 1 Mareva 1 injunction, a 
copy of which you !rnvc in your 
possess.ion. 

Yours f~ithfully, 

sgd/ Peter Mcwilliam 
Vic\? PrcsiaC'.!nt Administration. 11 

Since an e~ par~c order is by its nature provision~lv 

the ordinary ex part~ injunction i~ usually gran~cd for a 

short period of five aays: see Order ~9/1/lu [19o9j Wh~te Book. 

in z Ltd v A-Z & AA-LL tl982j 1 Q B ~Su o~ ~d7 - Sb8, Kerr L.J. 

gives excellen~ r~asons wny a fixed return aa~e is undesirdble 

for Mareva injunctions. He says: 
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" ••• While subsequent hea~ings inter 
p'irtes may be unavoida.ble in ma11y 
cases, thesz involve additional ~imc 
for the court and cosLs for th~ 
parties, and dlso for any possible 
intcrv~n~rs, such as banks. 1''or t.t)is 
reason I feel cioubr.ful whether it 
should become tha practice in every 
case co fix a return aate at once . 
It seei~s to me that such a practic~ 
would have two undesirable conse­
quences. Firs~, it would tPnd to 
lessGn the degr~e of ~hought which 
should be given to ensuring, so far 
as is then fores~eably possible, 
that the appropriate order is made 
on t.he ex part:e applica"Lion. 
Secondly, return dates givnn as a 
matter of routin~ will clulter up 
the courts, and in particular the 
Commercial Court, with hearings on 
Mart;:va injunctions to an ev.::m 
greater extent than is alre~dy 
happening. Moreover, in most cases 
when return dates are given on the 
original application I think .tijat ·it 
will be found that this wi~l usuAlly 
be followed by an applica~ion for an 
application for an adjournrn~nt, oftGn 
by the const=>nt of both partics,·dnd 
it then takes further timo on the 
part of the listing officer, ~nd often 
of the court itself, Lo deal with 
such applic~tions. In this connection 
it should also be borne in r111.nd · that 
in many C"3.se>s of Marevc. injunctions 
i:.he defendant may be outsidt.:: t.:he 
jurisdiction or otherwise difficult 
to serve expeditiously and that 
thereafter furth·~r time will usually 
b0 nce~ed by both parties to consider 
whether, and if so to what cxtG:nt, 
the original order requires 
adjustment. and whether o:r: not any 
contested hearing inter parles is 
necessary for thi8 purpose.~ 

It must be recognized thLlt the Narcva jurisdiction however, 

is exceptional. As the circumstances are usually urgent., the 

initial application is invariable ex parte. Mustill J, as he 

then was, sets out its unique featur9s in Niedersachsen (supra). 

At p. 403 the learnzd judge said: 

"··· In the ordinary way, a 
plaintiff seeks ~n interlocutory 
injunction for the purpose of holding 
until trial the substantive relief 
which he hopes to obLain on final 
judgment.. 'I'he interlocutory injunc­
tion is a direct reflection of his 
caus~ of action. Th~ relief granted 
o~ a Mareva ~pplicntion is of a qui~e 
aiffcrent character. It bc~rs no 
relation to the relief granted .at 
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tho ~rial. The plaintiff, however 
successful a~ th~ trial, will not 
obtain a perpetual injunction in 
terms of Lhc interlocuto~y Mareva 
injunction. ThG latter oec~ rs on 
asss1:.s which J.n the great ma Jori ty 
of cases have no connection a~ all 
wicn the cause of ac~ion on which 
tha injunction is foundea." 

It is alsc useful ~o ada tha t in Z Ltd v A-Z & AA-LL (suprct) 

at 4&8, Kerr L.Jo mad~ the following observation: 

~ •. The primary consiaarct~ion shoula 
be a~ th0 stage of the dX phrLE 
applic.:~tion, anci wild.L t:hi.:m 13.ppears 
t.o be. the appropri..:ttu order. 11 

On Lnis basis, ~he crucial issue in this case was whother th~ 

order made by R~id J, was correct rtnd should nave been 

maintained as 'l'ha Bank contends or discharged as Theobalds J 

ordained. 

The.: respondent Yap mov€!d promptly on 15th October, 

to set aside ~he ex parte MdrGva injunction which ef fuc~ively 

froze his accounts with Tho Bank, Doth within and wi thout ~he 

jurisdiction. Dcspi tc the app~::ardnC(~ in ti1~ Agraea note of 

the judgment by Theobalds J, th.:.t the .:;.ssuc was decided at 

a day's hearing~ counsel on bo~h sidus told this Court th~~ 

the h£arings last•2d several days over a period of six weeks. 

The judge's order in part, r~ads: 

H ••• IT IS HEREBY ORDERED AND 
ADJUDGED THAT:-

l. Application granted for Dis­
charge of Mar0v~ injunction 
grnnted on th~ 8th Octob~r 
1993: 

2. Leave to Appeal grant~<lr 

3. Application for S~2y of 
Execution refus8dJd 

With r~specL to the refusal to stay execution, ~he Hank had 

the foresight to secure a stay successfully from Wright J A and 

Wolfe J A in this Court pending the outcome of the appeal. 

It J..s now appropriate to examine th~ meri\.s of ·l,.h€; 

orcier appealc~d. 
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Did the circumstances in The Bank's 
affidavit justify Reid's J award of 
a Marcva injunction? 

The ~ff idavit before Reid J was cruci~l to determine 

if the learned judge was justif i~d in granting tha Marcva 

injunction. 'l'he deponent Ewart Scott \':as tho acting mElna.ging 

director of The Bank. As such he had ~cccss to its records. 

In dc~ailing the misconduct of Yap, he spocif icd the rGasons 

for suspecting Yap of impropriety. Hei:c is how h·~ outlined it: 

"5. As a resul~ of queries rdiscd 
by Visa International and Mastc~ Card 
ln~crnational, the aank conduc~ea ~ 
~horough int~rnal investig~tion ~nd 
this investiga~ion has so far revealed, 
~.mong ether things, that:-

( ."\) 'l1ha Defendant compl•)tcly 
disregarded scv0ral bank 
guidclin~s in setting up 
ana managing tho credit 
card op•...:r?4tions 1 

(b} The Defcnd~nt circurnvGnted 
instructions from tnc Bank 
to terminate tho processing 
of such transnctions1 

(c) The Defendant withheld 
inf ormntion pertaining to 
the op~ration of this 
service from the: Executive 
management personnc!l of 
the Bank." 

'l'hen ln further particularising thG misconduct of Y-:ip, the 

deponen~ stated: 

"Moxc specitically, the Defendant 
betwccr. ripril and August 1993;-

(a) Estanlishcd credit cdrd 
relation~hips with certain 
Telemarketers in th~ United 
Stat~s and Antigua, without 
the authority or knowledge 
of the Bank, without carrying 
out the appropriate credit 
checks and procedures and in 
contravE)ntion of tho conditions 
of the Visa International 
license, which prohibi~s 
licensee Banks. from entering 
into credit card relationships 
with Merchants carrying on 
business outside the licensee 
Bank's region~ 
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{b) Deldyed complying witn 
ins~ructions from Visa 
International and Master Card 
International for dP.aling 
with such relationships; 

(c) Delayed communicatj_on to 
dxecutivc management of the 
Plaintiif Bank of problems 
which arose pertaining to the 
saia operdc.ions; 

(c.1.} Ci.Lcumv~nted execu;:.1vo ma.nagc­
mant' 5 instructions to 
tGrminaL~ such arxangements,by 
assisting in the setting up 
of a fic~itious off ice in 
KingsLon for one of the said 
Telemar:k':!ters. 1

' 

Further the deponent s~~ced that Yap~ 

;1 (c) Authorised pnyments to the 
said Telcmarknters totalling 
over US$4UO,OOO.OU which 
authorisntion was either 
fraudulont or grossly neglig~n~." 

'!·hen in conclusion the d<?poncnt adde·d that Yc:i.p: 

ii (f) Improperly c~useu or 
allowed h portion of the 
reserves held by the 
Plaintiff bank to meet poten­
tial liability ~rising from 
disputed charges to be paia 
out of the Bank. 11 

As for the details of the Yap 1 s Miami bank accounts, the 

deponent stat.edg 

"~. Tho Defonaant is the holdc~ of 
t.wo accounts (numbPred 40vlJ00719 and 
1001.JOllbO) at th;. • L.Jranch of th€ 
Plaintiff Bank in M~ami, Flori~a, in 
the U.S.A. Between April and August 
of this year 1 various sums were 
deposited into those accoun~s, 
totalling U~:;i412,137.00. The Defen­
dant over th::i. sci.Ille. period withdrew 
from thos~ accounts U8$3S~,478.0U 
som~ by ch8que and some by wire 
transfer to Hong Kong, among oth~r 
places. There is now a balance of 
US$U4,~36.63 in ~he said accounts. 
In addition, he has ~wo Certificates 
of Deposit Accounts containing 
US$4,7til.Ol and US$5,229.ti8, 
respectively." 

It shoulo be noted that deposi t.s were mad'-:! during the 

specific period when the acts of fraud and misconduct were 

alleged. FurLher, the swns fraudulently deposited, bear a 
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resemblance to those involved in deC'1ling with the T.:::lcmarkc.tcrs 

without the authority to do so. Turning to Yap 1 s accounts at 

The Bank in Jamaica, he stated that: 

"9. The ~efendant also holds three 
accounts at the Pluinciff 1s King 8treet 
Br~nch, which as at ~oday 1 s <l~tG, 
have balances of U~$5,136.80, 
J$411,b0b.Ou and J$60f937.00 
respcc~ively.H 

The authorities suggest that Ewart Scott 1 s affid·'=IVit ought 

to satisfy two tests at the ex pctrte stage. rt must be a 

good arguable casev in that The Bank ought to have good pros-

p~ct of succeeding a~ the trial. Secondly, there mus~ ba a 

risk that Yap would remove th€ funds fronl both the Kingston 

and Miami accounts so as to avoid payment. if judgment is 9iven 

against him. 

K•;;r r L J sums up the position thus in z Ltd v A-Z & 

AA-LL (supra) at p. 585: 

:i It follows that in my vie.w 1".taravi'l. 
injunctions should b~ grant<::d, but 
granted or:tly, when it appears to the 
court that thcro is a combination of 
two cixcumsta.nces. First.- when it 
appears like::ly that the plaintiff 
will recover judgmen-t against the 
defendant for a certain or approxi­
mate sum. Secondly, when there are 
also reasons to believe that the 
defendant has assets within the 
jurisdiction to meet the judgment, 
in whole or in part, but may well 
take steps designed to ensure 
that these arc no longer available 
or traceable when jl,ldgmcmt is 
given against him." 

If the defendant's assets aro abroad, ~hon consideration ought 

to be given for a worldwide Marevd injunction. This is 

precisaly the order that Rcid J made. 8ince his competencu 

to do this was challenged in a forceful submission by 

Mr. Wright for Yap, the validity cf that aspect of the order 

must now be examined. Equity acts in pcrsonc.m. Once the 

litigant was within th~ jurisdiction, even if the land was 

without, equity in its discretion, could provide a remedy. 
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Thus, in Penn v Lord Baltimore [175U) V·-::.s Sen 44 or 

27 E R 1132 - specific performance wr.ls granted nS regards 

land in th~ American colonies. Lord Ha1dw1ckc L c, in 

compelling the defendant, Lord Ba.ltimore: to fix t:hc boundari!:3S 

between Pennsylvania and Maryland ~s had been agreca, stated 

that: 

" •• -The conscience of the party was 
bound by this agreement1 and being 
within the jurisdiction of tho court, 
which acts in pcrsonam, the court may 
prop0rly decree it as an agreement, 
if a foundation for it." 

A similar ste.tement of principle was mu.da by r.ord ::i~: lbourne 

in Ewing v Orr Ewing (No.l) il893j 9 App. Cao. 34 0t 40. 

lnjunctive relief to restrain a dcfend~nt from 

proceeding in a foreign country, w~s given in Re North 

Carolina Estate Co. Ltd. [1889J 5 T L R 32ij. Hh~rc the cou.rts 

of equity led in providing a rcmGdy outsia~ th~ jurisdiction, 

the commercial court followed in CX'G~t.ing ,.md ~xpanding t.he 

jurisdict.ion 0f the Marova in Junction. 'l'he commercial court 

was also influenced by the "saisa conservatoire" of 

continental jurisprudencu~ seG' Z Ltd (supr:!) at p. 573. 

Mr. Hylton for Th~ ~anK h~lpfully referr~d the court to 

Derby & Co. Ltd. and others v Weldon and others (No. 2) [1989] 

1 All E R 1000. The following p~ssagc by Lord Donaldson M R 

at 1009 sets out the position with clarity: 

11 ln my judgment, the key 
rcqu.irement for any M.::a.rova injunc­
t:..011, whether or not it oxtends 
to foreign assets, is that it 
shall accord with the rational€ 
on which Mareva relief has been 
based in t.hc past. That rationale, 
legitimate purpose and funda­
mental principle r have already 
stated, namely that no court 
should permit a def~nddnt to 
take action designed to frustrate 
subsequent orders of the court. 
If for the achievement of this 
purpos~ it is necessary to make 
orders concerning foreign assets 
such ord~rs should be m~de 
subject, of course, to ordinary 
principles of international law. 
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wn~n Sir Nicolas Browne-Wilkinson V C 
s~id tha~ special circumstances had 
to be present to justify such an 
exceptional ordar, I do nol under­
stand him to have been s~ying more 
than that the court should not go 
further than n~cessity ~ictatcs tha~ 
in the first instance it should look 
to assets within Lhc jurisdiction 
and th~t in the majority of cases 
thcr~ will be no justific~~ion for 
looking to foreign assets.~ 

Further on ~he same page Lord Doneldson cites the modern 

cases wher0 worldwide order was grant~d. It runs t husg 

" The redlity is, :.L ti1ink, thdt i.t 
is only recently tn~t litigants hav0 
sought extra-terrltorial rcli~f and 
cha·i.. i_hc courts hav~ had to consider 
whcthor to gra.nt it and on what 
conditions. During the last year it 
has been grentea in the three c~sas 
to which Sir Nicola s Browne­
WilKinson V C refe rred, namely Lhe 
Babanaft caso [1989) 1 All ER 433, 
[19891 2 w ~f0R 232, Republic of 
Haiti v Oubalier [1989] 1 All E R 
45ri, [l9bt1~ 2 WLR 261 ~nd 
Derby & Co Ltd v Weldon (No. l) 
[l9a9J l 811 E R 469, [1989) 2 W L R 
27b. Counsel for CJ.~i seeks to 
distinguish the Babanaf t cdse on 
the grounds that th~ injunction was 
granted in aid of execution of nn 
existing judgment. This I acccp~ 
as a distinction in that the court 
will have less h~sitation in taking 
measures in support of a judgment 
creditor than it would in support 
of a potential judgment creditor. 
'l'h£ d~cision in Republic of Haiti 
v Duvali~r (supra) he seeks to 

distinguish on tho grounas thAt 
it wns u tracing cnse ana that 
th~ funas were under the control of 
an agent ~csidcnt within thu 
jurisdiction. This is c~rtainly 
~ distinction in f~ct, although I 
am not sure that i~ is one of 
p~inciple. ln Derby & Co Ltd v 
Weldon (No. 1) (supra) ho seeks 
to distinguish on the ground that 
the defendants nact assets within 
ths jurisdiction, but, for the 
reasons which I have already 
given, 1 do not .consider this to 
bo a distinction in principle." 

If the assets are within Lhe jurisdiction, then the Mareva 

injunction precludes Yap from dealing with it. The relevance 

of this in this case is thatr the order made by Reid J, 

includes Yap's accounts at the Kingston branch of The Bank. 

:·,., ' 
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As for the assets abroad, to my mind it is clear 

tha~ from the wording of the ord~r made by Reid J, . 

it precluded dealing with assets: 

"wheresoever situat& in so far as the 
same do not excoed the sum of 
US$4v0,000.00 and in particular from 
withdrawing or transferring the funds 
in his accounts at Jamaic~ Ci~izens 
Bank, until judgm~nt or further order 
herein. 11 

There is a proviso .to the injunction which is important. lt 

reads: 

"PROVIDED THAT: 

This Order is declared to be of 
no effect against, and is not 
intended to bind any Third Party 
outside of the jurisdiction of 
this Court, directly or indirectly 
affected by the terms of this 
OrU.~r, unless and until this 
Order shall be declared cnf orcc­
able or recognized or is enf orccd 
by any Court of ·chc jurisdiction · 
in which the Defendant's assets 
are situa~ed and in particular, 
the Courts of tho State of 
Florida in the United ~~ates of 
America." 

Lord Donaldson continues on page 1012 of Derby (supra), 

t.hus: 

" Th~ express reason for including 
such a prov.i,so was that Mareva 
injunctions ~ave ~n in L~m effect on 
third parties' and ~hat 'Mareva 
injunctions have d uirect ef f~ct on 
third parties who arc notified of 
them and hold assets comprised in 
the order' (per Kerr L J in the 
Babanaft case [19b9j 1 All ER 433 
at 438, [1989) 2 WLR 232 at 240). 
I know what wus meant, out I iiIIl 
not sure tha~ it is possible to 
have an 'in rem effcc~' on p~rsons 
whcth~r natural or juridica l 
and a Mareva injunctio» does not 
have any in rem effect on the assets 
themselves or the defendant's title 
to them. Nor does such an injunc­
tion have a direct ef£ect on third 
parties. The injunction (a) restrains 
these to whom it is directed from 
exercising what would otherwise be 
their rights and (b) indirectly 
affects the rights of some, but not 
all, third parties to give effect 
to instructions from those directly 
bound by the order to do or concur 
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iu the doing of acts which are 
prohibited by the order. Whether 
any particular thi.ra party is 
indirectly affected, depends on 
whether that person is subject to the 
jurisdiction of the English courts." 

At page 1013 His Lordship sets out a proviso which was no 

doubt, th~ model for the proviso in this in)unction. Perhaps 

one should add that the effective sanctions against a 

aefendant is imprisonment for contempt~ or sequestration of 

assets. In factr Lord Donaldson in Derby (supra} mcnt.ioned 

another effective sanction at p. 1010. Ho adapt~d the 

injunctive relief which restrained a litigan~ from pursuing 

his remedy in th€ conunon law courts. rn refashioning this 

relief, His Lordship said: 

11 
••• 1 think th~t a sufficiQnt sanc­

tion exis~s in the fac~ that~ in 
the event of disobedience, the court 
could bar the defendants' right to 
d~fend. This is not a consequence 
which they coula contemplate lighc.ly 
as th~y would become fugitives from 
a final j~dg~ent given against them 
without their explanations having 
been heard and which might well be 
enforced against them by other 
courts." 

Tho purpose of this reh~arsal was to expr~ss concurrence 

with Mr. Hyl~onvs submission that this injunction has a 

worldwide effect and it was valid exercise of the jurisdiction 

of the initial order cf the court b~low and ought to b~ 

restored. 

........ 

Was it correct for Theobalds J 
to set aside the Mareva injunction 
at the inter partes hearing? 

The Bank adduced no further affidavit evidence at 

this stage. Since they ware unaware of Yap's assets, ~part 

from his bank accounts, they could have served a notic~ of 

disclosure on him so as to make this known: see Z Ltd (supra} 

at p. 577 & Derby & Co Ltd {No 2) (supre.) at p .. 1021. But this 

ought not be fatal to The Bank's claim tnat the injunc~ion 

ought ~o be confirmed. What approach ought Theobalds J, LO 

hdve taken in seeking to vary or discharge tho injunction? 
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It must b~ that Yap ought to come witn clGan hanas. This was 

recognized in Avant Petroleum v Gatoil overseas Inc. [198bJ 

2 Lloyd's Rep. 236 at p. 242 wh~r~ Neil L J said: 

"(4) The Mdreva juris6iction is not 
to be used so as to prevent tha pay­
rn0n ~ of trade creditors in the 
ordinary course of business. (See, for 
oxarnpl~, The .Angel Bell [1980) 
1 Lloyd's Rep. 632; [1981) Q B 65 and 
pp. ti37 and 73.) But wher~ ~he party 
enjoined seeks the discharg~ or 
variation of a Mareva injunction to 
pay trade creditors or to discharge 
other obligations, he will have to 
satisfy th~ Court tha~ ~he order 
sought will not conflict with the 
policy underlying the Marcva 
injunction. In many, if no~ in most, 
cases the party enjoined will there­
fore have to show that hA has no 
other f rcG assots which can b~ used 
-co make the rclovant paym~nts. 
(see for example b. & B v C (No. 2:) 
[198lj 1 Lloyd's Rep. 559)." 

An instanc~ where an intervener succ~eded in having 

terms varied 0 was The Angel Bell [1980j 1 All ER 480. This 

was on the oasis of cogent affidavit evidence. Theobalds J 

ought to have examined ooth affidavits so as to determine 

whether The Bank had a good arguable case and whcth0r thcr~ 

Wds a risk that Yap would remove his assets from the court's 

jurisdiction before a judgment. ~t was also necessary to 

examine Yap's affiaavit to determine whether there were any 

grounds for varying or setting aside the injunction. 

In his reasons for judgment, Theobalds J makes no 

mention of the serious allegations of fraud made by The Bank 

and supported by aff idavi~ evidence. Tne learned judge 

founa that Tne Bank used its privileged position as Yap's 

banker, to secure information as regards Yap's account, but 

this was no more that it was entitled ~o do by common law. 

See Tournier v National Provincial & Union Bank of England Ltd 

[19231 All ER Rep. 550 at 554(H). As for statute - see 

section 45 and paragraph (d) of the Fourth Schedule of the 

1992 Banking Act. The appellant could also have obtained 

an order of disclosure, so as to be aware of all Yap's assets. 
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Further, Yap's probity is in issue and no proper regard seems 

to have been given to movements of funds by him from Miami to 

Hong Kong, nor was any explanacion to be found in his affidavit. 

Mr. Wright submitted there was no onus on Yap to prove 

anything. Yet if grave allegations are made, and there is 

merely a blanket denial, then it is open to the court t.o find 

that The Bank has a good arguable case to continue the 

injunction. In paragraph 11 of his affidavit, Yap states: 

11 11. That I am a Jamaican Citizen 
with suos~antial assets in Jamaica 
and have no intention of removing 
them from the jurisdiction except in 
the ordinary course of my business. 
That my actions referred to in 
paragraph lU and 11 of Hr. Scott's 
Affidavit were taken as a direct 
result of my loss of confidence in 
the Jamaica Citizens Bank and in 
accordance with my desire to 
inunediately terminate my Customer 
Relationship wich the Bank, having 
oeen terminated as an Employee of the 
said Institution." 

Yet he gives no indication of the extent of his assets. He 

could have been compelled to disclose: see T S B Private Bank 

International SA v Chabra [1992] 2 All ER 243. Had he 

disclosed, it might have been appropriate to set aside or 

vary .'the·.-' injunction. If Yap indeea has substantial assets, 

then paragraph 15 of his affidavit make~ strange reading. 

It reads: 

"15. That my personal and 
professional life has been severely 
disrupted as a result of the actions 
of the Plaintiff Bank, and since 
the imposition of this Mareva 
Injunc~ion, i have had to seek the 
assistance of relatives and friends 
to support myself and my family as 
I am unable to access any funds 
whatsoever from my accounts." 

If ha . is indeed asset rich, it is odd that the income from 

those assets are unable to keep him going. In any event, it 

was open to him to have applied for modest sums for living 

expenses which the court could grant so as not to make the 

order result in oppression. See T D K Tape Distribution O K 

Ltd v Videochoise Ltd [1985] 3 All E R 345. 
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An examination of the learned judge's reasons shows 

that he was unimpressed by Yap's affidavit. Here is how he 

puts it: 

" The Defendant's affidavit is a 
pathetic attempt to provide reasons 
why the Injunction should not have 
been gran~ed in the first place. 
There are certain aspects of the 
Plain~iff 's Affidavit not dealt with 
by the Defendant specifically, for 
example, the transfers to Hong Kong. 
The D~fendant dealt with paragraph 8 
of the Plaintiff's Affidavit but 
there is nothing concerning the 
transfer of fur1ds from Miami to 
Hong Kong. He described himself as 
a businessman but there is no 
indication of the type of business 
he operates. The Plaintiff has 
stated in paragraphs 8 and 9 the 
balances in the Defendant's account 
and these the Defendant has stated 
are wholly inaccurate but he has 
not said what are the correct 
balances." 

Why then did the learned judge discharge . the injunction. 

Here are his own words: 

" on the other hand, the Plain­
tiff having f ileu the Writ of 
Summons herein has not followed it 
up with a Statement of Claim. 
The Plaintiff has put forward, in 
my view, evidence based on informa­
tion and belief without stating 
the sources of his knowledge, 
information and belief. If those 
paragraphs are deleted, there is 
nothing on the fact of the 
Affidavit which r could consider 
as a proper basis on which the 
Mareva Injunction was granted in 
the first place." ••• 

But Ewart Scottv the deponent was th~ acting managing director 

of The Bank. Th~ Bank's records, both at home and abroad, 

in its Miami ngency were available to him. So the learned 

judge was in error on that ground. Theobalds J was plainly 

wrong in setting aside the Mareva injunction. The 

authorities mentioned on page 242 of Avant Petroleum (supra) 

Baemor Productions Ltd v Hamilton [i983]1A c 191 and 

Garden Cottage Foods Ltd v The Milk Marketing Board [1984] 

A C 130, recognized that it is appropriate for an appellate court 

.. 
. -
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to treat the matters as at large and cxcrcis·~ its own 

discretion when the court below exercised its discretion on 

wrong principles. See also Evans v Bartam [19371 A c 473. 

Conclusion 

I am indebted to the able submissions by counsel on 

bo~h sides. During the course of the submissions, I was 
I 

persuaded one way and then the ocher. But after a full 

examination of the cases, and reflection on the arguments, l 

am convinced that The Bank was correct. So the appeal is 

allowed and I would set aside the order of Theobalds J, and 

restore the order of Reid J. Costs are to the appellant 

both here and below, to be agreed or taxed. Since there are f 
,I 
I 

allegations of fraud against Yap, and his bank accounts are 

frozen, it would be in the interests of justice that there 

be an order fox a speedy trial. 

RATTRAY P 

Appeal.allowed. Order of Theobalds J . set aside. order 

of Reid J rest d ore • Costs to the appellant both here and in 

the court below t b . o e taxed if not agreed. Speedy trial 

I 
j to, 

~ ordered. , :· <~ ~. 
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