o

0y m_cuﬁ_g Lt Vﬁim{gﬁ Lt e Kot Wlig 4
; e » Al I 4 -‘ ¢ tef Las *n <t
(["g ) Y\J 2 “ ' ,L (:t.. /,4,( ‘fJ, - -
¢ E el
. ~ . - e 4 . "'r" ju d‘* e At ( \ '
: , JAMAICA “

IN THE COURT OF APPEAL

'
[ '
it R

dre
S fee
SUPREMF._COURT CIVIL APPEAL NO. 82/93 Ls Vo, ¢ =4

BEFORE: THE HON. MR. JUSTICE RATTRAY — PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE DOWNER, J.A.

BETWEEN JAMAICA CITIZENS BANK LIMITED PLAINTIFF/APPELLANT

LND DALTON YAP DEFENDANT/RESPONDENT

Michael Hylton and Patrick McDonald for Appellant

Norman Wright and Christopher Dunkley for Respondent
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On the 8th day of October 1593 the plaintiff/appellant

Jamaica Citaizens Bank Limited filed a writ of summons in the
Supreme Court against the defendant/respondent Dalton Yap. The

endorsement on the writ claimed against the defendant for:

La Damages for breach of contract
of employment,

2. Further and/or in the alternative,
damages for conspiracy.

3. Further and/or in the alternative,
damages for deceit.

4, Further and/or in the alternaiive,

5 ° COS ts L]

&
6. Interest. NOT TO BE TAKEN AWAY

T An Injunction to restrain the
defendant from disposing of and/or
dealing with his assets wheresoever
situate in so far as the same do
not exceed the sum of US$400,000.00

. until judgment.

'NORMAN MANLEY LAW SCHOOL LIBRARY
.. COUNCIL OF LEGAL EDUCATION
. MONA, KINGSTON, 7. JAMAICA
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On that same date on an application by the plaintiff/
appellant, Reid J. granted ex parte a Mareva Injunction against

the defendant/respondent in the following terms:

“IT IS HEREBY ORDERED THAT:

(a) The Defendant be restrained, whether
by himself, his servant or agents,
or howsoever otherwisc from dis-
posing of and/or dealing with his
assets wheresoever situate in
so far as the same do not exceed
the sum of US5$400,000.00 and in
particular frcom withdrawing or
transferring the funds in his
accounts at Jama &€& Citizens Bank,
until judgment cr further order

herein,
= (b) Liberty to the Defendant and any
(:) Third Party affected by the Order

to apply on notice to the
Plaintiff's Attorneys-~at-law to
sct aside or vary this Order.

(c) Costs Reserved.

PROVIDED THAT:

A}
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’ This Order is declared to be of no effect
against, and is not intended to bind any
Third Party outside of the jurisdiction
of this Court, directly or indirectly
affected by the terms of this Order, unlcss
and until this Crder shall be declared
enforceable or recognized or is enforced
by any Court of the jurisdiction in which
the Defendant's assets arc situated and
in particular, the Courts of the State
of Florida in the United States of
America.”

The application was supported by an affidavit sworn to
by one Ewart Scott, the Acting Managing Director of the plaintiff

Bank who deponed the following material facts:

(a) That the defendant a Jamaican resident
in Jamaica had been up to lst October,
1993 employcd to the plaintiff as
General Manager with cresponsibility
for Technology and Cperations, and
whose dutics involved the processing
of Credit Cards transactions involving
Credit Cards issued on the authority
of Visa International and Master Card
International.



(b)

That the Bank had put in place policy
cguidelines and security checks for
the processing of these transactions
which are required to be followed by
all Bank personnel;

and continued as follows:

5.

O

As a result of queries raised by Visa
Iinternational and Master Card International,
the Bank conducted a thorough internal
investigation and this ianvestigation has so
far revealed, among other things, that:

(a) The Defendant completely dis-
regarded several nank guide-
lines in ‘setting up and managing
the credit card operations;

{b) The Defendant circumvented in-
structions from the Bank to ter-
minate the processing of such
transactions;

(c) The Defendant withheld information
pertaining to the operation of this
service from the €xecutive management
personnel of the B~nk.

More specifically, the Defendant between
April and August 1993:

{a) Established credit card relationships
with certain Telemarketers. in 'the
United States and Antigqua, without
the authority or knowledge of the
Bank, without carrying out the asppro-
priate credit checks and proceduxes
and in contravention of the conditions
of the Visa International license,
which prohibits licensee Banks from
entering intc credit card relationsiiips
with Merchants carrying on business out-
side the licensee Bank's regicng

{b) Delayed complying with instructions from
Wisa iInternational and Master Card Inter-
national for dealing with’steh relationship;

(c) Delayed communication to executive manage-
ment of the Plaintiff Bank of prcblems
which arose pertaining to the said
operations;

(d) Circumvented executive management’s instruc-
tions to terminatc such arrangements by
assisting in the setting up of a ficitious
office in Kingston for one of the said
Telemarketers;
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(£)

Conseguent

Authorised payments to the

said Telemarketers totalling
over US$400,006.060 which
authorisation was either
fraudulent or grossly negligent:;

Improperly caused or allowed a
portion of the reserves held by
the Plaintiff bank to meet
potential liability arising from
disputed charges tc be paid out
of the Bank".

on these discoveries the defendant was dismissed

with immediate effect from his employment with the Bank by a letter

dated 1lst October 1993,

as follows:

"October 1,

exhibited with the affidavit which stated

1963

) Mr. Dalton Yap
General Manager
Technology/Operations
Jamaica Citizens Lank Ltd

4 King Street

Kingston

Dear Mr. Yap,

Recent investigations concluded by our Group
Audit Department on September 29, 1993 have
revealed that you have been involved in and
facilitated major breaches of the Bank's policy
and have exposed the Bank ito serious legal and

financial risks.

These Audit investigations have

identified and revealed:

o lﬂ

, Gross negligence in the establishment
) by you of Visa/Mastercard transaction

processing relationships without any
credit checks as wzll as at least
'wilful blindness' in respect of the
relationships;

2. Non-compliance with Visa International
and Mastercard By-laws for establishment
of Merchant relationships;

3. Non-compliance and/or delays in compliance
with instructions from Visa/Mastercard;

4. Circumvention of Executive Management's
«nstructions to terminate processing
arrangements by facilitating 'A Chost’
office in Kingston for Travel connection;

5. The withholding of information from
Executive Management;

6. Unauthorized release by you of agreed
reserves;
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" 7 Attendance by you at an Audio
Text convention on June 9 & 10
in California which cculd cause
Visa Irternational to sever its
relationship with the Bank;

B. Your involvement in transactions
which could give rise to grounds
for Visa international to terminate
our licensing arrangement.

You have exposed the Bank to:
@) Possible legal action by Telemarketers.
b) Possible fines from ViISA/MASTERCARD.

c) Potential suiis against our Miami
Agency.

d) Potential irreccverable charge backs
which could lead to financial losses
of up to US$695,710.86.

In light of the above you are hereby dismissed
with immediate effect. You will be held
accountable for all losses sustained by us as a
result of your negligence and or unauthorized
actions.

Until the Bank has satisfied itself that no loss
has been suffered, any sum which may be due to
you will be withheld.

All indebtedness to the Bank must be settled
immediately. Xindly immediately return to me

your Staff identification and Health Cards, your

JCB Cards and Cheque Books and any other

property of the Bank which may be in your possession.

Yours faithfully,

/s/ EWARYT SCOTT
Actg. Managing Director

c: Emmanuel Obasare
Chief Internal Auditor"

The appellant further alleged that the defendant was owncr
of two accounts at the branch of the plaintifffs Bank in Miami,
Florida into which he had deposited between April and August 1593
sums totalling US$412,137.00 but from which during thc same period
there had been withdrawn sums by cheque and by wire transfer to

Hong Kong, among other places in foreign territories amounting to
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US$356,472.00. There was therefore left in these accounts a
balance of US$84,536.63 plus two Certificate of Depcsit Accounts
containing U5$4,761.01 and US$5,229.46, respectively.

At the plaintiff's King Street Branch the defendant held
three accounts with balances of US$5,13¢.80, JS$411,008.00 and
J$60,397.00, respectively.

The defendant on the 4th, 5th and 3ih October:

(1) instructed the Miami Branch to transfer
out some of the funds to another Bank;

(ii) attenpted to withdraw some funds from the
account;

({x1) instructed the immecdiate closure of all
his accounts both at the King Street and
the Miami Branch.

The plaintiff asserted a belief that the defendant does not
have sufficient assets in the jurisdiction to cover the claim in
the action filed. Furthermore, the plaintiff was of the belief
"that the cefendant is likely to remove or otherwise deal with
those assets in such a manner as to frustrate any judgment which
may be awarded sgainst him, unless restrained by the Court”.

It is to be noted that the letter of dismissal stated damages
arising from the defendant's default of up to US$695,710.8%9. The
affidavit alleged the wrongful authorization of payments to Tele-
marketers amounting to over U8$400,000.00 which were either fraudulent
or grossly negligent.

On the 15th of October 1993, the defendant applied by summons
to discharge and/or set aside thc Mareva injunction. He filed an
éffidavit which inter alia stated that apart from being an employee
of the plaintiff Bank he was also a customer of the Bank. He related
his being summoned on October 1, to a meeting with Mr. Scott, being
shown a document purported to be an Audit Report which document “made
a number of very scrious and defamatory allegations™ against him and he
confirmed the fact of his dismissal. He gave instructions to his
attorneys—~at-law who wrote the plointiff on his behalf denying the

allegaticns. He attempted to withdraw funds fiom his personal account



at the Bank's King Street Branch butf was advised that the account
was frozen. Further enquiries disclesed that a mareva Injunction had
been obtained against him by the Bank on the €th of Occober 195§3.

He denied vigorously the allegations made against him and deponed
that he had given instructions to his attcrneys—~at-law to sue the
Bank for wrongful dismissal and defamation. HLe stated that the
figures given in respect to the lodgments and withdrawals

in the U.S. account in Miami were "grossly incorrect”.

in respect of his Jamaica Citizens Bank King Sireet accounts
he places the balances at October 12 to be a sum total of J$116,182.23
and ¢an.$8,190.63.

He alleges that he has substantial assets in Jamaica which
he has no intention of removing from the jurisdiction except in the
ordinary course of his business.

His attempts to remove his money from the plaintiff Bank
“were taken as a direct result of my loss of confidcnce in the
Jamaica Citizens Bank and in accordance with my desire to immediately
terminate my Customer Relationship with the Bank, having been
terminated as an Employee of the said Institution®. He notified has
intention to resist all claims by the Bank disclosed in the endorse-
ment on the writ of summons. Finally he alleges "thalt my peirsonal
and professional life has been severely disrupted as a result of the
actions of the plaintiff Bank, and since the imposition of this
Mareva Injunction, I have had *to seek the assistance of relatives
and friends to suppori myself and my family as I am unablc to
access any funds whatsoever from iy accounts®.

In a supplemental affidavit the defendant exhibited photocopy

correspondence from the Bank'‘s Miami Agency informing him of the

freezing of the accounts pursuant to the terms of the Mareva fnjunction.

This then is the evidence which Theobalds J. had to assess in
order to make a determination as to whether or not he should order
the discharge of the Mareva Injunction. After hearing submissions

from the attorneys-at-law representing the parties Theobalds J. on the
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26th of November 1993 made an order discharging the Mareva
Injunction. It is this order which is before us on appcal. ;

Basically the rationale of Theobalds J. in discharging the
Mareva Injunction rests upon his assessment of the affidavit
evidence before him and his conclusion *that there was no justifi-
cation or further justification for the Mareva Injunction to
continue®., While we will not substitute our own discretion {or
that of Theobalds J. in the determination of thec issue unless
of course he acted on principles that were clearly wrong we
nevertheless are 1n as good a position as the Learned Judge to
assess the evidence in this matter.

At the inter partes hearing "the Judge must consider the
whole of the evidence as it then stands in deciding whether to
maintain or continue, ox to discharge or vary the order previously

made" [Kerr L.J. - Ninemia Corp. v. %Trave fchiffehrts (1984) 1 2ll

E.R. 398 at p. 422j. From the many authorities to which we have
been referxcd by Counsel for the appellant, Mr. Hylton, and Counsecl
for the respondent, Kr. Wright, to whom I am indebted for their in-

depth exploration of the issue; I cull the following principles:

L, The Mareva injunction is an appropriate
and uscful instrument to be utilised .
when there is a daanger that the debtor
may dispose of his assets so as to
defeat the debt bafore payment.
iDenning L.J. in Mareva international
Bulkcarriers (1930) 1 all E.R. 213}.

2. The applicant for the Mareva has to
meet two tests to tha satisfaction
of the Judge:

(a} on a preliminary appraisal
he must establish a "good
arguable case, in the sensc
of a case which is more than
barely capable of serious
argument and yet notc
necessarily one which the
judge beliecves to have a
better than 50% chance of

s Rt R Yomwe
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1.,‘-



-9-

"success”. [Mustill J. in
Ninemia (supra) p. 404j.
This is a minimum which the
plaintiff must show in order
to "cross the threshold”, in
other words, as I understand
it, to get a foot in at the
dwor, so as to access the
entrance chamber of further
consideration.

(b) having got to first base, so
to speak on (a), he must
establish the risk or danger
that the asseis sought to be
frozen by the injunction and
in respect of whkich the
restraining jurisdiction of
the Court is being prayed
against the defendant will be
dissipated outside the reach
of the Court by the defendant
thus depriving the plaintiff
of the fruits of his judgment.

At the ex parte stage of the application before the Judge
the benefit of hearing both sides is naturally absent. To this
extent facts presented are asscssed on face value, but the
plaintiff still has to meet these two tests. At the inter partes
stage when thcre is opportunity for the filing of rebutting
affidavits and the exposurc of the fuller picture, at the end of
the day the evidence as a whole has to be considered in determining
whether or not to exercise the jurisdiction.

Our task therefore is to examine the affidavits to determine
whether Theobalds J. properly discharged the lnjunction or whether
he erred in rermoving the injunctive protcction to the plaintiff
whiich Reid J. found to be necessary on the ex parte hearing.

The action brought by the plaintiff is based upon breach
of contract of employment, conspiracy, deceit and negligence.

The defendant held a high position of trust in the plaintiff's
Bank. The evidence identified in paragraphs 1 - 7 of the affidavit
of Ewart Scott, the Acting Managing Director of the plaintff Bank
meets the threshold requirement and merits consideration as to
whether a good arguable case exists on the plaintiff's behalf.

The plaintiff has stated the unauthorised actions of the dcfendant
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which were either fraudulent or grossly negligent and from which
the plaintiff maintains it has suffered the damage reterred to
in the endorsement to the writ of summons filed in the suit on
which the application for the interlccuitory relief has been made.
The lettér of termination of employment of the defendant exhibited
as "ES 1" states potential financial losses by the Bank attributable
to the acts or defaults of the defendant of up to UL$u:95,71C.89.
Paragraphs § - 11 are matters which have come to the knowledge
of the defendant by virtue of his capacity as Acting Managing
Director of the Bank. He therefore speaks ot the Bank's knowledge
since the Bank cannot speak for itself. Who better to dcpone on its
behalf than the Acting Mianaging Director?
A scrutiny of the defendant'’s actiwities, if accepted at the

hearing will:

(i) establish a strong inference which
can legitimately ground the belicf
of the plaintiff as stated in
paragraph 14 "that the Defendant is
likely to remove or otherwise deal
with those assets in such a manber
as to frustrate any judgment which
may be awarded against him, unless
restrained by the Court®.

(ii) taken with the other allegations and
for the purpose of meeting the "risk"
criteria, provide "direct evidcnce
that the defendant has previously
acteu in a way which shows that his
probity is not to be rclied on®.
{Ninemia (supra) p. 406].

These are the factors which the plaintiff relies upon to discharge

the burden placed upor it to satisfy the Judge of the existence of

~"a good arguablc case" as well as the probability of risk.

It must be kept in mind that this action is based upon

rallegations of fraud and the guestion of probity of the defendant is

therefore very material.
Furthermore Mr. Scott's affidavit discloses the facility with

which the defendant moves funds from one country to another and



)

.

®

-11-

his experience in so doing. This highlights an additional dimension
to the risk element upon which the plaintiff can legitimately rely
to underpin his belief that if the Injunction is not granted the
consequences which are feared by the plaintiff are likely to
materialise.

Paragraphs 12 - 13 state, as they can only do, the limited
knowledge of the plaintiff as to the available assets of the defendant.
The plaintiff has already identified those assets of the defendant
of which it is aware and so has directly informed the Court.

We need therefore to examine carefully the defendant's
responses in his affidavits in reply. since all the evidence had to
be assessed and weighed by the Judge to determine whether the facts
alleged and the inferences arising out of these facts are sufficient
so as to permit the Injunction to stand.

The defendant's first affidavit, paragraphs 1 - 8 merely
gives a narrative of the events up to the grant of the Mareva
Injunction by Reid J. Thereafter he gives a blanket denial of the
allegations made against him by Mr. Scott in the affidavit and states
his intention to sue for wrongful dismissal and defamation against
the plaintiff., He disputes the figures stated by Mr. Scott in
paragraph 8 as to lodgments and withdrawals for the period April -
August 1993 in the Miami account but does not state what the correct
figures are or what the balance is at the time of making his
affidavit. He states the balances in his King Street account. Ho
states his loss of confidence in the Bank since his dismissal as
the reason for wanting to terminate his banking relatiomship with
the plaintiff by moving his accounts from that Bank. He refers
to the financial disruption to him caused by the grant of the Mareva
Injunction by virtuc of his being prevented from having access to
the funds in the Bank. He depones that he is a Jamaican Citizen with
substantial assets in Jamadica and with no intention of removing
these assets from the jurisdiction except in the ordinary course

of business.
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He does not state what is the nature of the business
which he conddcts. He is silent as to the identity of "the
substantial assets” which he claims to have in Jamaica. He
denies having any intention of attempting to evade or frustrating
any judgment or decision lawfully obtained against him.

His further affidavit ten days later really adds nothing
and only exhibits correspondence betwecn himself and the Bank
concerning the freezing of the Miami account under the tcrms of
the Mareva Injunction. This then is a totality of the evidence
which was availakle in the inter parites hearing before Theobalds J.

The purpos¢ of the Mareva Injunction is not to give a
preferred position to any particular creditor of a defendant. It
is not meant in any way to affect the law of insolvency as regards
the priority of creditors. The remedy is "in personam” and is
available to a plaintiff 1f the evidence satisfies the necessary
pre-concitions and the justice of the situation rcquires it.

if the grant of the Injunction intlicts hardship on the
defendant his legitimate interescs must prevail over the interestc
of the plaintiff. However those legitimate interests must be
established by the defendant not just 2s an allegation but by an
identafication of these interests and the hardship which he is
suffering or is likely to suffer since thesc are most likely within
thc peculiar knowledge of the defendant himself.

in his reasons for judgment, Theobalds J. enunciated his
view “"that the Injunction seeks to give the plaintiff z position in
relation to lMr. Yap that is over and abovz that of any other creditor".
This may bc a theoretical conclusion arrived at in the grant of
any Mareva Injunction, and any other creditor so affected may apply
to vary tho Injunction with regard to his own claim. Thce fact is
that the zffidavits of the defendant provide nc eviéence as to who
these other creditors are and the nature of the defendant's obliggﬁion
to these credi*tors. The absence of the necessary substance from the

defendant's affidavit is rccognised by Theobalds J. who describes the
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defendant's affidavit as "a pathetic attempt to provide reasons

why the Injunction should not have been granted in the first place".
The prior consideration however is, as Theobalds J. recognises.

whether the plaintiff‘s evidence discloses material upon which the

Mareva Injunction should have properly been granted by Reid J. in

the first place. 1iIn the view of Theobalds J. it should not have

been and this led him into making the order tor the discharge of

the Injunction. He bases his conclusion on the fact that:

(a) the plaintiff has not filed his
statement of claim;y
(b) on his assessment that i1f the
evidence in the plainviff's
affidavit based on information
and belief are excised, since
no sources are referred to,
) there is no evidence affording
’ "a proper basis upon which the

Mareva Injunction was granted
in the first place".

With regard to (a) the grant of the Mareva injunction nced
not await the filing of a statement of claim. Indeed sometimes
this protection is afforded by a Court cven before the filing of
éhe writ of summgns if the affidavit before the Court discloses the
urgency. The writ of summons in this case has an endorsement which
sufficiently discloses the nature of the claim. The affidavit of
the plaintiff gets out the facts upon which the plaintiff relies
to support the claim at the trial, and at this stage puts forward
for the consideration of the Court in determining the grant of the
Injunction.

With regard to (b) the first ten paragraphs of the plaintiff’'s
affidavit defy the Judge's conclusion of an abscnce of material for
consideration as to whether or not to grant the Injunction.
Paragraphs 12 - 13 depone only as to the state of the plaintiff's
lack of knowledge of the cxistence of other assets available to
meet 1ts claim if the action succeeds. it baffles me as tc how this
can be grounded in the way the Judge requires - that is the “stating

of the sources of his knowledge, information and belief". The
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defendant . placed in 2 position cf heightening “he awareness of
the plaintiff and celming its fears by disclosing some of his other
assets is merely content to rely dn a statement that he has "sub-
stantial assets in Jaméiiii. This in my view is very unsatisfactory,
particularly within the férum of a jurisdiction in equity and an
allegation by the plaintiff of fraud. Paragraph 14 which states the
belief of the plaintiff that the defendant is likely to "remove or
otherwise deal with those assets in such a manner as to frustrate
any judgment which may be awarded against him; unless restrained
by the Court*® must be examined in the light of otither allegations
in the preceding paragraphs of the affidavic to see it there is
sufficiently disclosed behaviour on the part of the defendant which
would reasonably lead the plaintiff to have this belief. 1is there
a risk that the defendant will act in the way the plaintiff believes
with the result that a judgment in his favour would remain unsatisfied?
In this latter regard the nature of the cause of action and the facality
of the defendant based upon his employment experience and former conduct
in relation to his Bank accounts to move funds swiftly to different
parts of the world is not to be ignored.,
The appreoach of Theobalds J. should have been to examine the
evidence as a whole to determine whether in his view:
(1) the plaintiff had at least shown
“a good arguakle case";
(ii) the discharge of the Mareva in-

junction would create a real risk

that a judgment or award in favour

of the plaintiff would remain un-

satisfied.
The reasoning of Theobalds J. follows a completely different route.
Furthermore his evaluation of the evidcnce indicates a misunderstanding
of its purport which led to obvious errors in his assessment.

An appellate Court is always reluctant to interfere with the

exercise of a trial Judge's discretion. The Court will however do so

in certain limited circumstances which include "the ground that it
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was based on a misunderstanding of the law or of the cvidence
before him or on an inference that particular facts existed or

did not exist ..." [See judgment of Lord Diplock in Hadmor Pioductione

Ltd. v, Hamilton (1982) 1 All E.R. 1042 at p. 1046, cited in the

juagment of Carey J.A. in Kingsley Cooper v. Fitzgerald Hope Howard,

Lois Angela Howard and Management Communications System Limited,

Supreme Couxt qﬁiﬁinal Appeals Mos. 23 and 31 of 1989 delivered on
the 12th of June, 1989].

We were concerned with the gquesition cf whether the Mareva
Injunction could properly bc made in respect to assecs of a
defendant outside the jurisdiction of the Jamacian Court to wit the
defendant’s assets in Miami, Florida. The authorities satisfy me
that the Injunction can be made in relation to asscts of a defendant
held worldw:xde, as thc remedy is in personam and the defendant
would be in contempt of the Court's order if he breaches the Injunction
in relation to the assets wherever held. A sufficient sanction existis
not onlyin the usual penalties for contempt but additionally in that
the Court could bar the defendant‘s right to defend if he disobeyed

the order. |[See Darby & Co. v. Weldon (No. 2) (1969) 1 All E.R. 1002]j.

In the circumstances therefore I would allow the appeal and
restore the order of Reid J. granting the Mareva lnjunction in the

following terms:

“On an undertaking being given by the plaintiff
or his attorney-at-law:

(1) To abide by any Order of the Court
as to damages should the Court
hereafter be of the opinion that
the Defendant or any thnird party
given notice of this Order have
suffered any damages that the
Plaintiff ought to pay.

(2) To pay reasonable costg and expenses
incurred by any third party given
notice of this Order in complying
with the same.

IT IS HEREBY ORDERED THAT:

(a) The Defendant be restrained, whether
by himself, his servants or agents,
or howsocver otherwise from disposing
of and/or dealing with his assets
wheresoever situate in so far as the
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same do not exceed the sum of
US$400,000.006 and in particular
from withdrawing or transferring
the funds in his accounts at
Jamaica Citizens Bank, until
judgment or further order herein.

(b) Liberty to the Defendant ard any
Third party affected by the
Order to apply on noctice to the
Plaintiff’s Attorneys-at~law to
set aside or vary this Crder.

PROVIDED THAT:

This Order is declared to be of no
effect against, and is not intended
to bind any Third Party outside of
the jurisdiction of this Court,
directly or indirectly affected by
the terms of this Order, unless and
until thas Order shall be dacdared
enforceable or recognized or is
enforced by any Court of the juris-
diction in which the Defendant's
assets are situated and in particular,
the Courts of the State of Florida
in the United States of America".
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FORTE, J.A.

This is an appeal which challenges an Order by Theobalds J
discharging a Mareva injunciion granted by Reid J on an €x parte
summons taken out by tne appellant and which ordered:in part as
follows:

“(a) The Defendant be restrained, wheather
py himself his servants cr agents,
or howsoever ctherwise from dis-
posing of and/or dealing with his
assets wheresoever gituatrs in so
far as the same do not exceed the
sum of U.S.%400,00V0 and in particu-
lar from withdrawing or itransferraing
the funds in his accounis at Jamaica
Citizens Bank until judgment ox
further order tuaerein.®

That the Courts in our jurisdiccion nave the jurisuiciioa to grant
Mareva injunctioas was established in the unreported case of

Bertram Watkis v. Anthony Simmons et al S.C.C.a. 40/u7 delivered

on tne iuth July, 1568 in which Kerr, J A 1 accep:ing the English
procedure as applicable ©o cur jurisdicrtion stceted as follows:

“Tne jurisdicrion to grant a Mareva
injunction 1s well 2stablashed.

Ir. the Mareva case the English Court
of Appedal considersd the general
principle of respactable antiquity
expressed in Lister v. Stubbs [1390]
45 Ch, D. 1 (1886-90) All E R Rep.
797, to the zffect that the Court
has no jurisdiction to proitect a
creditor before he obtains judgment.
Nevartheless, it was hcld tha: the
jurisdiction conferred by Section

45 of the supreme Court (Consolida-
tion) Act. 1525 was sufficiencly
wide to confer jurisadiction to

grant an 1nterlocucory injunction:
‘If it appears that the debt is

due and owing, and therc is a

danger that +he debtor may

dispose of nis assats SO ds

to defeat it before judgment,

the Court has jurisdiction in

a proper edse to grant an

interlocutory judgment so as

to prevcnt ham disposing of

those assets. It seems to

me that this is a proper case

for the exercisc of thnis

jurisdiction.’
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"nﬁr Lord: Dénning at page 215. Section
45 of the English Act is similar in
terms and purpose to section 49(h) of
our Judicature (Supremé Court) Act, the
relevant part of which readss ':..

"A mandamus or an 1nju icticn may be
grant=ed or a receiv»r appointed, by
an intarlocutery ordexr of ths Courr,
in all cases in which il appears to
the Court to bz just or coavanient
that such oracr should be mace; and
any such ordaer may be mads eilher
uncondit.ionally or upon such terms
and conditicns as tht Ccuri thinks
just, ..."

Consequantly, before d2aling specifically with the facis and
issuns which arcsc for considcration in this appeal, it would

be appropriate to exam.ne what have becom2 established guidelincs
in England for the granting of such injunctions. The matier was

comprenensively dealt with in the casz of Ninemia Maritime Corp

v. Trave Schiffahrtsgesellschaft mbH & Co KG The Niedersachsen

11984 1 A1l E R 398 (hercinsfter called ¢he Winemia casc). In
delivering his judgment at the inter parr«s hearing Muscill J
commented generally on the development of the Marceva injunciion.
He said:

“Originally, the relicf was rcserved
for cascs where the croditor requlired
protcction until the hearing of an
RSC Ord 14 summoas, founded on a
aebt which was undisputed or indis-
putable. 1n Rasu Maritima SA v
Perusahaan Pertambangan Minyak Dan
Gas Bumi Negara (Pertamina) and
Government of Indonesia (as
intervancrs) [1977; 3 ALl E R 324,
119787 Q B 644 the jurisdiction
was enlarged, so as te enable
se=curity tc be grant..d in rcspect
of claims agains. forcign
dofendants which wer2 not appropriate
for summary judgment. Subsequantly,
the procadure has expanded into
fields fer removced from the commuercial
world in whicn 1% was first developea,
and at the same tame the principles
nave been refincd, so as to provide
certain safc-guards for a defendant or
other person who might suffer hard-
ship 1f subjected to an order in the
unadornea form which was in usc ac
the outset.”
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The principles to which Mustill J refsrr~d are adequately sei
out in the hecadnote to the repert of the casc. It statess

“Thc test to be applisa by thc court
when deciding to ax2rcisc Lts
statutory discretion to grant a
Mareva 1njunction to & plaintiff
pursuant to s 37a of *he Supremc
Court Act 198l whenavrr it appodrs
to the court to bce just and con-
vanient to do so is winether afi~r
the plaintciff has shown that he

has at least a good arguable case
and aficr comnsiderang the whole

of thc evidence b2ofore the ccurt,
the refusal of a Mareva injunction
would involv2 & real risk that a
judgment or award in che plaintiff's
favour would remzin unsatisficd
bacause of the defendantis removal
of assgts from the jurisciction

or dissipation of asse«ts within the
jurisdiction.”

In dealing with th2 first limb of tha requirea considerations
Mustill J (page 402), after making reforcnce to the cases cited in
arguma2nt concludad:

“"These casss are not c¢asily rccon-
ciled, but to my mind thecy
¢stablish that the strz2ngth of
the plaintaiff's case is i<levant
in two distincu raspects:

(1) the plaintiff must: have a
cas? of a certain strength, before
the question of granting Mareva
relicf can arisse at all, I will
call this the 'threshold’ ;

(2) even where thz plaintiff
shows that h2 has a casc which
reaches the ithreshold, *he
strongth of his case is to be
weighed an cpo balancs wain
other factors relesvant to the
exercise of the discretion.

It secms to ma plain (st the
socond proposition is justified
by common sense and by tho
authoritics."

In determining the "threshold® Mustill J at page 403 rclied
on what he described as the foundation authority i.c. thoe Pertamina
case [1977] 3 A1l E R 324, and in particuler dicta of Lord Denning

M R at page 334:
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"So I would hold that an order restrain-
ing removal of assets can be mads
whenever c¢he plainciff can show that he
has & ‘good arguable cese’. That 1s a
test applied for sorvice on a defendant
out of the¢ jurisdiction: sae
Vitkovice Horni a Hutni Tezirstvo v.
Korner; «nd it is a8 good tesi 1n «his
procedurce which is appropriate whon
dofendants Arce outr of the jurisdiction.
i1 is also in conformity with thc test
as to the granting of injunctions
whancver it is just and conveniont s
laid down by the Housc of Lords in
America Cyanamid Co v. Ethicon Ltd."

it is of relevance, howcvor, as Mustill J stated, to note
that at the time of the Pertamina docision, "it was not the law as

it is now -that the Marz=va injunction appliecs to persons resident

<:3 in the United Kingdom." See also the cas2 of Barclay-Johnson v.
) Yuill {1960} 3 All E R 190 wherce it was held inter zlia per
Sir Robert Megarry V C that the grant of a Mareva injunction was
not barrad merely because the defendant was not 2 foreignar or a
foreign~-based person.
In asking thc meaning of "a good arguable case” Mustill J
coacluded at page 404:

"In these circumstances, I consider
that the right course is to adopt
the test of a good arguable cas=,
in the sense of o cass which is mors
Than barzly capablzs of scerious

(j; argumenrt, and yet not neccssarily
i onc which the judgae believes wo have
& bettcr than 50% chance of success.”

Turning to the second principle for consideration, i.o. th
risk of removal or diszipation of asscis, after examining several
cases on ths point, Mustill J concluded:

. "Nevertheless; certain thoemes can
be seen to run through the casas.
It is not enough for the plainviff
to assert 2 risk rthat thc assets
will be dissipar=d. HC must
demonstrate this by solid avidence,
This evidence may tako & numocer of
different forms. It may consist
of direct evidenco that the defendant
has previously acted in a way which
shows that his probity is not to be
relied on. Qr the plaintiff may



=] -

"show what type of company the
defendant is (whorc it is incor-
porat2a, what are 1.8 corporave
structur? and 4AsSsITsS, ANG SO on)
s0 as to raise an 1aference thac
the company is not to b2 rclied
on. Or, again, thc plaintaiff
may b« able to found nis casc on
the fact that iaquirics about
the charactorastics cf the
dcfendant have lad to a blank wall,
Prccisely what form the evidencc
may take will depsnd on the
particular circumstances of the
casae,"

The guidclines set out by Mustill J werc approved in tho Court
of Appzal per Xerr L J (supra at page 419) who stated thus:

*fn our view the tesv is wheuner,
on tne assumption that che

. plaintiff has shown at lsast 'a

() good arguable casc', the courd
concludes, on the whole cf the
. evidence thon before it, that
tne refusal of 2 Mareva injunc-
ticn would involve a veel risk
that a judgmcnt or award in
favour of the plaintiff would
rcmawn unsatisficad,”

Before a Mareva injunction can bz granted thercfore;, two chings

N .

must be @stablished:

{1) thact the plainciff nas a
gooa arguable caso the
standard of which is 2vidence
which is more than barsly
capable of scrious argument,
- but not necesssrily heving a
(;) 50% chance of success, and

(2) 'Solid evidencs® that thare
1s a r<oal risk that the asscis
will bc dissipated, eithor by
removal or in some other way and
that consequently & judgment or
award in favour of the plaintiff
would remain unseatisfiad.

Before, howevoer applying ihese principles to the instant case,
two other matters ariss for determination:

(1) At the inter partss hearing,
on whom lay the burden of proof,
ana

(2) Can the Mareva injunction
extend to asscets outsid? of the
jurisdiction.



1. Burden of Proof

The question arose, 1t appears,bcecausc of the history of
the case.

Re2id J in the 2x parte summons granted tiac Marova
injunction "until trial or until furihcr order." As & result
the defendant/re¢spondent had to apply to have the injunction
discharged, and it is upon that laticr summons that the matter
was heard inter partes.,

Before us, Mr. Normen Wright sought to arguc that thea
injuncticon was irreqular, in that it was not made for 3 limiced
period, which would have necessitat2d@. thc plaintiff, applying
for a continuance of the order, in which svent the plaintiff
would have had to stablish a case for such an ordcr. The
argument that che order was irrcgular for the reasons advanced,
18, in my view, unmcritorious, Mr. Hylcon in replying to this
contentcion rzoferred the Court to s=vaeral cases in which the
orders for Marava injunction were Ccither exactly in the ierms of
the instant ordsr, or were made ‘'until further ordar'. iIn the
rext entitled "injuncutions" by David Bean (4th Edition) at pege
85, the author states:

"The present practice of the Cueen's
Bench Division, including the
Commercial Court, on ex parte appli-
cations for Mareva injunccions is
to grant an injunction until judgment
or further order, that 1s to say
without a return datz being speccifizd,
This avoids the need for a second
hearing in cases wherz the defondant
does not seck to contast ine order,
but allows the defindanz to ~pply
in the usuel way for the injunction
to be ulischarged. i1n the majority
of cascs no such application is made
and tha injunction is allowed to
continue until the dispure is
resolvea. In Z Ltd v. A and others
{1982] Q0 B 558 Kerr LJ expressly
approved the practice of not
spocifying a return date on the ex
parte hearing."”
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I would thsrefore concludc that there was no irregularity
in ithe order for Marcva injunction made by Roid J.

In these circumsianca2s, where tne defendant, given ths
indefinite pariod of the injuncution, applies for its discharge,
cn whom lies the burd2n? This gu2stion is answsraed in the
Ninemia case (supr>) to some exient, in the following passage
from the judgmeant of Mustill J (page 40U9) which was approved by

this Court in the casc of Watkis v, Simmops (supra wt page LO):

“... The judge wno hoArs the proceca-
ings inter partes musi docide onm 4ll
the ovadence laid before him. The
cvidence adduced for the defendant
will normally bz lookaed at for the
purposzs of daciding whether it is
enough to displace any infzrencss
which might otherwise bo drawn from
the plaintiff's cvidoncz. But 1 soec
no reason in principle why, 1f the
defendant’s <vidence railses more
guestions than it answers, and docs
so in a manner which tends to
enhance rathor than allay any
justifiable apprehension concerning
dissipation of ass~ts, the court
should be obliged to lecave chis out
of account. On thoe other hand, tho
plaintiff has no right to ciiticise
the defendant's covidence, for
omissions or obscurities. The
defendant is ontitlad o choosc for
nimself what evidence, if eany, hc
adduces. The loss impressive his
evidenca, the lcess cffectraive it will
b2 to displeco any adverse infercnces.
But therc must bz an infercnce to
b:> displaced, if the injuncrion is
to stand, and comment on the defondents
evidonca must not be taken so far that
thz burden of procf is unconsciously
reversed, "

And again in the samz c2se on Appeal buforc tne Court of Appctal

where Kery LJ staivaed at page 422:
"..Whather the inter partes hearing
takcs the form of an application by
the do-fendant to discharge the
injunction, as 1s usual in the
Commeicial Couirt, or whcther, as in
the Chancery Division, th=2
injunction is only granted for a
limited timc and there is then an
inter partes hearaing with regard to
whether or not%t it should b« continucd,
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"the juage must consider the whols
of the evidence as it then stands
in deciding whetacr to maintala
or continusg, or to dischargc or
vary, thes order praviously madcoc.”
in these circumstancss, on the intcr partes hearing, the
Court would bc obliged te look at the sviacnce as a wnole to
determine, whother there is a good arguable casw, and whether
thare is a risk thav the defendantis assets may be dissipaced
therzby meking futile & judgment in favour of thc plaintiff at
trial.

2. Can Mareva Injunction extend to Assets outside of
Jurisdiction?

This gquesiion was dealt with in the casc of Derby & Co

Ltd and others v, Weldon and others (No. 2) [1989) 1 A1l E R 1002,

where Lord Donzldson MR (PP. 1008-9) ~pproved in subst.anca the

following dictz of Sir Nicolas. Brcwno-wWilkinson VC in

MBPXL Corp v. Intercontinental Banking Corp Ltd [1975) CA Transcript

411

"It hes been said many timas that
Mareva relief is a cdevalopang
fizld. Therz is no doubt that
as a matter of English law this
court has jurisdiction to grant
relief against any partcy properly
beforo it in relation to assctes
wherever situate. However, the
circumst«nces under which such
jurisdiction should be =2xecrcisad
must depcnd on and vary with
the circumstances of avery case.
The rationale of the carlioer
decisions was plain: tha court
was sceking to freeze asscts
against wkich an 2ventual judgment
in the English court cculd be
enforcea. In my judgment tihse
earlier decisions merely show
what was a scttlzad practice in
the ordinzary casz: that is to say
in a case where thaere was no
question of extending the order
beyond local assets. For myself,

I believe that the practice of
requiring some grounds for

believing therco arzs local asscis
is still applicable in such casc.

But the threc recent Court of

App<al cases wer2 not the normal
cas: {see Babanaft Intcrnational

Co SA v. Bassatne {1989]) 1 All ER



~-25-

"33, [1989]2 WLR 232, Republic of /
Haiti v. Duvalier (1989] 1 All ER
456, {19891 2 WLR 261 &nd Darby &

Co Ltd v. Weldon (No. 1) [1969]

1 All ER 469. {1989] 2 WLR 276].

In each judgmznt the Court of Appeal
suressod they were very special
cases. They involvad a claim for

Mareva relief over asscts not
situate here. If the case cof
Derby & Co Ltd v. Weldon (No. 1)
before the Court of Appeal was &
very spccial case, so is this
applicationr, which is intimaccly
linked with cxactly the same matter.
In my judgment, I am frce to
exercise the undoubtsed jurisdiction
io m2ke the orders sought in the
particular circumstances of this
case. But, to my mind, chree
roquirements ought to be satisficd
becfore the ccocurt takas the oxtremc
step that is asked for in this
case€. The first rcquirement is
that the special circumstances of
the casc justify such an oxceptional
order. Sccond, that the order is
in accordance with the rationalc
on which Mareva relicf has been
baszd in the past. Third, that
the order deces not conflict with
the ordinary princaiples of inter-
national law.*®

Based on the rationale and the purpose for granting Mareva
relicf i.e., that no defcndant should be permitted to take action

which may frustrate subsequent orders of *hc Court Lord Donaldson MR

(page 1009) opined that:

"1f for the achicvament of this
purpose it is neccssary to make
orders concerning forcign assets,
such orders should be made,
subjcct, of course, Lo ordinary
principles of international law."

He however expressed the view that -~ (page 1009)

"The existence of sufficiont assets
within the jurisdiction is an
excellent reason for confining the
jurisdiction to such assets, but,
other comnsideracions apart, the
fewer the assets within the juris-
diction the greater the

necessity for taking protective
measurcs in relation to those
nutside it.”"
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In accepting the above dicta as a correct statement of
the law, I would conclude that the Court has jurisdiction to
grant a Mareva injunction which extends to assetsoutside of
its jurisdiction provided that (i) there are special circum-
stances for doing so, (ii) the order is in accordance with
the rationale for granting such injunctions i.e. to prevent
a defendant from taking action which may frustrate the
plaintiff recovering the fruits of a subsequent judgment, and
(1ii) that it does not conflict with international law.

The proviso in (iii) on the face of it, presents some
difficulty, firstly in relation to how such an order would be
enforced, and secondly, whether it would in fact be in conflict
with the laws of the country in which the assets reside.

Lord Donaldson disposed of these two 'difficulties' in
this way:

(i) Page 90 -
“ .. I think that a sufficienz sanction
exists in the fact that, in the event
of disobedience, the court could bar
the detendants' right to defend. This
is not a consequence which they could
contemplate lightly as they would
become fugitives from a final judgment
given against tham without their
explanations having been heard and
which might well be enforced against

them by other courts."

(ii) As to the impact of international law Lord Donaldson
felt it had two aspects -

(a) the nature or contenrt of the
order itself and

(b) the effect on third parties
As to (a) he concluded that Mareva injunctions operate solely
in personam and consequently do not normally offend the consi-
deration of comity which require courts of one country to
refrain from making orders which infringe the exclusive juris-

diction of the courts of other gountries.
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it follows that as ths Mareva injunctions operate in
personam, the sanction in (1) would be the effective measure
to persuade the defendant into complying with the order.
(b) In order to protect the rights of third parties Lord
Donaldson as did Nicolas Browne-Wilkinson V C in the Babanaft
case [1989j 1 All E.R. 433 expressed the vicw that this
difficulty could be solved by the addition of a proviso to
the injunction. The following is thé proviso suggestea by
Lord Donaldson., He introduced it thus:

“What should be done? 1 should prefer
a proviso on the following lines:

'"PROVIDED THAT, in so far as this
order purports to have any extra-
territorial effect, no person

shall be effected thersby or con-
cerned with the terms thereof

until it shall be declared
enforceable or be enforced by a
foreign court and then it shall
only affect them to the 2xtecnt of
such declaration or cnfcrcement
UNLESS they are (a) a person to
whom this order is addressed or an
officer of or an agent appointed

by a power of attorney of such a
person or (b) persons who are
subject to the jurisdiction of

this court and (1) have be=n given
written notice of this oraer at
their residence or place of business
within the jurisdiction, and (ii)
are able to prevent acts ¢ omissions
outside the jurisdiction of this
court which assist in the breach of
the terms of this order.”

How then do the above principles apply to the circumstances
of this case?

In support of the ¢x partc summcns for the Mareva injunction
the plaintiff relied upon the affidavit of Mr. Ewart Scott, thc
Acting Managing Direcctor of the plaintiff Bank. The affidavit
states that thc plaintiff offers to the public internationally

honoured credit cards under licence for Visa International
and Master Card Intefnational and that the defendant was employed

to the plaintiff Bank up until 1lst Octcber, 1993 as Gencral



-20~-

Manager with responsibility for technology and operations and
in particular for the processing of Credit Card Transactions
involving credit cards issued on the auchority of Visa and
Master Cards International. The affidavii., after declaring
that the plaintiff Bank, conducted a cthorougir internal investi-
gation, sets out certain acts of the defendant, which resulted
in his dismissal and in the plaintiff filing a writ of summons
in which several claims are made against him.

For convenigence, i. would be appropriate to set out
hereunder the indorsement of the writ of summons:

"The Plaintiff's claim is against the
Defendant for:

1. Damages for breach of contract
of employment.

2. Further and/or in the alternative,
damages for conspiracy.

3. Further and/cr in the alternative,
damages for deccit.

4, Further and/or in the alternative,
damages for negligencec.

5. Costs.
6. Interost,

7. An injunction to raestrain the
Defendant from disposing of and/
or dealing with his ass~ts whore-
soever situated in so far as the
same do not oxceed the sum of
US $400,000.00 until judgment.

Mr. Gcott detailed th: allegations against the defendant
in paragraph o of his affidavait which reads:

“©. More specifically, the Defendant
between April and August 1993:

(a) Established credit card
relationships with certain
telemarketers in the United
States and Antigua, without

the authority or knowledge

of the Bank, without carrying
out the appropriate credit
checks and proccdures and in
contravention of the conditions
of the Visa International
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"License, which prohibits licensce
Banks from entering into credit
card rolationships with Merchants
carrying on business outside the
licensec Bank's region;

(b) Delayed complying with
instructions from Visa International
and Master Card International for
dealing with such rclationships;

(c) Delays=d communication to
executive management of ch=
Plaintiff Bank of problems which
arose pertaining o the said
operations;

(d) Circumvented exccutive manage-
ment's instructions to tocrminatce
such arrang:ments by assisiing 1in
tho sctting up of a fictitious
officc in Kingston for one of the
said Telemarketers:

(¢) Authorised payments to thc said
Telemarketzrs totalling over

US $400,000.00 which authorisation
was cither fraudulent or grossly
negligent;

(f) Improperly causzd or allowed a
portion of the reserves neld by the
Plaintiff Bank to mcect potcntial
liability arising from disputed
charges to be paid out of the Bank.”

In paragraphs 8 and 9, the state of the defendant's accounts held
in the plaintiff Bank is disclosed, and as it may be necessary to
refer specifically to the allegations therein, the paragraphs are
set out hergundor:

"§. The Defendant is the holder of
two accounts (numbexrcd 40000067.9
and 100001160) at the branch of
the Plaintiff Bank in Miami,
Florida, in thc U.S.A. Between
April and August of this year,
various sums were d2posited ianto
those accounts, totalling
US$412,137.v0. The Defendant
over the same period withdrew
from those accounts US $356,473.00
some by cheque and some by wire
transfer Lo Hong Kong, among other
places. Ther2 is now a balance of
US $84,535.65 in the said accounts.
In addition, he has two Certificate
of Deposit Accounts contaeining
US $4,761.01 apd US$5,229.88,
raespectively.
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"9, The Defendant also holds three

accounts at the Plaintiff's King

Streot Branch, which as at today's

date, have balances of USS$5,136.80,

J$411,608.00 and J$60,937.00

raespectively.
There are thersafter, allcgations of the defendant's unsuccessful
attempts to transfer or withdraw funds neld in the accounts but
at times prior to his notificatior of the (ex parte) Marcve
injunction against him. Then Mr. Scoti swoars that as far as
he is aware the defandant does not have sufficiaont assets in
this jurisdiction to cover the claim in the action ana that the
only liquid assets of the defendant against which any judgment
could be executed are the funds held in the plaintiff Bank's
Miami branch, and deaclares in paragraph 14 that he and the plaintiff
arez of the belief that the defendant is likely to remove or
otherwise deal with those ass2ts in such a manner as to frustrate
any judgment which may be awarded against him, unless restrained
by the Court.

On the other hand, in support of his summons to dischaxge
the jurisdiction, the defendant filzd an affidavit which was
described by Theobalds J in his reasons for judgment at thc inter
partes hearing, as "a pathetic attempt to provide reasons why the
injunction should not have been granted in thc firsc placa."

Such a descraiption, though giving the improssion that the learned
trial judge was incorrectly placing a burdon of proof on the
defendant, is in my viow understandabl: in the circumstances wherc
the affidavit coasists of a mar: general denial of the allegations
of misconduct including what may well amount to fraudulent conduct
on his (the defendant’s) part.

The laarned judge, however, in spite of his comments in
respect of the quality of the defendant's affidavit, nevertholess
went on to ¢xamine the content of the plaintiff's affidavit in
order to determine whether on that evidence the injunction should

be discharged. He said:
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"On the other hand, the plaintiff
having filed the Writ of Summons
herein has not followed it up with
a Statement of Claim. -. Thé plaintiff
has put forward, in my vicw,
evidonce based on informetion and
belicf without stating tha sources
of his knowledge, information and
belief. If those paragraphs are deleted
there is nothing on the face of the
Affidavit which I could considar as
a proper basis on which the mareva
Injunction was granted in tha first
place. There is a duty on the
Plaintiff to have put machinery in
place to avoid this and if that had
bzen done this would not have happened.
The Plaintiff's Affidavit bears out
that therc was no justification or
further justification for the Mareva
injunction to continue. Tuoo
Plaintiff can scek his remedies
without the injunction continuing
any further."

With these words, the learned judge grant2d the application to
discharge the injunction.
At the hcaring of the appeal we were informed that the
paragrapns to which the learned judge roferred, in coming to
his conclusion were paragraphs 8 - 14 of Mr. Scott's affidaviti,
because it followed upon submissions madc by the respondent
before Theobalds J. The basis of this submission was scction
408 of the Civil Procedur= Cods which states as follows:
“408, Affidavits shall be confinocd
to such facts as the witness is
abl2 of his own knowledge to prove,
2xcept that on intcerlocutory pro-
ceedings or with leave under
section 272A or csaction 367 of this
Law, an affidavit may contain
statements of information and
bclief, with the sources and grounds
thereof.”
Is the contention that the affidavit breached this section,
valid?
Paragraphs 8 and 9 speak. to facts which in my opinion,
would be to the knowledge of the deponec, his being in the capacity
of the Acting Managing Dircctor of the plaintiff Bank. Paragraphs

10 and 11 speak to the @ource,- and grounds of the

information and for convenience are set out heraunder:
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"Paragraph 10:

I have been informed by the Gencral
Manager of ths Plaintiff Bank's
Miami Branch, William Hinds, and do
verily believe that on the 4th
October, 1993, thc Defcndant
instructed the Branch to transfor
some of tne funds currently
standing to his cradit in the said
accounts to another Bank, and that
on the 5th October, 1993 tha
Defendant attempted to withdraw
soms of the funds from these accounts.

Paragraph 11

I am advised by Mr. Loren Edwards,
the Managcr of j.C.B.'s King Street
branch, and verily believe that 2t
approximately 11:00 a.m. this
morning, the Defendant called him
and indicated that he wisncd to
immediately close all his accounts,
both at that branch and ait the
Miami branch.”

Paragraphs 12 and 13, in my view speak merely to the
limitation of Scott's knowledge as to the respondeént’s possession
of other asscts other than those set out in paragraphs 8 and 9.
Then paragraph 14 of the affidavit spcaks to the belief of Scott
and the plaintiff,. based on the allegations made in. the fore-
geing paragraphs, that the respondent was likely to remove or
otherwise deal with the assats "in such a manner as to frustrate
any judgment which may be awarded against him, unless rostrained
by the Court.”

In my view, none of these paragraphs are in brcach of the
Civil Procedure Code, and could have boen considered in

det2rmining whether the Mareva injunction should be discharged.

In any event, much of the contents complained of werc admitted

in the respondent's affidavit e.g. in relation to paragraphs 8 and 9

where the respondentthough ncet admitting the sum alleged to be held
in the various acccunts, did however admit to having the accounts

alleged (sce paragraph 10 of his affidavit).
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in peragraph 11, the rospondent statcs what amounts to
an aamission of the contcnts of parzagraphs luv and 11 of Mr. Scott's
affidavit. H2 said:

"... That my actions rofwirca o in
paragrepns lu and 11 of Mr. Scott's
Affigdavit wers taken as a direcc
result of my leoss of coafidencc in
the Jemaica Citizens Bank and 1in
zccordance with my desire to
imm:zdiately tormipate my Customer
Relationship with thr Bank, having
ceoen terminated a3 an gmploysc of

the said Instiiution.

That my recora of employment up to
tre: £ime of the purporiced dismissal
will show that I have always
conauctec mys<:lf in respoct of my
obligszions 1in a responsible mann@sr,
and I nave absolutaly a0 int=antion

of acting othorwiss, or of attempuing
to cvade or frusiratce any judgment

or decision lawfully obiain=d against
m‘:,. (1]

Th~ forcgoing assessment of the effidavits acmonstrates
that the learnzd judgc was in srror, when h¢ folt that he was
unabla to r2ly on certain of th2 paragraphs in Mr. Scott's
affidavit, and in my view did not therafeors 2xercise his dis-
cretion on the basis of all the cvidenco bcfore him.,
Consequently, this Court is =ntiil~ad to lock at ell the
evidonee and thereafter determinc whethex the order granting
the injuncticn was corrzoct in all the cirrcumstances.

On the ovidcace, as a wnole, can thore be a conclusion
that thuere was a gcod arguable casz? The plaintiff allcgas
that the respendent. whil: arn zmployes of its Bank, conducted
himself in circumstances which amount<d to either a fraudulont
or negligent troatment of its fuads,rosulting 1n loss of an amount
of about US $40U,000. In my view tho contrnt of the respondents
affidavit and in particular his general denial in the face of an
allegation of fraud made against him does not displace the inferences

arising in the evidence of the appecllant, which clearly discloses 21

good arguable case.
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In relation to whether ther~ was a risk that the respondent
may remove the funds or othcrwise d2al with them in a manner such
as may frustrate any judgmrnt rccoverad, I would conrnclude that his
obvious knowledge of international finance, viz undisputed practice

in inteornational financial dealings, and his own admission that
he is desirous of removing the funds (though giving an explana-
tion for sam2) amounts to sufficinnt c<vidence upon which it can bc
concluded that thore would be sucn & risk.

As to whether th: ordesr can oxicnd to foruign assets, in

keoping with the decision in Derby & Co Ltd v. Weldon (No.2) (supra)

i would so coaclude. The order, as it rofors to “assets wheresoever
(j) situat2" and given the allegations of funds in the Miami branch
of thc Appellant's: Bank, zn my vicw corroctly includes these
assc<ts.
in addition, the proviso, in my view is sufficiant to
protect third party rigats, apd 1is in keoping with the suggestzd

wording in Derby & Co Ltd v. Weldon (No. 2) (supra). It states:

"PROVIDED THAT:

This Order is declar~d vo be of no =ffcct
against, and is not intcnded to bind any
Third Party outside of the jurisdiction
of this Court, diractly affccted by the
_ terms of this Order, unless and until

Gj this Order shall bs daclaraed enforceeble
or racognizad or is cnforced by any
Court of thc jurisdiction in which the
Dofendant's asscots arg situsated and in
particular, thc Courts of cthe State of
Florida in thne United States of america.”

For thesoe reasons I would 3llow tnhe app~al, set aside the
oraer of Theobalds J and restors« the Marcva injunction on tae
terms and conditions granted by Rcid J. The respondent, should

pay the costs both hers and below.
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Dalton Yap, the respondent was formerly employed to
the appellant, Jamaica Citizens Bank Lamited - The Bank - in
# high managerial position. Thc¢ Bank nas stated that he was
specifically responsible for the technological and operational
aspects of tne ilaster Card International and International
Visa Credit Card operations of the Bank, ana as such, was in
a position to estaplish improper credit card relationship
worldwide with Telemarketors to the prcjudice of The Bank as
regards its principals, as alleged. The other allegation
was that, as a manager, he conspired with others to set up a
fictitious office to defraud The Bank of its funds. These
allegations also suggest that therz may have becn a

"fraudulent breach of fiduciary duty.” Sec Reading v _Attorney

General [1949]) 2 X B 232 at 236 and |1951] A C b(Z2.

The affidavit cvidencs discloses that he operated a
number of accounts at an agzncy of The Bank in Miami Florida,
which is outside the jurisdiction cof this Court, but not
beyond its reach. Additionally he opcrated some five accounts
at the headquarters of The Bank i1n Kingston. These are choses
in action and tracing is a remedy at_common law, if it .is
proved that the proceeds of his 1llicit transactions were

deposited in those accounts. Sec Bank Belge v. Hambrouck

119211 1 X B 321.

The Bank dismissed Yap summarily on lst October 1993,
for fraud and misconduct aud & crucial sentence in the letter
of dismissal reads "Until thec Bank has satisfied itself that
no loss has been suffered any sum which may be duc to you will
be withheld."® un 8th October, The Bank instituted procecdings
with promptitudé against Yap and in the endorsemcnt on the
writ, The Bank sued for damages for breach of
contract of employment and in the alternative damages for

conspiracy, deceit, and negligence. Also cndorsced on the wric
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1s the claim for a Mareva injunciion. It rcads:
"7. An injunction to raestrain tho
Defendant from disposing of and/or
dealing with his assets whercso-
ever situate in so far as the
same2 do not excced the sum of
US$400,006.00 until judgment.™
Wnether this endorsement was prudent or necessary is dabatable.
It adas nothing to the ex parte applicetion for the injuanction
and if it had been served beforc the yrant of the Marcva
injunction was made, che funds it protccied could have been
spirited away.
An appcarancc was encered oy Yap on l4th Octobar 1993.
On the same day the writ was filed, The Bank applied ex parte
for the Mareva injunction. In cvaluating The Bank's action,
it must be emphasized that becausz of the rapidity of clectronic
transfer of funds coupled with the absence of exchange control,
it is permissible in cases of urygyency tc apply for, and secure

injuncecive relief on the basis of s draft affidavait if there

is an undertaking to file it afterwards. Sece The Niedersachscn

[L964] 1 ALl E R 396 at 400 and 2 _Ltd v A-Z and AA-LL [1982]

1 Q B 558 at 58Y per Kerr L J. Since the summons applying

for the Mareva injunction, and the order made on 1t arc at the
heart of this dispute, it is pertinent to set out their
relevant parts. So far as the ¢x parte summons is concarned,
1t. reads:

"... an application on brhalt of the
Plaintiff for an ainjuncr.on restrain-
ing tne Defendant, whcther by himself,
his sorvants or agencs,; Or 1NOWSCever
ocherwise from disposing of and/or
desling with his ass=ts wharesoover
situate in so far as thc same do

not exceed tho sum of Us$400,0uG.00
and in particular from withdrawing
or transfcrring thc funds in his
accouncs at Jamaica Citizens Bank,
Miami, until judgment or furiher
order herein.,”

As for the cx parte injunction, the coercive section crderea

that:



"(a) The Defendant be restrained,
whether by himself, his
servants or agonis, or howso-
ever otherwise from disposing
of and/or dealing wich his
assats wheresoavor situdte in
so far as the same: do not
exceed the sum of US$46G0,006G.u00
and in particulsar trom with-
drawing or iransferring the
funds in his accounts at
Jameica Citizens Bank,; until
Judgnment or further orvder
hercin,®

Then because the procedurcs of the court always provide
that the defendant be notifiec at the carliest time of Lh=
prejudice to him, from an order maac without his knowledge,
paragraph 1 of the Mareve injunction recads:

S Forthwith to seive a copy of
this Order upon i{he Dcfendanc.”

Additionally, there is the provision which gives tac¢ defendant
and any third party affected, liberity to apply. “hat sub-
paragraph stipulates chat:
"(b) Liberty to the Dafendant

and any Third Party affected

by the Order toc apply on

notice to the Plaintiff's

Attorneys-at-law to set

éside or vary ithis Order.”
This right is enshrined in section 48¢ of the Civil Proccdurc
Code,

What provisions governed the

award of this ex parte Mareva
Injunction?

The statuiory foundation for thu Supremc Court to
award injunctions is to be fouud in section 49 (h) the-Judicature
Supreme Court Act which is modclled on soction 25(8) of the
Supreme Court of Judicaturs Act {18733 (U.K.) now 37(l) of the
Supreme Court Act of 1981 as well as section %86 of the Civil
Procedure Coda. Insofar as material section 49 (h) reads:
"49(h) With respect to the law to
be administered by the supcome Court,
the following provisions shall apply
that is to say—
... a@n injunction may be
grantaed ... by an interlocu-

tory order oy the Court, in
all cases in which it appcars
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to the Court to be just or
conveniaont that such ordexr
should be made; and any such
order may be made cither
unconditionally or upon

such terms and conditions as
the Court thinks just."...

Then in recognition that exceptional circumstances may warrant
an ex parte application, section 486 of the Civil Procedure
Code reads in part:

"486 ...

'Ex parte' applications in special cases

But the Court or a Judge, if
satisfied that the delay caused by
proceeding in the ordinary way would
or might entail irreparablc or
serious mischicf, may make z2ny order
‘ex parte' upon such terms &s to costs
or othcrwise, and subject to such
undertaking (1f any), as the Court or
Judge may thank just; and any party
affected by such order may move to
set it aside.”

In the interests of justice, <s indicated, the
mAandatory order of the court also provid~as that The Bank
serve the injunctive order on Yap. There can be no scrious
cormplaint in this regard as we were told thst the Mareva
injunction was served on the afternoon of Monday 1llth CGctcber,
while the injunction was awarded on the afternoon of Friday the
8th. Yei, thore was some prejudice to Yap as paragraph 8
of his affidavit states:

"g. That on Monday, October 11lth, I
attempted to withdraw funds from my
personal account at the Jamaica
Citizens Bank, King Street, but was
advised that the account was fiozen
and that I must direct any qucries
1o the Law firm of Myers, Fletchcr &
Gordon. Ifnguiries by my Attorneys-at-
Law confirmed that a Mareva injunction
had been applied for and obtained
in this Honourable Court, by the
Plaintiff Bank, on October ¥, 1993.F%
Of a more serious nature was the effect of the Mareva
injunction on Yap's account in Miami. The correspondence

speaks for itself. Yap wrote as follows:

"

s
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"Octooer 22, 1993
Mr Peter McWilliam
Vice Prasident, administracion
Jamaica Citizens Bank Miami Agency
2UU s. Biscayne Blvd, suitc 3550
Miami, Florida, 33131-2332

Re: MAREVA INJUNCTION
Dear Peter,
1 acknowledge with thanks your
facsimilc this morning with the
marcva injunction,
Kindly confirm in writing that my
accounts arc frozen pursuant te the
authority of the marava injunctien
obtained in Jamaica,

Yours truly,

sgd/ Dalton Yap
C©: William Hinds, SVP, Miami Agency Bank."

Tne miami agency of The Bank responded as follows:

“Mr. Dalton Yap, <Znd Gctober 1993

Lot # o

Off Charlton Avcnue

Mandeville,

JAMALCA '

Dear S.ir,

Your telefacsimile of today's date
refers.

Please note that your accounts have
been frozen based upon our lawyers’
opinion that we are permitted to do so
under the ‘Mareva'® injunciion, a

copy of which you lhave in your
possession.,

Yours ftaitnfully,

sgd/ Peter kMcWilliam
Vice President Adminlistration.”

Since an ex parve orxrder 1s by its nature provisional,
the ordinary ex parte injunction 15 usually granced for a
shert period of five days: see Order 29/1/16 {1969 White Book.

in Z Ltd v A-Z & AA-LL 11982; 1 ¢ B 555 av 567 - 588, Kerr L.J.

gives excellent reasons wny a fixed return aate 1s undesirable

for Mareva injunctions., He says:
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"... While subsequent hearings inter
partes may be unavoidable :in many
cases, thesc involve additional time
for thc court and costs for the
parties, and also for any possible
1nterveners, such as banks. #Hor this
reason I feel doubrful whether it
should become the practice in cvery
case to fix a rcturn aate at once.

It secms to me that such a praciice
would have two undesirable conse-
quences. First, it would tond to
lessan the degree of thought which
snould be given to ensuring, so far
as is then foreseeably possible,

that the appropriate order 1s made

on the ex parte application.
Secondly, return dates given as a
matter of routine will clutiter up

the courts, and in particular the
Commercial Court, with hearings on
Mareva injunctions to an evan

greater extent than is already
happening. Morcover, in most cascs
when return dates are given on the
original application I think .that it
will be found that this wiil usually
be followed by an applicacion for an
application for an adjournment, ofien
by the consent of both partics, and
it then takcs further time on the
part of the listing cfficer, and often
of thec court itself, io deal with
such applications. 1In this connection
it should also be borne in mind: that
in many cases of Mareva injunciions
the defendant may be outside the
jurisdiction or otherwise difficulc
to serve expcditiously and thatc
thercafter furthoer time will usually
be nceded by both parties to consider
whether, and if so to what cxtent,
the criginal order rcquires
adjustment and whether or not any
contested hearing inter partes is
neccssary for this purpose.”

It must be rzcognized that the Hareva jurisdiction however,
is exceptional. As the circumstances are usually urgent, the
initial application is invariable ex parte. Mustill J, as he

then was, sets out its unique featur=zs in Niedersachsen (supra).

At p. 403 the learnzd judge said:

"... In the ordinary way, a

plaintiff seeks an interlocutory
irjunction for the purposc of holding
uncil trial the substantivec relicf
which he hopes to obtain on final
judgmenct. The interlocutory injunc-
tion is a direct reflection of his
causc of action. The reclief granted
on a Mareva application is of a quite
arfferent character. It bcars no
relation to the relief granted at



“\

-]~

whe trial. The plaintiff, however
successful zt the tricl, will not
obtain a4 perpetual injunction in
terms of ithe interlocutory Mareva
injunction. The latter vecrs on
assets which in the great majority
of cases have no coanection at all
witn thz cause of action on which
the injunction 1is foundedq.”

it is alsc useful vo ada that in 2 Ltd v A-% & AA-LL (supra)

at 466, Kerr L.J. made the following cbscrvation:

*..The primary considzration shoula

be at the stage of the wx parce

application, ana wiat thoen appears

to beé the appropriate order."
On tinis basis, the crucial issue in this case waes whecher iche
order made dy Relid J, was correct and should nave oeen
maintained as The Bank contends or discharged as Theobalds J
ordained.

The respondent Yap moved promptly on 15th Octobper,

to set aside the ex pérte Mareva injuncition which effuectively
froze his accounts with Thg Bank, both within ana without thec
jurisdiction. Despitc the appsarance in the agreed note of
the judgment by Theobalds J, that the issuc was decided at
a day's hearing, counsel on both sides told this Court that
the nearings lasted scveral days over a period of six waeks.
The judge‘’s order in part, rcads:

"ee.1T IS HEREBY ORDERED AND

ADJUDGED THAT:-

1. Application granted for Dis-
charge of Marcva Injunction
granted on the §th October
1993;

2. Leave to Appeal granted:

3. Application for S
Execution refused

tey of
o
;
With respect to the refusal to stay execution, The Bank had
the foresight to secure a stay successfully from Wright J A and
Wolfe J A in this Court pending the cutcome of the appeal.

it 1S now appropriate to examine the meriis of ihe

oraer appealzd.
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Did the circumstances in The Bank's
affidavit justify Reid's J award of
a Mareva injunction?

The affidavit beforc Reid J was crucial to determine
if the learned judge was justified in granting the Marcva
injunction. The deponent Ewart Scott was the acting managing
directocr of The Bank. As such he had access tO-ltS records.
In detailing the misconduct of Yap, he specitied the reasons
for suspecting Yap of impropriety. Heic¢ is how ho outlincd it:

. As & result of guerics raised

by Visa International and Master Card
intcrpnational, the Bank conducted 2
thorough inteérnal investigation and
this investigatiion has so far revcalea,
among cther things, that:-

(Aa) The Defendant complatcly
(T) dls:cgard&d scvara; bank
4 guxdclines in sctting up
and managing the credic
card operatcionssy

(b) Tht Defendant circumvented
instructions from the Bank
to terminatc the processing
of such transcctions;

(c) The Defendant withheld
information pertaining to
the operation of this
service from thc Exccutive
management personnal of
the Bank."

Then in further particularising the misconduct of Yap, the
(;) deponent stated:

"morc specitically, the Defendant
betwocrn april and August 1993:-

(a) Established crodit card
relationships with certain
Telemarketers in the United
states and Antigua, without
the authority or knowledgc r
of the Bank, without carrying
out the appropriate credit
checks and procedurcs and in
contravention of thc conditions
of the Visa international
license, which prohibits
licensee Banks. from entering
into credit card relationships
with Mcrchants carrying on
business outside the licensee
Bank's region;
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(b) Delayed complying with
instructions from Visa
International and Master Card
International for dealing
with such relationships;

(c) Delayed communication to
2xecutive management of the
Plaintirf Bank of problems
which arose pertaining to the
salid operacions;

(d) Ciicumvented exacuctive manage-
ment's instructicons to
terminaite such arrangements, by
assisting in the setting up
of a fictitious office in
Kingston for onc of the said
Telemarkaters.”

Further the deponent stated that Yap:
. (¢) Authorised payments to the
said Telemarketers totalling
over Us$4«u0,000.00 which
authorisation was eithex
fraudulent or grossly negligent."

Then in conclusion the deponent added that Yap:
" (£) improperly caused ox

allowed &« portion of the
reserves held by the
Plaintiff bank to mcet poten-
tial liability arising from
disputed charges to be paid
out of the Bank.“

rr
(=2
©

As for the details of thc Yap's Miami bank accounts,
deponent stated:

"$. The Defcnaant is the holdes of
iwo accounts {(numbered 40000VU719 and
1u0UU11le0) at the branch of the
Plaintiff Bank in Miamz2, Floriua, 1in
the U.8.A. Between April and August
of this year, various sums were
deposited into those accounts,
totalling Us5412,137.00. The Dcfen-
dant over the same period withdrew
from those accounts US$356,478.00
som¢ Dy cheque and some by wire
transfer to Hong Kong, among other
places. There is now a balance of
USS4¥4,536.63 1n the said a2ccounts.
in addition, hc has “wo Certificates
of Deposit Accounts containing
US$4,701.C1 and US$5,4229.88,
respectively.”

It should be noted that deposits were made during the
specific period when the acts of fraud and misconduct werc

alleged. Further, the sums fraudulently deposited, bear a
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resemblance to those involved in dealing with the Poloemarkcters
without the authority to do so. Turning to Yap's accounts at
The Bank in Jamaica, he stated that:

"9, The Defendant also holds thrce

accounts at the Plainciff's King Street

Branch; which a&s at today's date,

have balances of Us$5,13¢.80,

J$411,008.00 and J$60,937.00

respectively.”
The authorities suggest that Ewart Scott's affidavait ought
to satisfy two tests at the ex parie stage. 1t must be a
good arguable case, in that Tne Bank cught to have good pros-
pect of succeeding at the trial. Secondly, there must bc a
risk that Yap would remove the funds from both thc Kingston
and Miami accounts so as to avoid payment, if judgment is given

against him.

Kerr L J sums up the position thus in Z Ltd v A-Z &

AA-LL (supra) at p. 585:

@ It follows that in my view Mareva
injunctions should be granted, but
granted only, when it appears to the
court that there is a combination of
two circumstances. First, when it
appears likcly that the plaintiff
will recover judgment against the
defendant for a certain or approxi-
mate sum. Secondly, when thare are
also reasons to believe that the
defendant has asscts within the
jurisdiction to meet the judgment,
in whole or in part, but may well
take steps designed to ensure

that these arc no longer available
or tracs=able when judgment 1s

given against him."

if the defendant's assets arg abroad, ithen consideration ought
to be given for a worldwide Mareva injunction. This is
precisaly the order that Reid J made. »Since his competence

to do this was chrallenged in a forceful submission by

Mr. Wright for Yap, the validity cf that aspect of thc order
must now be examined. Equity acts in perscnem. Once “he
litigant was within the jurisdiction, cven if the land was

without, equity in its discretion, could provide a remedy.
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Thus, in Penn v Lord Baltimore [175uU] Vas Sen 44 or

27 E R 1132 - specific performance was grantcd as rcgards
land in the American colonies. Lord Hairdwicke L C, in
compelling the defendant,; Lord saltimorce to fix the boundarins
betwzen Pennsylvania and Maryland as had been agreca, stated
that:

"ees The conscience of thc party was

bound by this agreement; and becing

within the jurisdiction of the court,

which acts in personam, thc court may

properly decree it as an agreement,

if a foundation for it."

A similar statement of principle was mada by Lord Selbourne

in Bwing v Orr Ewing (No.l) {18393 9 App. Cas. 34 aL 40.

injunctaive relief to restrain a dcfendant from
proceeding in a foreign country, wae given in Re North

Carolina Estate Co., Ltd. [1889] 5 T L R 328. Vlhere the courts

of equity led in providing a remedy outsiae the jurisdiction,
the commercial court followed in creating cnd expanding the
jurisdiction of the Marcva injunction. The commercial court
was also influenced by the "saise conservatoire® of
continental jurisprudence: see Z Ltd (supra) at p. 573.

Mr. Hylton for The Bank helpfully referred the court to

Derby & Co. Ltd. and others v Weldon and others (No. 2) [1989]

1 811 E R 1000. The following passage by Lord Donaldson M R
at 1009 sets out the position with clarity:

" in my judgment; thc koy
requirement for any Marcva injunc-
tion, whether or not it gxtends

to foreign assets, is that it
shall accord with the rationale

on which Mareva rclief has becn
based in thc past. That rationale,
legitimate purposc and funda-
mental principle I have already
stated, namcly that no court
should permit a defendant to

take action designed to frustrate
subsequent crders of thc court.

If for the achievement of this
purpose it 1s necessary to make
orders concerning foreign asscts
such orders should be made
subject, of course, to ordinary
principles of international law.
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Wwnen 5ir Nicolas Browne-Wilkinson V C
s2id that special circumstances had
Lo be prcsent to justify such an
exceptional order, I do noi under-
stand him to have bcen saying more
than that the court should not go
further than necessity dictates that
in the first xznstance it should look
to assets within the jurisdiction
and that in tiac majority of cases
there will be no justificiition for
looking to foreign asscts.”

Further on the samc page Lord Donaldson cites the modcrn

cases where worldwide order was dgranted, It runs thus:
S The realaty is, I tinink, that it

1s only recently thaet litigants have

sougnt extra-terr-.torial rclief and

chail ithe courts have had to consider

whether to grant it and on what

conditions. During the last year it

has becn grzntea in the three cases

to which 3ir Nicolas Browne-

Wilkinson V C rcferred, namely the

Babanaft cas: [1989] 1 All E R 433,

11989; 2 w LR 23%Z, Republic of

Haiti v Dubalier {1989] 1 All E R

450, {198%) 2 W L R 261 and

Derby & Co Ltd v Weldon (No. 1)

{1989§ 1 A1l E R 469, [1989] 2 WL R

270. Counsel for CMi seeks to

distinguish the Babanaft case on

the grounds that thes injunction was

granted in aid of exccution cf an

existing judgment. This I acccpt

as a distinction in that the court

will have less hezsitation in taking

measures in support of a judgment

creditor than it would in support

of a potential judgment creditor.

The dzcision in Republic of Haiti

v Duvaliexr (supra) he sceks to
distinguish on the grounds that

it was a tracing case and that

the funas were under the control of

an agent resident wicthin the

jurisdiction. This is certainly

A distinction in fact, although I

am not sure that 1t is one of

principle. 1n Derby & Co Ltd v

Weldon (No. 1) (supra) he seeks

to distinguish on the ground that

the defendants had assets within

the jurisdiction, but, for the

reasons which I have alrcady

given, i do not.consider this to

be a distinction in principle.”

Lf the assets are within the jurisdiction, then the Mareva
injunction pracludes Yap from dealing with it. The relevance
of this in this case is that, the order made by Reid J,

includes Yap's accounts at the Kingston branch of The Bank.
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As for thc assets abrcad, to my mind it 1s clear

that, from the wording of the order made by Reid J, .

it precluded dealing with assets:

"wheresoever situate in so far as the
same do not exceaed the sum of
US$400,000.00 and in particular from
withdrawing or transferring the funds
in his accounts at Jamaicz Citizens
Bank, until judgment or further order
hercin."

There is a proviso to the injunction which is important.

reads:

“"PROVIDED THAT:

This Order is declarcd to be of
no effect against, and 1s not
intended to bind any Thira Party
outside of the jurisdiction of
this Court, directly or indirectly
affected by the terms of this
Oru2r, unless and until this
Order shall be declared cnforce-
able or recognizcd or is enforccd
by any Court of the jurisdiction *
in which thc Defendant's assets
are situated and in particuler,
the Courts of the State of
Floricda in the Unitea states of
America."

Lord Donaldson continues on page 1012 of Derby (supra),

thus:

" The express reason for including
such a proviso was that Mareva
injunctions ‘have an in rem effect on
third parties' and that ‘Mareva
injunctions have a direct effcct on
third parties who arc notified of
them and hold assets comprised in
the order' (per Kerr L J in the

Babanaft casc {19689 1 All E R 433

at 438, [198Y) 2 WL R 232 at 240).
I know what was meant, but I am

not sure that it is possible to

have an 'in rem effect' on persons
whether natural or juridical

and a Mareva injunctioa does not
have any in rem effect on the assets
themselves or the defendant's title
to them. Nor does such an injunc-
tion have a direct effect on third
parties. The injunction (a) restrains
thcse to whom it is dirccted from
exercising what would otherwise be
their rights and (b) indirectly
affects the rights of some, but not
all, third parties to give effect

to instructions from those directly
bound by the order to do or concur

X 1§



-

-4 8-

in the doing of acts which are
prohibited by the order. Whether

any particular third party is
indirectly affected, depinds on
whether that person is subject to the
jurisdiction of the English courts."

At page 1013 His Lordship sets out a proviso which was no

doubt, the model for the proviso in this injunction. Perhaps

cne should add that the effective sanctions against a

defendant is imprisonment for contempt, or scquestration of

assets. In fact, Lord Donaldson in Derby (supras) mcntioned

another effective sanction at p. 1UlUG. He adapted the

injunctive relief which restrained a litigant from pursuing

his remedy in the common law courts. 1In rcfashioning this

relief, His Lordship said:

"...I think that a sufficient sanc-
tion exists in the fact that, in

the event of disobedience, the court
could bar the defendants' right to
defend., This is not a conseguence
which they could contemplate lighcly
as they would become fugitives from
a final judgment given against them
without their explanations having
been heard and which might well be
enforced against them by other
courts,"”

The purpose of this rehcarsal was Lo express concurrence

with Mr. Hylton's submission that this injunction has a

worldwide effect and it was valid exercise of the jurisdiction

of the initial order cf the ccurt beclow and ought to be

restored.

Was it correct for Theobalds J
to set aside the Mareva injunction
at the inter partes hearing?

The Bank adduced no further affidavit evidence at

this stage.

Since they were unaware of Yap's assets, apart

from his bank accounts, they could have served a notice of

disclosure on him so as to make this known: see Z_Ltd (supra)

at p. 577 & Derby & Co Ltd {No 2) (supre) at p. 1021.

ought not be fatal to The Bank's claim that thc injunciion

ought to be confirmed. What approach ought Theobalds J, to

have taken in secking to vary or discharge the injunction?

But this
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It must be that Yap ought to come witn clcan hands. This was

recognized in Avant Petroleum v Gatoil Overseas Inc. |198o ]

4 Lloyd's Rep. 236 at p. 242 where Neil L J said:

"(4) The HMareva jurisaiction is not
to be used so as to prevent the pay-
meni of trade creditors in the
ordinary course of busingss. (See, for
example, The Angel Bell {1980}

1l Lloyd's Rep. 832; [1981) Q@ B 65 and
pPp. 037 and 73.) But wher2 the party
enjoined seeks the discharge or
variation of a Mareva injunction to
pay trade crezditors or to discharge
other obligations, he will hav2 to
satisfy the Court that ithe order
sought will not conflict with the
policy underlying the Mareva
injunction. Iin many, 1f not in most,
cases the partvy =2njoined will thero-
fore have to show that he has no
other froce asscts which can be used
to make the relevant paymentis.

(see for example L & B v C (No. £)
{1961 1 Llioyd's Rep. 559)."

An instancc where an intervener succcedad in having

terms varied, was The Angel Bell {1980 1 All E R 480. This

was on the pbasis of cogent atfidavit evidence, Theobalds J
ought tc have examinad poth affidevits so as to detcrmine
whether The Bank had a good arguablc case and whether there
was a risk that Yap would remove his assets from the court's
jurisdiction beforc a judgment. it was also nccessary to
examinc Yap's afficavit to determine whether thcre werc any
grounds for varying or setting aside the injunction.

In his reasons for judgment, Thecobalds J makes no
mention of the serious allegations of fraud made by The Bank
and supported by affidavit cvidence. Thne learned judge
founda that The Bank used its privileged position as Yap's
banker, to secure information as regards Yap's account, but
this was no more that 1t was entitled to do by common law.

See Tournier v National Provincial & Union Bank of England Ltd

i1923] All E R Rep. 550 at 554(H). As for statutc - sece
section 45 and paragraph (d) of the Fourth Schedule of the
1992 Banking Act. The appellant could also have obtained

an order of disclosure, so as to be aware of all Yap's assets.
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Further, Yap's probity is in issue and no proper regard seems

to have been given to movements of funds by him from Miami to

Hong Kong, nor was any explanation to be found in his affidavit.

Mr. Wright submitted there was no onus on Yap to prove
anything. Yet if grave allegations are made, and there is
merely a blanket denial, then it is open to the court to find
that The Bank has a good arguable case to continue the
injunction. In paragraph 11 of his affidavit, Yap states:

"11. That I am a Jamaican Citizen
with supstantial assets in Jamaica
and have no intention of removing
them from the jurisdiction except in
the ordinary course of my business.
That my actions referred to in
paragraph 10 and 11 of KHr. Scott's
Affidavit were taken as a direct
result of my loss of confidence in
the Jamaica Citizens Bank and in
accordance with my desire to
immediately terminate my Customer
Relationship with the Bank, having
peen terminated as an Employee of the
said Institution.”

Yet he gives no indication of the extent of his assets. He

could have been compelled to disclose: se2 T S B Private Bank

International S A v Chabra [1992] 2 All E R 243. Had he
disclosed, it might have been appropriate to set aside or
vary .the:'injunction. If Yap indeed has substantial assets,
then paragraph 15 of his affidavit makes strange reading.
It reads:

15 That my personal and

professional life has been severely

disrupted as a result of the actions

of the Plaintiff Bank, and since

the imposition of this Mareva

Injunction, [ have had to seek the

assistance of relatives and friends

to support myself and my family as

I am unable to access any funds

whatsoever from my accounts."
If he. is indeed asset rich, i1t is odd that the income from
those assets are unable to keep him going. In any event, it
was open to him to have applied for modest sums for living
expenses which the court could grant so as not to make the

order result in oppression. See T D K Tape Distribution U K

Ltd v Videochoise Ltd [1965] 3 All E R 345.
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An examination of the learned judge'’s reasons shows
that he was unimpressed by Yap's affidavit. Here is how he
puts it:

" The Defondant's affidavit is a
pathetic attempt to provide reasons
why the Injunction should not have
been granted in the first place.
Therc are certain aspects of the
Plaintiff's Affidavit not dealt with
by the Defendant specifically, for
example, the transfers to Hong Kong.
The D2fendant dealt with paragraph &
of the Plaintiff's Affidavit but
there is nothing concerning the
transfer of funds from Miami to
Hong Kong. He described himseclf as
a businessman but there is no
indicatiocn of the type of business
he operates. The Plaintiff has
stated in paragraphs 8 and 9 the
balances in the Defendant's account
and these the Defendant has stated
are wholly inaccurate but he has
not said what are the correct
balances.”

Why then did the learned judge discharge the injunction.
Here are his own words:

" On the other hand, the Plain-
tiff having filed the Writ of
Summons herein has not followed it
up with a Statement of Claim.

The Plaintiff has put forward, in
my view, evidence based on informa-
tion and belief without stating
the sources of his knowledge,
information and belief. If those
paragraphs are deleted, there is
nothing on the fact of the
Affidavit which I could consider
as a proper basis on which the
Mareva Injunction was granted in
the first place."...

But Ewart Scott, the deponent was the acting managing director
of The Bank. The Bank's records, both at home and abroad,

in 1ts Miami agency were available to him. So the learned
judge was in error on that ground. Theobalds J was plainly
wrong in setting aside the Mareva injunction. The

authorities mentioned on page 242 of Avant Petroleum (supra)

Haemor Productions Ltd v Hamilton [1983]1A C 191 and

Garden Cottage Foods Ltd v The Milk Marketing Board {1984]

A C 130, recognized that it is appropriatc for an appellate court
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to treat the matters as at large and exercise its own
digscretion when the court below exercised its discretion on

wrong principles. See also Bvans v Bartam [1937] A C 473.

Conclusion

I am indebted to the able submissions by counsel on
both sides. During the course of the submissions, I was
persuaded one way and theg the other. But after a full
examination of the cases, and reflection on the arguments, 1
am convinced that The Bank was correct. So the appeal is
allowed and I would set aside the order of Theobalds J, and
restore the order of Reid J. Costs are to the appellant
both here and below, to be agreed or taxed. Since there are
allegations of fraud against Yap, and his bank accounts are

0 frozen, it would be in the interests of justice that there

be an order for a speedy trial.

RATTRAY P

~ Appéal.allowed. Order of Theobalds J set aside. Order
of Reid J restored. Costs to the appellant both here and in
the court below to be taxed if not agreed. Speedy trial
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