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COR: THE HON. MR. JUSTICE CAREY, PRESIDENT (&G.)
THZ HON. MR. JUSTICE FORTE, J.A. A
THE HON. MR. JUSTICE BINGHAM, J.&. (AG.) a
BETWEEN SAMAICA CITIZEHS BANK LIMITED APPLICANT/APPELLANT
AND DYOLL IHSURANCE COMPAWY LIMITED PLAINTIFF/RESPCHEDENT _
o AND LEON REID DEFENDANT/RESPONDENT ©
3 Michael Hylton for applicant/appellant.fintervener} P
; Gordon Robinson for plaintiff/respondent
Lawrence Haynes for defendant/respondent
Fr '
R 25th, 26th & 3ist July, 1991
c CAREY, P. (AG.):
.2 Dycll insurance Ccompany Limited are the plaintiffs in an
action against Leon Reid, in which they claim -
1. &n injunction restraining the Defendant
whether by himself or through his servants
and/cr agents from erecting or permitiing to
be erected on lands known as Lot 7 Eilly Bunn
in the parish of #t. andrew a building other
than a private dwelling house, to wit, an
apartment complex.
2. Damages for nuisance and/or breach of
e restrictive covenant.”

te intervene, or more precisely, to

{u

e The appellant applied for leav
be added as a defendant on the grounéd that as mortgagse in respect
of the premises known asg lot lio. 7 Billy Dunn in St. Andrew, his
rights and interests in the premises would be adversely arifected.

By an Order dated 24th June, 1%8¢, Haster Harris {ig.) refused the
Créer sought. The appeal iz against that order. The power of the
Court to add a party or parties lies in Section 100 of the Civil
Procedure Code. It is in the following terms {50 far as is material)

100, Sescscescesuescacsranancc oo

The Court or a Judge may, at any stage
of the proceedings, sither upon or withou: the
application: of either party, and on such terms




"as may appear to the Court or a Judge
to be just. order that the names of any
parties improperly ijcined, whether as
plaintiffs or as defendants, be struck
out, and that the names of any parties,
whether plaintiffs or defendants who
ought to have besn joined, or whose
presence before the Court may be necessary
in order to enable the Court effectually
anc completely to adjudicate upen and
ettle all the ¢uestions involved in the
cause or matter; be added.”

This provision embraces two differing situations viz,

parties who ought to have been joined and secondly, parties whose

-

" S

§fesence befcre the Courc may be necessary ©o eﬁgble the Court to
settle all matters in dispute effectually. The guestion at issue

in this appeal,; is whether the second sicuation envisaged in the rule,
covérs the circumstances in the instant case. Mr. Hylton for the
intervener contends that the order for joindef”éhould be made:

Mr. Robinson takes the contrary view.

The rule in England which is akin to Section 100 of the

Civil Procedure Code is R.S.C. Order 15

3

. 8 {2}{b}. The relevant
terms of the rule are identical -~
“whose presence befcore the Court is
necessary to ensure that all matters in
dispute in the cause or matter may ke

effectually and completely determined and
adjudicated upon.”

In dealing with this rule, Lord Denning, M.R. in Gurtner v. Circuit

119827 Z $.B. 587 at p. 395 said this -
M seessssoil Seems to me that when two
parties are in dispute in an acticn at law,
and the determination of that dispute will
directly arffect a third person in his legal
rights or in his pocket, in that he will be
bound to foot the bHill, then the court in
its discretion may allow him to b
as a party on such terms as it thinks fit.
By sc doing, the court achieves t
of the rule. It enables all matters in
dispute to ‘be effectually and completely
determined and adjudicated upon' between
all those directly concerned in the
outcome., ©



it
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The case under the rule which was superseded by R.85.C. Grder 15 r.6 (L.
showed that & perscn may be acded as a party who 1i1s airectly affected

either legally or financially by any order which may be made in the
action. 'Mr. Robinson submitted that a narrow meanin 1g should be

given to "financizl rights® and accordin ngly the mortgagee's interest

in the present act;ep was a mere commercial int eresba He relied

on AmOR V. Raphael Tuck & Sons, Litd. {155¢% 1 411 E.k. 273 where

Devlin, J held that & mere commercial interest was sufficient to
enable the jeinder te take place. ‘hat case was treated by a Privy

Council decision of Penang Mining Co., V. Choong Sam [1969; 2 malay

Law Journal 3Z as having been rightly over«ruled by Gurtner v.

Circuit {supra). #Amon v. Raphael Tuck & Sons, Ltd. {supra) repre-

sented the narrow interpretation of the rule which Gurtner v. Circuit

(supra) disapproved. The more liberal approach was also taken in

{

Re Vandervell Trusts: Wwhite v. Vandervell Trustees Ltd. & Anor.

119653 3 A1l E.R. 4£9%. Lord Denning at p. 469 expressed himself

in these woras ~

That wide interpretaticn was adopted and

applied by this court in the recent case of
Gurtner v, Circuit [1Svy: 1 A1l ®B.R. 324:
i¢9cb] £ 3.8, 587. 1 xnow that there have
been cases at first instance i{such as Amon

v. Raphael Tuck & Sons, Ltd, (19%¢7 1 A1l
E.R. 2735 {1956] 1 G.B. 357. and Fire Auto
and Marine Insurance Co., Ltd., V. Greene
129646 2 A1l B.R. 761: 118647 2 .k, 887),
when the rule has been given & narrow
intcrpretaticn. But that narrow interpre-
tation should no longer be ralied on. We
will in this court give the rule a wide
interpretation so as to snanle any party
to be joined whenever it is just anc conve-
nie L to 4o s0., It would be a disgrace to
the law that there should be two parallel |
proce=dings in which the selfszme issue was [

raised, leading to aifferent and inconsis-—
tent results,.®

in my view, cme of the purposes of joinder of parties, is

©o0 ensure that there is not a multiplicity of action. I am
reinferced in this view by the statement of Hachs L.J. in
Re Vandervell Trusts (supra} where he said at p. 500 -

it seems to me that ar jtnlnu that will
diminish 2 multiplicity of actions is gome~
thing which will diminish the cost of Yiti-
gation: accordingly that factor should be
taken into account when const:a;nu the above
rules. it follows, of course, haL I




“respectfully differ from so much of the
judgment of Devlin, J., in Amon v. Raphael
Tuck & Sons, Ltd. {19563 1 21i L.R. 2732
t1958) L. g.B. 357, as would tend fto a
narrow construction.”

This factor makes the modern interpretation, in my judgment, the
proper approach to Drder 15 r. ¢ and therefore to Section 100 of the
Civil Procedure (ode.

i must mention Sanders Lead Co. Inc. v. Entores Metal

Brokers Ltd. i1934; 1 &1l E.R. 657 in which it was held that -

"4 mere commercial interest in the cutcome
of the acticn, divorced from its subiect
matter, such as the interest of a creditor
of one of the parties, was not sufficient to
entitle a person to intervene,”

Hr. Gordon Rebinson relied very heavily on this case as

demonstrating the return by the English Court of appeal to the

narrow interpretation of the Order. but in my view, this case is
distinguishable from the present case. iIn that case, the Court,
was being asked to join "a mere creditor.” This case is valuable
however for another reason. It shows that there need be no cause
of action between the intervener and one of the parties; it is encuch that
the intervener has some direct interest in “he subject matter.
7 in the instant case, the party who wishes to be joined 1is the
mortgagee of the premises, In my opinion, the mortgagee has a far
more substantial interest in the cutcome of the action. ZIndeed,

Mr. Robinson said that if the action succeedad, the appellants

would be obliged to foreclose the mortgage and file suit. The
value of the mortgaged property, would plainly depreciate. This
concession suggests that not only are the financial interests of
the mortgagee affected, but so, would their legal rights.

in the result therefore, Master Harris fell into error

and applied the wrong principles to arrive at her decision. For

these reasons I agree with my brothers that the appeal be allowed
anc the order of the Court below be set aside., we ordered that the

appellant be added as a defendant and we made & conseguential order

as Lo cosis.



