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BEFCORE: THE RCW MR JUS
| LEE HOW MISS JU
. THE HGH MK JUS
BETWEELK JAMAIC BEXPORT CREDT N CLAIMANT/
CORPORATION APPELLANT
- AKD ALCRON DEVELCOPMEWT LIMITED PLAIHTIFF/
) : RESPONDENT
AND AUTILLELY FOUD PROCESSORS LIMITED DEFENDANT/
{{F RECEYVERSHIPD) RESPONDENT

- -

LA 1?zilguMS~ Yo, allan Yood and Ransford Zraham
instructed by Livingston Aluxander Levy fox
claimant/appellant

£
Crafton HMiller., Hancy iAnderson and Susan Richardson ‘
for plaintiff/rcspondent
K.C. Burke for Sailiff
July 5th & 1Uth and Decerber 4 193%1
WRIGHT, J.4,
This is an appeal against the undesmentioncd crder made by
Patterson J. on Hovaember 1%, 155%:
“IT I& HERESY ORDERED that the whole of the
goods listed in the SCh&éUlﬂ of the Bill of =Zals
exhibited to the said Affidavir of Roy Wiliiams be

e sold by tha Baillff and thai the procecsds of sale
be appliad in the followi ng manner:-

stly, for the payment ©f all fess charges and
€ns<es incurread by the Bailliff in taking posses-
n keeplng and syﬁllng the goods covered by the
Bill of Sale. The Bailiff is au therised to deduct
the amounts mentioned above in accordance with the
prescribed scale of fees.

Secondly, the net proceads of sale zshall be paid
into the Treasury to the credit of this Suit,

{a) o be applie satisfaction of the Defendant's
indebtedness te the holder of the bill of saie,
Jamaica Export Cradit insurance »orporatlon Limited,
the Claimant, and

{b} <hs burplao,
faction of the De
Plaintiff harein, A

d in satis-
s to the

H‘n
o




aWD IT IS FURTHER CRDERED that in respect of
the goods and chattels not covered by the Bill of
Sale to wit the 3 motor vohicles which ware seizad
and have been sold by the Bailiff, zhe proceads of
sale being in the hands of +the Bailiff, that the
Claimant do not have any claim thereto, and that
the Bailiff should proceed as Section {9 of the
Judicature (Civil Procedure Cods) Law directs, namely
"all moneys payable under a judgment levied by
execution, or otherwise undsr cho pProcess of the
Court shall be paid inte tha Treasury to the credit
oL the suit, unless the Court othorwiss dlrects™,
D the Court doth order that che bailiff's foes,
charges and expenses incurred in relation to the
said 3 motor cars levied shall b2 deducted from the
proceeds of sale of those goods and thereafter, the
net proceeds of sale shall be paid into the Treasury
to the crediit of thoe SUlt, o be applied in satis-
faction of the Plaintiff's JSudgmen-

sE5 IT I8 FPURTHER ORDERED T
P&y to Howerd Saint Clair be nevi; Bailiff {(the
applicant) his costs of and gccasiongd by these pro—
ceedings and alsoc that the Claimant do pay to the
‘Plaintiff herein its cosks of and occasioned by these
proceedings to be taxed if not agreed.

o
ket
)

S

Certificate for Counsel for Howard Saint Clair
Lennett, Bailiff (The Applicant) and for the Plaintiff.

AND, on Lpplication of Counsel for the Claimant,
special leave granted to the Claimant +to appzal in
accordance with Section 557 of the Judicature {(Civil
Procedure Code) Law.”

!

The seven Grounds of Appeal on the basis of which the appeal

. That the learned trial Judge srred as a matter

f law when he held that the motor vehicles and
ther goods not forming parv of the Dill of Sale
an be sold and the proceeds thereof paid to the
Plaintiff/Kespondent as an zxecution creditor as
SUCh an ordey is conirary o the previsions of
the (¢ j

Z. The lzcarned +triazl Judge errved as a matter of law
when he mads an Order centrary to the statutory
provisions namely, tho Companias Act which pro-
vided that after a Petitlon for winding-up has

2d to the Court a i
sala of the g
take place and the procesds ¢ :d to the
¢ in such goods
a

L £,
exXecuticn creditcr as ithe int i
all unsecurad

= <
have to be shared pari passu wi
creditors,
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2rred as a matter of law
when he failed fo appreciate that the Claimant/
Lppellant was also an unsscured creditor and

Lo wind up the
Defenéant/Respondentp mntillezn Food Processors
Limived before execution wos completed, that
the sxecution creditor would not be entitled to
have the whole of the proceeds of sale to the
detriment of the unsecured creditors as provided
by tbe provisicns of the Companices Lot
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attorney-at-law by letter informed the bziliff of the claimant's
interestc under a Bill of Sale in certzin of the goods taken in exscu-~

tion vig, the furniturc in the chairman's cffice and the factory

sale includsc thres motor cars, £iniszhed geods, furnishings and

Litlement of the ¢laimani to

ihe goods undor the Bill of Sale sc

D2:1iff could not relesss

them but it iz %o be noted that they wara not removed f£rom the premises.
Un December 12, 1568, ‘ust two waske after the azxecution of the

writ of Belzurs and gale che claimany prasantoed a petition unds
Companias Act for the winding up of ZunZillean on the ground that that

company was insclivent and unable to pay 1is dabis. The debi owsd <o

The petivion came boefore the cours on Pebruary 9, 1587 when, at

of Antillean, it was adjournad v March 2o, then o
o i e 8 iy Uy e o - e
iy te May 25, 1%67. tdhozge adicuinments ware

proceedings for the wiadiag-up of Jamincorp. Ho

been taken ragarding the psztiticn for the winding

Aeeordangly no liguid

T " LA < . B A P - I O Lo e M
nCWRVEY . 3T 1S relEVELC T notes vhat muc

1985 pursuany o the ®11Y of sale vhe

sntillean Into Reczivesship and appointad

in place whan tha

by public zucticn and on March 20, 1%27 he scld the ¢hres cars. Two
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¥e wiznh to anform you ihat mac ery ang &g u;.pmg i
for fish processing is covered by a 3ill of sale in
favou: of our clignt ted Docembar 1, 1983 and recgis-
teres on December @13, 3 Tk nies Registry.

cerne
o March 26, L9587,
éispcsiﬁfﬁd of the
breacn ¢f thes Compa Bt

”ell

the Company was pr : Tourv by our clients
on Decombary 12, 18 c s guite clezar cn zhs
pcint uhan arv grecunhion 2 he commancsment of
winding = rutents, The law
further ec L5 non complutaed
until tagit nas =T SRITU Sali,
ii is clieay At as the Petiition was
-ed on ucaw BXSCRLICH W25 ROt Com-
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The purperted sale by you is thersfors veid, ané
if you have funds in hand as whe proceads of such sale
they cennot be distributed to the execution crediter
Yo do s will constitute 2 broach of the law and our
clients will nave te held vou responsible thersfor,

Yours faiu:
LIVINGETON, AL

& LEVY

the ownership of the gco

taz 2311l of Sale and the othsr goods with particulsz
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0
o

ooterseon J. L3 corr



*in my view it does not lay claim, cither
gpecifically or by referencs, Zo the thras
moher venicles taksn in execution.®

But more of this anon. It was not unitil Mav 30, 1987 that the

®

ailiff notifieoc Zlcxon of the cliaimant’s ¢laim and reguesitad them
o admit or dispuis the %itle of the claimani to the goeds. But
Alcron weuld non asmit and as a rssuli the balliff issued ths
instant inc sadsr summens dated July 13, 1987 which resads:

TLILE thal you ard herdiby Sumnonsd
' d

tne Supreme Jouri on the Z7ih <
BT % 1 o fen wf the clock in
o Lhe hearing of un Application on
Howard Saint Claix the Bailiff
ot Magiscrate's O the parish
w That thse Plain Jamaica

4‘.. e &
insurance {orporation Limitea the
r and state the naturs and parti-
LY respﬂc;iv clalims to the goods and
ed by the Bailliff of the Resident
még¢st1= ©'s Courv for the parish of Saint Andre
under a Writ of Seizure and Lle dssued in this
action and maintain or relianguish the same and
abbde DY such Order as may b= made herain, and for
such Grdser to be made for cosis as may be just and
reasonable,

l..%..i

&

£ the HCONOURAELE Edward
Justice of tha bupreme Court of Judi
gauanesa, this 13 day of July 193

oI RS C n o
sob v Lo TR A .

TO: Thes Plaintiff

%
zlcron Development Limized
oX sns Attorneys-at-law®

However . <aspiis iz toxms of thiz summons it was not uniil
November 9, 15¢% alwmost threoe vears from the date of seizure and

over two yaars fyom the date of the summons, when the partiss wers
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before the cour clzimant's
goods cdverzd by the Bill of Sals, Daspiie the manifest intransi-
gence ¢f Alcron in this regard the lesrned trisl 3judge neveriheless
ordered the sala of all the goods secured fo JECIC and made the
bailiff'ﬁ feas in respect of these goods s priority claim on the
proceeds of szls.
Groﬂnds 4,v angd 7 of tﬁe Grounds of Appeal complain about the

manner iy wihich thz learned trial judge deslh with the goods coversd

by the Bill of Sales. I will, therefore, now addre my attenticn o



-

“this aspacht 0f the case.

Goods Hacured by the Bill of Szle

in written subrissions which wera amplifisd in arcuiounts Dalore

uf s main conteniions are set forth vies:

-

l y coneaced JBCL

1 3
At not to have be

1. &lcxon having &v
claim thosz good
ordsymd sold.

(S5
B

ua
cug:

<. facgt That from ths day
assarhed its claim,
1 1iff's feea for the pericd
ersistad in denying that
len ast on JECIC but cn

] -
Ll QRO .

The lsarned i

-

ial judge in making the sydsrs copmplained ¢f relied
upon the provisions of sociicons 358 and ¢§8 of the Judicature (Civil

Procedure Code! Law which read as follows:

555 - When goods or chatiels have been seizsc I
exacution by a bailiff, or oiher cfficer chazgu
with the execution of processz of the Court, anu
any claimant alleges that he is entitled under =
Rill ¢of sale or otherwxse, to the goods or
chattels by way of gecurity for debi, the Courv orx
a2 Judge may ordsr the sale of the whele or a part

therecf and cirect the appliicaticn of the procazds
of the such manner, anéG uponR such Zerw: as

way e

“605 jeleXn of &z
in any judgmGn

oprriy of any kind is seized
i ; ¢ or order in ans

4 WWLL
0*?2; than Judgmani dasbi
Getermined by ths qu“L
interplsadery SUMMORS
claimant aga;»su the

—y T ...
el X O t..n"‘_t

oot bv such
scuting the Judg-
-wa*qgi such

L COUE
in dispuba, a
thizd perso
of salie ox &
s aforegaig, by way of ﬁecu“w:y for s debit, the
¥ of the whele oxr part

Cours may crdey a sals
*h;:mcfg upon such cerms as wo payment of the
whole ¢r part of rhe secured debt or oktherwis
as it thinks fit, and mav dilrsct the zpplical
of the procesds of such sals: in such manner,
upcn such terms 25 e such Couri may seem f£it'.

[y

ot crfortunately he

m

ssems to have lest sight of the reguirement that
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thae court made should be “upon such terms 2u may be
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undue promisencs te the payment 0f the
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bailiff's fees. after setting cut che provisions of section §UB
{supra) and waking r=2ference toe the powser of sale contained in sec-

tion 55§ {(supra)
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Such circumstancesz. 1% is submitted thar due
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'nlea s EZat er case
if geis his costs from the exscution
who (if szuccessful) obiains a remedy
net the claimant. Similarly a
21 claimant gets | Hig inst
s} L3 i

i 'bcr
GEr SWINONRS .

it is certainly not difficult to idsntify ¢r apply the justice run-
ning threugh thisz provizion.

on ﬁue historical aspect <f tie legislation earlier raferred
to notice must ke tcaken of i}e fact that zsction 3%L and @068 {supra)

4
- . . o de e d e N T e e P e = =z oat ey o P .
‘8 LD pari naveriz with Order 17 zule ¢ of t“he Supreme Court
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Practice 1951 (UK} formerly Order 57 ruie 12 which waore first
introduced in the United Kingdom by tnre Common Law Procedure Act 186¢
and 24 Victoria C 126 section 13. Thesc rgvisions scughi to remedy
an injustice which arose fro& the fact that a dishonest debtor could
seek shelter from his creditors by means of a bill of sale far in
excesss of the debt due to the creditor who heid the bill of sale.
Those goods enjoyed immunity ‘against zeizure and sale To satisfy other
debts. The new provisions sought te rectify this defect by allowing

a4 sale of those goods. Bur Since justice to substi-~
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tute one form of indu

¥ the seguras gocds conditions wers

attached. Prominent among those conditions is the reguirement that

tice fjr ancther which would certainly be the

case just %o order the sale

upon sale of the aforesaid goods a surplus in excess of the secured

debt rmust be

~

©alisad, because it was never intended “o Czprive the
secured creditor of his interest. This pos.tion was clarified by

Lindley M.R. in Stern v Tegner (1898) 1L OB U7 at p.40 as follows:
g

‘"How I come to Order 57 R. 1Z: *Whern goods or
chattels have been seizad in exzcuticn by a
sheriff or other officer charged with the sxecu-
tion of process of the High Court, and any
claimant a2lleges that he is entitled, undar a
bill ¢f szle or ciherwise, +o +he goods or
chattels by way of security for debt the Court
©r a judge may order the sale of the whole or
a part thersof, and direct the application of
the proceeds of the sale in such manner and upon
SUCh terms as may be just'. That rule is copied
and reproduced with siight variations from
section 13 of the Common Law Procedure act, 1460
{23 and 24 VICT, €.128), the object of which 1
very concisely stated thus by Day J. {Day on the
Common Law Procedure ACte, <4th BEd page 261)¢
‘This section confers new and valuable powers,
Hitherto if the claimant established a titlie
T0 goods and however great the value by way of
security for however small a sum the execution
was defzated absolutely, as the Cecurt had o
power to provide for the realisztion of ithe
security and the disposal of the surplus or for
the payment of thé debt and discharge of tha
security by Lhe edecution creditor. This c¢efect
is now mended and’a convenient and much us:<
scheme for defeating credi-ors i interxrupt

u

nater on he had this to say:

“'But Order 537 R 12 was not interded to
deprive secured creditors of the benciit of
their security, and when this will, or very
likely will, be the effect of a sale the

i
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couxt ougnt not to direct the sale, but oughti
Lo dirasct the sheriff o withdraw,®

' H
iie iearped Master of the Rolls then proceeded e Geal with

il

thiré of which would be

£

ithe guestion of sale in three instances the

)
&3
T

he kad this to say:

f

applicable to che stant case. AL pags

"The thiré case is samewhat wore aifficenlt,

when it is ceubtiul whether the securicy is

suificient to pay cff the securedé creditor or

not, what is the riguc couyrss te take? The

& course in such & case is for the court

= e85 “he execuiicn crediitor will

he secursd creditcr against any

2, Wa mlil Pﬁt gy the sale’

nd the trLsLee

&cllned te give
oo -uponll the

€4 that if

=r2ff it is
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Lee aga:ubb an §
em perfectly sad

e
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5 ares sold by i
exXcvrsmely doubufal WhEthvl will be

enougx te pay the bill of szis ider. Under
those circumstances, how can it be Just to
anforce a sale and deprive him of his securlty?
Tnat would be to abuse the rule not to put it
inte op faukﬁn 1l & cass to neet which it was
passed.”

re
ho

it is patent from the judgment of the learned triai judge that none

of the abovewenticned faciors were considerad in coming to the deci-
siqn Yo order the sale. Indeed it was pointed ocut that the security
was even less than the debts due and that there was no evidence of
what 2 fcrced sale of the security would yield. In those circumstances
the sale would in ail lijkelihood do harm to the claimant ané no good

to Alcron {the sxecution creditor). in not dissinilar circumstances

bramwell L in Puarce v athins (L8C1} Fosisr & Fi nlayson®s Reporis

P.377 at p.37% bhzld that the claimant has a right tc “"nurse his

Mr. Miller for hlcron {the wvlsin veiff/respondent) dié not
seek to sustain the Crder for the sale of the goods secured by the
Bi1l of sale. incsed; any such effort would have been futile. The
vrder is aemonstrably bad and musi he sec 2side. The bailiff's fees
in respect of those goods must be pald by zlcron and the claimant is
entitled to the costs of appeal and costs in the court below with

respect to those goods.
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¢csts of the proceedings in the court below I can find no just reason
for requiring them at the hands of the claimant who was summoned to
court to see to its interest., It was oniy at court that the claimant's
interest in the secured goods was admitted. How then could the claimant
be held liable for any costs of those proceedings? It was submitted that
the claimant rendered itself liable by remaining in court after its claim
- was adnmitted and contesting the issue of the unsecured goous. Bui such
an argument is nct sound unless it makes out that the claimant was inter-
meadling where it had no interests to protect. But clearly that was nct
50 because, although the claimant could not lay claim to those goods as
being their property, yet consistent witlh the Interpleader summons which
required them to “appear and state the nature and particulars of their
respective claims to the goods and chattels seized by the bailiff" they
were entitled to remain in court and to state their ¢laims as unsecured
creditors. Significantly, there has been no finding that such a claim
was not maintainable. in thé circumstances the order that the claimant
pay the costs of the applicant and the Plaintiff occasioned by these
roceedings cannot stand. Those costs rest squarely upon the shoulders
of alcron,
in concliusion, therefore, the Appeal is allowed. The Orders
made in the court below except the oider for the payment of the
bailiff's fees etc. regarding the distress and sale of the ﬁnsecured
goods are set aside. The claimant is to have the costs of appeal and
iis costs in the court below, to be paid by Alcron, to be taxed if not
agreed. The costs of these proceedings incurred by the bailiff are to
be paid by Alcron and are to be taxed if not agreed. The net proceeds
of fhe sale of the unsecured goods are to be paid into the Treasury to

abide the order of the court.

HORGAN, J.A. o
5?. _” "1 have haa “the aavantage of~readxng the Juagments of my lea‘ned
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BINGHAM, J.5. {(AG.}

-~

This is an appe<al from a judgment of Patterson, J..
on 1&th Hovember, 1%&¢2 whereby ne ordereds:—

i A sale of gowds belonging to
he appellant under a 3ill cof Bale and
hat the proceeds be applied towards:
{a} The pevment of all fees, charges
ané expenses of the Bailiff.

oy The balance to
“Ieaqury in sa
cfendant/respeondent inaektedncss.

{ii} & sale of goods and chatiels not
coveraed Ly the will of Sale taken into
ezacution under a writ of selzure and
sale and the proceeds applied towards:

tal the payment cf all fees, charges
and expenses of the Balliff.

{b) the balance o be paid inte the
treasury to the credit of the
suit.

The grounds of appeal being advanced wore that:

11

|

That the learned trial Judge
grred as a matter of law when he

held that the moter vehicles and
other goods not forming partc of
the 5111l of sale can be scld and

the proceceds thersof paid to the

Pla¢n:11f/395pondent &

exgcuticn creditor as such an

der i1s conlrary to the provisicons
the Companies Acti.
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W
contrary ©o the statutory py:
namﬁlyg whe Companies Act which
p;ovLqu that after a Petition for
winding-up has bgen presented To

che Court and pefore executlicn 1is
completed by sale of the goods no
sale can take place and the proceeds
deliverad to the execution creditor
28 the interest in such goods have
to be shared¢ pari passu with all
unsecured creditors.

3. The learned trial Judge erred as a
matter of law when he failsd o
appreciats that the ulalman*fanyellant
Wwas aAlso an unscecured creditor andc
thlng presented a Petiticn to wind

up the Defendant/Regpondent, Antillean
Food Procuessors Limited before execution
was complated, that the ¢xscution
crediteor would not e entitled toc have
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b the whocle of the proceeds of
sale to the detriment of the
unsecured creaditors as providzd
by the provisions of the Companies
Act.

=f sale shoula be s
coais deducted for the Baili a
chie proceads thercafcer paid ove
1o s Clalmant/Appellant

The learned trial Judge
méaititey of law as he fzilad :c
appreciate cvhat the provisicns of
- the Comparies Act applied to both
red and unsecured creditors and
2 Petition for winding-up was
xecated and befeore exocutlon
completed noe Crder could be made
which in zffect adversely affected
secured and unsecured creditors.

LS

ar

5., The learncd trial Judge srred a2s a
maitteyr ¢f law when he failed to
appreciate that the Claimant/

o sppellant 1s a secured creditorn
srotectsd £i11 of Sale and
could not nacde liable for the
cost of the execution creditcer in
respect of the kailiff and conse-
guently furthesr erred when he made
an Order that the goods of ths
secured creditor, iLha Lpp: llant
should be scld to pay such cestc and
the proceeds thereafter paid to the
secured creditor.

oo
M~ U
/:jm

c...ypf"’Cl
bla&mar_;“ p“llaﬂL 0§ the JECLred
creditor, who could tlecL whachar
or noit Lo realise the security by
selling szme and the Judge erred when
he made an Order that the Chactels
rotectad by the Bill of sale should

The facis giving rise to the appeal are that the plaintiff/
respondent. as the judgment creditor is the lessor of premises occupied
by the defendant/respondent as the judgment debtor.

On Z2lst Cctober, 1336 vhe plaintiff/respondent obtained a
judgment against the defendant/respondent in the sum of U5$1,9%4,136.5

being an amount due for rental in respact of the demised premises. &

writ of seizure and sale was issued on 5th Hovember, 198&.



.5 been

(&%)

The defendanti/respondent had earlier on 3rd June, 184

blaced into receivership as a result of arrears due under the bill

of sale.
The Secured Goods {Grounds 4, & & 7}
in executing the writ of seiszurs and sale, the bailiff seized
items includang office equipment, furnishings, fixtures, factory

machinery and sguipment which had been secured to the appellant under
the bill of sale.

The appellants have contenced that as there was no issue raised
at the hearing of the interplesader surmons as to the undoubred right
of the appellant tc the goods forming part of their security, the
subsequent order cf the learned trial judge insofar as it -affected

= sgt aside.

e

the secured property was wrong and ought to
The beailiff had norice of the appellant’s claim to the secured

goods taken into execution immcediacely upon the seizure occurring.

Following shortly thereon on 1Zih December, 1556, the appellants filed

& creditors petition te wind up the defendant/respondent on the

ground of insolvency. It is common ground that the bill of sale was

granted te the appellant as security for a leoan to the defendant/

respongéent. The undisputed facts show clearly that when the

i

ant iegvied execution the defendant,/respondent was

o
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insolvent. &b bost it was winding up, the

sale of the assevs would realise sufficient funds o satisfy the

debt due to the appelliants, let zlone realise z surplus to satisfy the
other créditors including the plaintiffrespondent. although
persisting in ﬁheir claim to seizure of tne goods secured by the
bill of sale at the outset, the plaintzff /respondent later withdrew
this claim at the commencement of the hearing of the interpleader
SUMIRONS .

in such circumstances thoe submission by learned counsal for
the appellant that the learned triazl judge embarked on a frolic of
his own in oxdering z sale of goods forming part of the zppellant’s

security is not thout meritc. He relied for suppeort on




Stern v. Tegner {1298: 3 ¢.B. 37. There Lord Lindley, M.R. in

enunciating the principles applicable tc an order for sale in such

-

ces SUL Order LVII., r. 12, was nox
intended tec deprive secured creditors
of the benefit of their security, and
when this will, or very likely will,;
e the effect of s sale, ths Court
ought not to airect the sale, but
ocught to direct the sheriff o with-

draw. There are threz cases which
arise in practice. Firxst of all,
the case where the gecurity is ample
and wheyre the Bill of salse holder
tries to assert his vighis zc asz to
defear the esecuiicon creditor. That
is the common case which s. 13 of the
Comman Law Procadure hcoi, L1800 was

=~

intended to rectify. The bill of
sale helder cannot stand upon his
rigints wnen it is plaan that he is
defeating the execution crediibor,
which, of course, invulves the
assumptrion that after paving off the
ill of sale there will be something
left. 7That is & plain case: in such
a case a sale will be ordered. The
next case is wheres the saculity 1s
plu;nly gefrcieny. Tuen ii cthere ws
& sale there would not be & suLELubp
whence it follows that the cnly
proper counse is to direci uile sherif
to withdraw. Uhat has the execuiicn
creditor To 4o with ithe goods if he
cannct possibly get anyihing outb of

1&T 15 ano

=

!
|

m E-"

l-h

chemy i3 anovher plaxn case
The th ase is scmewhat nore
Grificu Wiaen 1v is doubtful

whazther the secuz:ity is sufficlent o
pay off the secursd creditor or not, wi
is the r.ught course tc take? The proye
course in such a case is for the Court
to say, ' Unless the execut.ion creiitor
will gusraniee the securad credi

against loss by sale, we will not OLder
the sale.’ @mere the axecution croditor
and ithe iruscee have declined to recesent,
and declined L0 give any guaraniee
against zny loss. That has induced ms ©o
look more carefully tban i cid in courk
into the evidence, and uponl the evidehce
+_am perfectly satisf.ed that if these
goods are sold by the sheriff it is
exiremely doublful wheiner there willi be
enough t¢ pay vhe bill of saie kolder.
Under those circumstances, how can 1t be
Just to enforce a sale, and deprive him
of his security? Thetv would L to apuse
the rule, not to puc it intc opc;ab*un

in a case to meet which i1 _was passed.”

3

(Emphasis supplied;
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it is ciear from the above that none of the courses

N -

giving rise tc an ordsr for sale were applicakle to this case. in

¥

the face of the undoubtea right of the appellants to the unencumbered
£

=

possession of the property secured by the bill of sale, the stand of

the plaintiff/respondent in persisting in their claim resulted in
the interpleader procecdings. Once they relinguished their claim

however, in ihe ligat of the evidence of insclvency there remained

o

nc valid pesis for the courso
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ordering & sale. rlthough he had a discreiion ©o do so, that had to

be based upon reasonable grounds and here norne existed.

e

|

indubitably therefore, the order relating to the secured
goods must be set aside as bad. This would include the order for
costs, charges and expenses incurred by the bailiff in relation to
the execution. Such must be borne by the plaintiff/respondent
whose persistence in its claim despite having full knowledgé of the
existence of the property securcd under the bill of sale from the
outset, brought about a situation which resulted in the secured
property being taken into execution. This claim they persisted in
although they were fized with actual notice of the bill of sale
before levying sxecutiocn.

45 to the unsecured goods {grounds 1, 3 & %), this situation

it

[uh

T

mn

an

o)
03

admits of no sasy sclution. These goods include throe

X

1s with the dispositicn of the procesd

]
O
(o}
=

he sale of these goeds

¥

that this appeal is mainly concernad. Cne is here faced on the one
hand with 2 judgmenti creditor who Ly obtaining a judgment before the

o
I

itself in the shoocs 6f a secured

[

winding-up had commenced has place

i
E:J
s
&
o
o
i
I
c;
[

creditor . The crucial guestion i judgment/creditor

is entitled to cbtain the fruiis of its Judgment resulting from the
execution and subsequent sale less the cdsts incidental thereto

or whether, having regard to the statutory provisions of section 239
when read together with section 340 of the Ccmpanises Act, it is

caught by the provisc thereto and therefore would rank for payment

equally with creditors of ithe same class; in which eventi the balance



of the pioceeds

~23-

from the sale of the cars ought to be pald itco

Court pending a winding-up order and subseguent distributicn by

the liguidator.

ections 239 and 30U read:

295, (1} Where a creditor has issued
execution against ihe goods or lands of
& ccmpany or has attached any debi due
e the company, and the company is sub-
seguently wound up, ne shall not be
entitled to retsin the benefiv of the
execution or attachmeni against the
liguidator in the winding up of the
company unless he has completed tis
execuiion or attachment before the
cuommencement ¢f ihe winding up:

{a; where any crecitor has had
notice of & meeting having
been called at which &
resolution for voluntary
winding up 1s to bc preposcd,
the date on which the creditor
50 had notice shall for the
purposes of the foregoing
provision bhe substituted for
the date of the commencement
of the winding up:

(L a perscn who purchases in good
faith under a sale by a bkailiff
any gocds of & company on which

an ¢xecuticon has been levied
shall ln all cases acguire a
gocd title Lo them againsit tha
liquidator; and

() the rights conferred by this

subsection on the liguidator
nay be set aside by the Court
in favour of ihe creditor to
such extent and subiact to
such terms as the Court may
think fit.

{2} For the purposes cof this section;
an executicon against goods shall be taken
to be completed by seizure and sale, and an
attachment of & debt shall be deemed to be
completad by receipt ¢f the debt and an
execution against land shall be deemed to bs
complﬁted from the date of the order for sale
or by seilzure as the case may pe, dnd, in the
case of an eqyuitable interest,; by the
appointmeni cf a receiver.

{3} In this section and in saction 300
the expression ‘gocds® includes all chattels
persenal, and the expression *bailiff’ includes
any cfficer charged with ithe execution of a
writ or other process.
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“360.—(1} ubject to che provisions

of subsection {3), where any goods of a
company are taxen in execuilion, and;

before the sale therecol cr the completion
of the execution by the recelpt or recovery
of the full amount of the levy notice is
served on the bailiff that a provisional
ligulidator has been appointed or that a
winding up order has been made or that a
resolution for veluntary winding up has been
passed, the bailiff shall, on besing so
reguired, deliver the geeds and any money
seized or received in part satisfaction of
the execution to the iiguidatc:, but the
costs of the executicn shall be & first
charge on the goods cr money so cdelivered,
and the liguidator may sell th e gooasg or

a sufficient part thereof, for the purpose
cf satisfying that charge.

Ry 8

(2]} Cubject o the provisions
of subsection {3}, where under an executicon
in respect ¢f & judgment for a sum exceeding

forty dollars the goecds of a company ars
s0ld or money is pald in order to avoid sale,
che bail:rff shall deduct the costs of the
execution from the proceeds of ithe sale or
the money paid and retain the balance for
fourteen days, and if within that time
notice is served on him of a petition for
the winding up of the company having been
presented or of a meeting having been
called at which there is to be proposed a
resolution for the voluntary winding up of
the company and an order is made or a
resolution is passed, as the case may be,
for the winding up of the company, the
bailiff shall pay the balance to the
llguidator, who shall be entitlad to
retailn it as against the execution credit
{3} The rights conferred by this
section on the liﬁﬂiQQVOf may be set aside
by the Court in faveur of the creditor +o

such extent and sub3 ech Lo such terms &s
the Lourt thinks fit.'

Learned ccunsel for the appellant has submitted thal once
a winding up has commenced then such funds that are realised from
a sale by the execution creditor musi be held by the bailliff

pending the appointment of a liguidator for the benefit of the

creditors. He relied in support of this propositicn on several

autnorities commencing with Bowkett v. Fullers United Electric Works

Ltd, 11923] 1 K.B. 180. in this case & garnishee order was set

aside as it had nct been made absolute before the commencement of

the winding up. It was further held that in exercising its discrecvion



in making such an order, a Court cught to consider the position

of all the creditors and had to have due regard to any proceedings

which had besen instituted for

assets cf the judgment debtor

ensuring the distribution of the

Darl passu.

Counsel alsc cited in support D. Wilson {Birmingham} Litd.

V. Metropolitan Property Development Lid. & Ancr. [1%757 2 all E.R.

Lo

i14. This case was followed and applied in Rainbow et al v. Moorgate

Properties Ltd. {1971 2 &A11 S.R. 521.

A1l these cases, the latter two being based on section 3%5 (1)
of the Companies Zct (19<4¢) (U.XK.) which is in pari materia wit
section 30U of the Jamaica Companies Aci establish wich egual
consistency that a Court of Eguity leans against giving priority
to a creditor over other creditors of the same class. Where
accordingly, a creditor acts with knowledge of a state of affairs
to the detriment of other creditors of the same class in saaking to
carry a claim into execution then that creditor will not be entitled
to retain the benefit of the fruits chereof, but must allow the
pProceeds to be paid over into a common fund for the benefit of the
creditors of that class,

Learned counsel for the plaintiff/respondent in respcnse
sought te contend that es the bailiff was not fixed with notice of
the appellant's claim to the unsecursd goods prior to the sale and
distribution of those goods, they were therefore entitled +to retain
the benefit of the execution. He cited section 300 of the Companies

Act as well as Re: T.D. Walton Ltd., {19863 2z A1l E.R. 1i57. Reliance

was also plsced on Re: Grosvenor HMetal Co. Ltd. [1550: 1 Ch. D. &3

-

and Re: Memco Engineering Ltd. (19%85: 3 A11 E.R. 267 at p. 271 (1).

in Pe: T.D., Walton Limited (supra) as the notice of the

commencement of the winding up vroceedings was not received by the
sheriff befcre the expiration of the statutory period under

section 325 {1} of the Companies iAct 1948 {section 200 of the local
Act) the exccution creditors were held toc be entitled to retain the

benafit cof the execution as against the claim of the liguidatox.
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Re. Grosvenor Metal Co. Lid. (supra) referred toc was on the

particular facts on all fours with the circumstances which existed

in Ze T.D. Walton Ltd. (supra} and the conseguences for the

judgment creditor were the same.

Fe Memco Engineering Limited {supra) on the facts is

distinguishable as ithere the subject matter related to distress

being levied as well as an extended statutory periocd. it was this
that enabled the fact that the distress was levied within the threg
month periocd pricr to the winding up order to be caught by the
proviso to section 319 (7) of the Act.

in this casc sections 299 and 300 of the Companies Act have
to be read together in determining whether execution was completed
before the winding up proceedings commenced, as it appears that it

is only in such circumstances that the exccution creditor (plaintiff/
respondent) would be entitled to retain the benefit of the execution

resulting from sale of the mctor cars. Re Grosvenor Matal Co. Ltd.

and Re T.D. Walton Ltd. {supra),

in such circumstances "exscution would not be completed”
to enable the judgment creditor to lay claim to the fruits of the
judgment unless no notice of such commencement of a winding up was
received by the bailiff during the fourteen day statutory pericd
following execution and sale of the goods. 1n such a case, the
execution creditor could lay claim to the balance of the proceeds
of sale remaining after deducting the costs of execution remaining
in the bailiff's hand.

In the instant case, the sale of the seized cars was
effected on 2&th March, 1%4¢7. On 30th #arch, 1927 notice of thé
commencement of the winding up by way of the filing of the petition
was served on the bailiff. iIn such circumstances the bailiff was
coliged by virtue of the provisions of section 3466 (Z) of the
Companies Act to pay the money into Court pending the maging of a
winding up order. On the basis of these faccs, I therefore find
the reason being advanced by the learned judge below at pages 10

and 1! of the record of appeal in concluBing that:
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1 hold that the only proper construc-

tion to be put on the paragraphs cf the

claimant’s letter stated above is thau

it purports to advise the bailiff of

his duties and does not purport to lay

claim to the motoér vehicles in guestion;”
is not altogether correct. This would be so by virtue of the fact
that the petition for winding up filed by the appellant was a
creditor’s petition. One could regard this as clear evidence

supporting the fact that by such a course the appellants were

seeking to lay claim to a share in undistributed assets of the

company which would include the balance of che proceseds of the sale
of the cars taken in execution.

Learned counsel for the plainciff/respondent furcther goatended
that the appellant has filed a petition for winding up and not
pursued the matter any further. Since thait date no attempts had
been made to obtain an order from the Court.

The appellantson the other bapd. bas submitted that the

‘delay in the hearing of the petitian filed resulied from several

adjournments grantecd by reason of other pending proceedings, in

particular the proceedipgs to wind up an affiliated company,

. Jampincarp internstional Mexchant Bank which is the majority shase—

helder in the judgment debtor. In such circumstances it would haye
bgen unjust for the Court te disregard the claims of the.other
creditors.

With this submission, I am in agreement. 1 see Do warrank
for regarding the claim of cone creditor while disregarding that of
the other creditors. Thar would nct be doing eguity.

On the facts which the learned judge had before him and
having regard to the law applicable, I would allow the appeal and
set aside the order below. I would further order that th= costs of the
the bailiff resulting from: (1) his taking int¢ execution the

secured gocds be borne by the plaintifi/respondent; (ii) that the

costs of the bailiff in relation to the unsecured goods taken into

execution and sold be a first charge on the preoceeds of sale. The
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balance remaining te be paid into Court pending the winding up of
the judgment debtor; (iii) that the costs here and below to be the
appellants such costs to be taxed if not agreed; {iv} the costs
of these proceedings incurred by the bailiff are to be paild by the:-

plaintiff/respondent and are to be taxed if not agreed,




