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ROWE, P.:
By an action which was commenced by Writ on the 15th of Aprit,
1987, the respondent as plaintiff, claimed as Administrator of the estate
of Clinton Alfred Cox, deceased, under the provisions of the Law Reform
(Miscel laneous Provisions) Act for damages in respect of injuries
‘suffered by Clinton Alfred Cox on the 2Znd of April, 1981, and his
subsequent death on the 21st of April, 1981, The injuries and death
were allegedly caused by the negligence and/or breach of duty and/or
breach of statutory duty and/or breach of the contract of emplioyment on
the part of the defendant, its servants or agents.
A Statement of Claim was delivered on the 14th of April, 1988,
and paragraph 9 of that Statement of Claim states that:
"By reason of the matters aforesaid, the
deceased during his lifetime suffered

pain and suffering from the said injuries
sustained by him from which he died
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"19 days later on the said 21st day of

April 1981. The said deceased had a

normal expectation of life, and by his

death, his expectation of a healthy and

happy |ife was considerably shortened
. and his sald estate has suffered loss
" and damagé.t

The appel lant by the amended summons of the 26th of April, 1988,

‘askédﬂfhe‘cburf‘fbr an- Order o strike out the Writ of Summons and the

Statement of Claim on the ground that they reveal no reasonable cause of

action or that they were vexatious and an abuse of the process of the

Court.

The application went before the learned Master on the

" 10th of May, 1988, and he dismissed the Summons and granted leave to the

“ - appeliant to appeal to This Court.

The appellant adhered to the leave of the Master and In the
grounds of appeal filed in support of that leave, complained That:

"1. The Learned Master erred in finding

: that the action was maintainable
because of the provisions of the .
LAW REFORM (MISCELLANECUS PROVISIONS)
ACT when in fact that Act does
nothing more than permit the repre-
sentative of an estate to file an
action if a cause of action vested in
the deceased prior to his death. .

2. The Learned Master erred in finding
+that & cause of action was created
upon the death of the deceased by
virtue of the provisions of the LAW
REFORM {M{SCELLANECUS PROV.ISIONS). |
ACT when the Act only makes provisions
for causes of action created before
dea’h fo survive tThe death of The
deceased. : o

3. The Learned Master erred. in dismissing
+he Defendant/Appeliant's Summons
completely when the Plaintiff/
Respondent's Counsel had conceded in
submissions that a part of the
Ptaintiff/Respondent’s claim should
be struck out as being statute barred.

4. The Learned Master erred .in dismissing .
+he Defendant/Appel lant's Summons when
i+ was clear on the Pleadings that It
was impossible for the Plaintiff/

' ‘Respondent to escape the provisions of
+he LIMITATION OF ACTIONS ACT."
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Mr. Robinson has arguee Ph*edpport of grounds 1 and 2 that it
was clear on The face of The- plead[ngs of the plainfanf that the cause
of action accrued on the 2nd of-Apr;i 1981, and that epplying a period
of six years imitation, the period wlfhln which +he action could be
'frled explred on the 2nd of April, 1987, and conssquentiy a Writ filed
oﬁ The-15+h of April, 1987, was clearly ‘beyond the limitation period and

" on the authority of Ric¢hes v. Director of Public Prosecutions [1973]

2 All E.R. at 935, the appe!lant was entitled fo have the Writ of 3Summons
struck out as also the Statement of Claim as being an abuse of The process
of +he Court.

Mr. Muirhead, in‘rep¥y3To:fhesefsubmissions,.has relied rather

heavily upon the decision of The House of Lords in the case of Rose.v. Ford

[1937] 3 All E.R. aF 359. He relied in parficular on-The statements in
the judgmen¥ of Lord WrighT for his submission that in a case where a
person having been |nJured dies shorfly after the accident, that the
cause of action. wh1ch is mainTainable for the shortening of the deceased's
normal expecTa+ion of 1lfe, arlses at the momen+ immediately before death.

We.are. of +he view that Rose v. Ford (supra) was really concerned

with whefher or not the parflcuiar Type of action could survive for the
benefit of the esTafe and was no* a* a!l concerned with the Time at which
the cause of action arose and |s in no way he[pfui io =ny of the issues
which we have To de?ermane tn This case. |

Mr. MU|rhead referred to the | 1m?fa?1on Act and to the decision

of this Court in Melbourne v. Wan, Supreme Court Civi! Appeal No. 55/83

in which The-j&dgﬁépT of the CeQrT was given on the 2Znd February, 1985,
and submitted ThaT}%hanceee dealt with The common taw Tort. in his
submission the STa?uTe of 1625 dtd no? dezl expressly with special ity
claims and one of fhe causes of ac+|on thCh is referred To in the Writ,
+hat of breach of sfafuforv dufy, is akin to a speciality. He submitted
That a breach of +he Fac?ory Acfs is not governad by The six year limi-
tation period set cut 18 the T623 Limitation Act.

Mr. Robinson in his reply said that the Statute of 1623 need
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not have.mentioned:the breach_of‘sfafutory,duTy pecause_such a breach is
‘an action upon the case,.-isia fort, and‘fajts squarely within Thetsix
year !{imitation pericd.

" “in our view,. that argument might not be sustainable.

" Mr. Muirhead said that the Summons to sfrike out the Writ and
Statement of Claim:filed by the appeliant, is defqéfive and incurably
defective, dn that it did not make any specific reference fo the period
of limitation. The Summons as amended simply askedlfha? the Statement
of Claim and the Writ be struck out as they reveal no reaSOﬁabIe cause
of action or they were vexatious and an abuse of the process of the
Court. It is open to a detfendant to waive his right to rely upon a
defence founded upon the Statutory Limitaticns. As the appellant in
this case did not meke any reference to the Statute of Limitation in
+he Summons it was submitted that he cannol be allowed to make any use
of the limitation period in arguments before The Court.

in +he case of Riches v. Director of Public Prosecutions

(supra) the Summons in That case ¢id make specific reference To The
Statute of Limitetions, and that 1T was the intention of the defendant
+o rely upon the Statute. That Summons did say that The period which
applied was six years and therefore, it brought to the attention of The
parties at the very zariiont moment whai w3z The peviod of limitation
+hat was teing contended for.

We think that in this case if the appeliant wished to rely
upon the period of limitation he ought to have set ouf in his Summons,
not only tre fact that he wished so +o do, but zlso to set out what he
considered to have been the appiicable period. 1f that had been done
the question as to whether a breach of statutory duty was a Yort or was
+o be treated as a tort for purposes of fthe Limitation Act would have
been litigated before the Master and would not have come fresh before
This Court.

We think <=zt zzplying the principle that the point of law

should be crystal clear and should be on the face of It unanswerable
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before fhe erf and STa;emen. of Claim ought to be struck out, the
appeflanf has not meT the sTandard of proof required because the mefter
Is jeft In 3 s+afe where it is unclear to the Court what is the applicable
pertod of S;msfa||on where +the claim is for @ breach of statufory duty.
it is a|so unclear, on Th@ face of the Summons, -whether or nof the
appeilan| 1n+ended To rﬁly on any Statute of Limitations.
| We, Therefore, Th:nk +hat the appeal should be:x dlsmlssed-wj+h
cééfé ;o Tﬁé responden? o bé agreed or taxed. Leave granted to, the

defendant/appel lant o file defence within tweniy-one~days hersof.




