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Hugh Small, Q.C., & Michael Hylton for appeliants

Respondents not represented.

14+h, 15th & 16th October, 1986 &
Z20th January, 1987

CAREY, J.A.:

The appellants, in procesdings under Section 5 of the
Restrictive Covenants (Discharge and Modification) Act, sought a
declaration that restrictive covenants imposed by an instrument of
transfer (numbered 121682) dated 6th August, 1956 in respect of a
parcel of land known as 13a Norbrook Road, and owned by them, were
nov unenforceable by anyone and did not affect the said parce! of
land.

In a judgment which cccupied a protracted period of partu-
rition, and regretably did not provide us with the benefit of his
views on. tThe issues involved in This somewhat difficult area of law,
Malcolm, J., by an order dated 14th February, 1986 refused the
declaration sought. ke held tThat the covenants were not personal and

were enforceable,



I would preface my own observations on the principles
applicable by chronicling the conveyancing facts in respect of the
iands of which the appeliants and respondents are the registered
proprietors, and as regards the restrictive covenants imposed
tThereon. So far as 13a Norbrook Road is concerned; it originally
formed part of a larger tract of land, some 1551 acres, registered
at Velume 89 Folio 45 in the names of Harold Herbert Dunn,

Richard Farewzl! Williams, Gladys May Farquharson and George Forbes
‘MiTne and described as “part of Constant Spring Estate in the parish
of .5t. Ardrew', the transfer showed the imposition of certain res-
trictions of which the material clause numbered (2), provided as

fotlows:

(3) THE LAND the subject of this Transfer
shall not be sub-divided into smaller lotTs

for a period of seven years from the Twenty-
fourth day of September One thousand nine
hundred and fifty-four and affter such fTime

has expired shall not be sub-divided inio Lotfs
of less than One acre each.”

There is ﬁo evidence before us as to intervening transfers
in relation to this parcel of i{and but by virtue of a Transfer
registered on 24+h August, 1981, The present appelliants became
registered proprictors of the parcel of land. At that tTime. it was
also clear, that the land was subject to the same resirictions
imposed originally except that by then, the seven (7) years had
elapsed with the result that the covenant restricting sub-division into
lots of less than one acre cach had become effective.

As To Hillsborough Limited, the parcel of land (shaded blue
on the diagram submitted with our paperé) of which they are the
regIsTered proprietors, also formed part of the same larger plot to
which | have already referred, as owned by Harb&d Herbert Dunn and others.
In 1956 the original transferors ifransferred two portions of This

targer plot to Cecil Boswell Facey who in furn ftransferred one of



-ThéSe'ploTs=TO.MiP!brook~LimiTedﬁwho‘in furn-transferred that.plot

to its present owners, Hillsborough:Limited: i donot Think-there

ts any:dispute-that this plot:was ftransferred.subject to-the.res-~: ..
trictive -covenants+endorsed. on-the title therato.

CWith resssctto the pict of land-of which . Robert Bolt is.
the registered proprietor: (That shaded:green-on~fhe~diagram»submiffed)'r“
that alsc formed: part of the. 1551 acres:to which reference has.already
been -made. ~In=1970, Cecil Boswell Facsy transferred z.porticn of:this
fand :To:Sir-Phillip Sherlocksand:his:wife and they in:turn transferred
the said land to its present-owner. -The restrictive covenant.as To :-
sub~division:of-fhe: land.still touched and concerned:The. land,
Finally, | come to the plot owned by Reval Bank Trust Co. of Jamaica.:
Limited. Agajn:ThQT plet was_éisq_a pgrf_of the larger tract owned
by Harold_HéfﬁerT;DUhh_and'é?ﬁgfsiﬁhqﬁfh 1952'fréh$férred some 65
‘acres to Cecii;A{éﬁéﬁﬁéf.Dégisééfgf Hé;§ﬁ”f§fh $§jd”The fand to

B4 r-act\%a”aﬁus?i'rs'1:9'54; | ‘-la-,sutdlwded ‘I'he __'p-‘-ro+ info 14 lots, one of
-whzch IoT 8 was Transfﬁrrﬂd ?o Tha presen+ proprigtors. At all
sfages of Thu Transfor, +hc ‘rancfﬂrses Took subjec? +o The resfrsc-
Tive covenan?s endorsed on T“e *lTles ) - R
Mr Sma[! qubmnT% g ﬁha? when Thu Tronsfbrs \vfe madej..::n
fﬁefﬁ were no- words of annexs +ion | The resu!T of Tha+ faziure wéél
That The covenanfs amourit d To no more’ Than personai COVLﬂanTS and o
'3 accord|ngiy dld no+ run wnTh The iand There was fLr*her he sub*: 
.}“aTTed, no expr@ss assngnmenf of ?he bene+|+ oF +he covencn+s nor o
were +he covenanTs made bxprﬂsniy To run w:Th The !ard -and accordw.
3;nqu; & person who was not: The orlatnai covenan?ee could nof outain
':ahe benef|+ of The covenanf. {he excepTuon ?o +h|s prtnC|p!e would )
“be- The ﬂrea+;on of a bu|1d|ng schemb bu+ ?here was .no eVIdunce of :H:
ft.?such developmen+ on The fac?s :n The 1ns+an+ case,::i:'.m o |
| Some of ThCSb argumenTs can 15 my.vzew be shorfiy oisposed  -

:Of; lﬁ +he flrc? piacu it is noT W|+h rﬁspocf aifoge+hcr ciear




why Thece covenan?s should be Thoughf +o be personal The con-ff':

'veyanczng documenfs shov ?haf The severai fransferees for our

-Durposes covenanforsy ?ook subgecfffo +he resfrtcflve covenenfs,-'ﬂ

A!I The parT:es :n +hzs case are ass&gnees haV|na obfasned +|?te

to Thelr rospecfnve ho!dlngs by purchase° There can be I:TT!e 'ff _"

-'eargunen? +ha* fhe covenanTs are no+ negaf:ve |n na+ure.: There 'j=”'~‘f R

appears To be soae ques+ion as *o whe+her, aT The flme of fhe

: respec.:ve +ransfers when fhe covenanfs were faken ThaT The cern~;%”
'”anTor reuained any Iane in respecf of which profec?lon by The } 1;' e:ff
ecovenanfs WGS benng 1moosed The evndence whlch has been p[aceduu
ebefore us 1n +has respmc+ is;gtn ﬁy v1cw,_!ess ?han c]car Some ef
ﬁfhe‘cxh:blfs whlch are comprlsed in The record amoun+ To no more Than' 
::Eleg:ble cacography whtch could doub+le=s, have been expia:ned by |

]The respondenfs who regreTab!yg are noT represenfed in This CourT

| fBu+ l did ncﬁ unders+and Mro mell TO be 1ak:ng an ISSUO of ?h|s and
'.I can, Therefore go on +c consnder wheTher *he benefs+ OT fhe ”:.

1covenan+ was expressiy annexed .o ?he Iand or expressiy a551aned To 1T

f l+ was sa:d by Mr Smail Tha+ The absence of words of

'annoxafion was faTaI To enforceabziify of The covenanf Annexaflon
“is no however consf: uTed solely Dy The use of a prescribed formu!aag

'::Thls was made clear by “iiberforce J.,_(as he +hen was)

-Par?en v, Fifghf Qefueiitng Lﬁe [1962] 1 Ch 115 at page 130 where he :

'obseFVed -

L "1+ is; however well osfab!ished by fhe :
U suthorities fha? the benefit of res?rtcT:ve
... covenants can pass . to persons other +han The_';
““originai covenantee, even in the absence of
.- .annexation; prov1ded +ha+ cerTaln condaf:ons-'
"'"are fulfl ! led - - o

Far‘weli Jf,j, in. Rogers v, Hoscgood [1900} 2 Ch 388 had made prec:sely e

fhe same pOlnT more Thaﬂ half cenfury eariter when he sald af .

page 396




”Thc Courts_ have drawn The inference That the
par?z s'tn+endmo or in other words the uourfs

...have held on the True construction of the.
‘documents that they have contracted, Fhat the
.covenants shall or shali not run. wth Thb lond
from various circumstances.

in +ﬁc res;if Thc.reaf QUESIIOAYQS.“ nof wheTher The Trad:f?ﬁnal
formula ; w;+h :nfon# ?ha# ‘!'hq covenant may enure 1o The buﬂéTlf
of Thb vandor The:r auccessors ;nd cSSignS and o?h rs clatm1ng;. “
under Thcm +o ali or ony of The|r iands adJOlﬂlng ,.has bemn..
lnvoerbLT ra?her ons of in+cn+ton, wh:cn IT is qumICSibi .f..ﬁ.
ascerTaln from an examlncffon of fhe surroundina fac?s c% Thg ?lmc

of sale. Indeed on +hu auThorrTy of Qooers v, Hoscoood (suvra) it

can be sa:d fhan when +hc bennT;T of a re:?r1c+|ve COVﬁnanT has.”
:been onca cféariy annexedllo ane plece of Iand +hbru is a presuﬁp»
;on Thaf |f pﬁsces by an o;ssgnmen. of Thaf iand, ano IT may bn
said +o run wr%h The Eand in pquz+y as wall as a+ Py wx*houT proof
.=OI SpOC‘a| baroasn or reprbSGn?cflon on The asssgnmen? of Iand The
COVuF’ﬂT in such a case runs ws?h ?he }and because Thu aSS|gnee.has
| purchased some+h1ng whlch :nhered in, or was annGXHd o+ *he iand
which he boughf. See pef Co!llnsg L,J,, aT page 487 in Rogers v,
nosecood (cuprc) - o - -
S So far as The app !ah? s p!o. of.land is corcerwcd when tha
orIOEﬁal owners so!d +haT iﬂnd ?o haur:ce w:lflams Facey and ;mposed
resfrucf;ve covananfs Tnorvor; fhetr Jnfen-non clﬁar!y was To pro:ecT
or benefit the land retainad in certificate of title Volume 89 Foilo
45, It ca_nfri_o% be ‘in di spu‘f‘z: that' _j?hl;s_ﬁ're's&r;i;ﬁf'i,ye_- covenants thus
imPOSGHZFUh”Wﬁfh‘Tﬁé'Iéﬁdwﬁﬁd;éfé'éhforcéébiﬁfW?fHOUT express assign-
ment by The owner ‘for tha T:me be:ng of The laﬂd for the benefi+ of
”ﬁiCh They were :mposeon Ir wou{d seem To foilow ?hﬁ *the appeilanfs
?as asssgn es of The OF!GI?EI CovenanTor s !and are bound by Thc
ccvenanTs, The covenants Touch *nd concern +heir iand Re Unlcn of

London and Smith's Bank Ltd's Conveyance [19331 1 Ch. 611, and were




infended to run with the land.

| Alternatively, in my opinion, tThere is ground fcr saying
That the conveyancing data showed, that the original owners of +he'
land cohprised in certiticate of Title Volume 89.Folio 45, had
upon the sale of various plois from this land fo various purchasers,
ilsposed covenanis with the intention that they were mutually to
egnjoy the benefit of and be bound by the covenants, in other words,

there was a2 general scheme of development. E!llison v. Reacher,

[1908] 2 Ch. 374 the locus classicus on building scheme, requires

proof on the following facts:

i. The plaintiff and defendant must both have
derived title from a common vendor.

As To this, The present appel lants and respondents derive title from
a common vendor. The root of Title in respect of all the parties in
The present case, is certificate of fTitle Volume 89 Folio 45 regis-
tered in the names of Harold Herbert Dunn and others which it is not
now necessary to repeat.
ii. Previously +to the saie of the plaintiff's and

defendant's plcis, tThe common vendor must have

laid out The estate in lots subject To restric-

tions which were intended to be imposed on all

of them and were consistent only with some

general scheme of development, .......cc0s
The conveyancing history of first, all that parcel of land known by
the name of Norbrook, secondly, all that parcel of land known as
Constant Spring Estate, and thirdly, all that piece of land formerly
part of Constant Spring Estate but now known as Retreat, is that this
vast estate was prior to the sale To The present parties laid out in
lots subject to restrictions which were imposed on them zall. The
imposition of the restrictions is explicable only on the basis of some
general scheme of development.

iii. The common vender must have intended The

restrictions to be for the benefit of all
lots sold.



Seeing that substantially ihu sams - FOSTFICTIOﬂS wers |mposvd on a1|
the Io?s sold, Th i IT would seem To fol#ow ThaT Thp 1n+ﬂn+|on Wa's

for The benefsT of fhb IOTS sold Thb Dio+s of ?h parfles musT B
haue been bough+ from :hc cofmmon - vmndor on The foo+anq Thﬁf +hc  :

rmsfracflons were for Thc hencf:f of ThD oTher !oTso -

fv; Tne area +o wh!ch Thg scheﬂe ex?ends mus+ be _
“elearly defined. : T : e

Condition (iii), having been satisfied, then condition (iv) is an
iﬁevi*éb!é'gﬁféreﬁée +0“be€d%a§h,ﬁ}ﬁslfé the last tdﬁaiffoh;:éllh§ﬁe
.ins%fﬁﬁég}s;dFﬂébQVé§agcIh§ débuﬁéﬁ+§ﬁps+ bé%&ré.ué.{dén%ifyxfﬁé.éféa
of development clearly and no argument wég'ESVEhbéd.Téthé éch?}éfyg
For +tese': rbasons l am saf:sflcd Thcf iT was The partiest
intention that the various purchasars from a common vender of partfs
of & dﬁfsned area of land should have r:gh?s among Themsvlves ﬁin.'
fhe even+, | come to the’ conc!usion'fhaf-fhe covenan?s imposed Wéfe
_h6+ﬁpérsdnaiz%6nfﬁé Véndor but are eh%b%céab{é;.iThé:Fésuif'Té3fﬁé%"

+he learned judge's ords should be affirmed and the appeal -dismissed.

Kerr, P. {Ag.):

| have read the judgment.of Carey, J.A., and ! am.in ...
-agresment with his reesoning and conclusions and.there.is. nothing..

wThat 1. can usefully-add.

) agree W!TH +h0 JudgneﬂT Of Carﬁy, J A Whlch is as

incisive as 1+ is'conciss,




