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LEWIS, J. A.: On t h e  2 0 t h  of  J u l y ,  1957, t h e  p l a i n t i f f ,  who was 

a seaman f i r s t  c l a s s  g u n n e r ' s  mate on t h e  U. S. A. finvy 'iTawawat', came 

a s h o r e  a t  Kings ton  a t  t h e  V i c t o r i a  '.\;harf some t i m e  i n  t h e  a f t e r n o o n .  

The re  he  met t h e  d e f e n d a n t  Lopez, and a f t e r  some c o n v e r s a t i o n ,  d u r i n g  

which Lopez a p p e a r s  t o  have extended h o s p i t a l i t y  t o  him, he  went o f f  
r :  
L. w i t h  Lopez i n  h i s  c a r .  

L a t e r  t h a t  even ing ,  a t  a b o u t  h a l f - p a s t  s e v e n ,  Lopez, t h e  p l a i n t i f f  

and  one Angela C o n s t a n t i n e  and  a c o u p l e  of  o t h e r  p e r s o n s  were r e t u r n i n g  

from P a l i s a d o e s  A i r p o r t  fn Lopez'  c a r  - t h e y  had been on n s i g h t - s e e i n g  

t o u r  - and when t h e y  a r r i v e d  n e a r  t o  t h e  Regent I n s t a l l a t i o n ,  where t h e  

road  made a c u r v e ,  t h e  de fendan t  Jamaica  Omnibus S e r v i c e s '  t r u c k ,  d r i v -  

(' en  by t h e  de fendnn t  McCain, came around t h e  c o r n e r .  T h e r e  w a s  a c o l l i -  
I<--' 

C 
s i o n  and t h e  p l a i n t i f f  r e c e i v e d  a v e r y  s e v e r e  blow t o  h i s  r i g h t  elbovi, 

which was r e s t i n g  on t h c  s i l l  of  t h e  motor c a r ,  as a r e s u l t  of which he  

had t o  undergo e x t e n s i v e  med ica l  and s u r g i c a l  t r e a t m e n t  o v e r  a p e r i o d  

o f  a b o u t  two y e a r s ,  He h a s  been l e f t  w i t h  a deformed elbow; h i s  r i g h t  

arm i s  now s h o r t e r  than  h i s  l e f t ;  t h e  movements o f  h i s  elbow a r e  l i m i t -  

ed ;  he  h a s  l o s t  t o  some e x t e n t  t h e  u s u a l  power of  h i s  r i g h t  hand 2nd as 



a r e s u l t  of t h e  l a c k  of  u s e  of h i s  r i g h t  arm t h e r e  h a s  been w a s t i n g  of  

t h e  muscles  o f  t h e  r i g h t  s h o u l d e r .  

I n  r e s p e c t  of t h e s e  i n j u r i e s ,  he brought  t h i s  a c t i o n .  

A t  t h e  t ime  of t h e  c o l l i s i o n ,  t h e  p l a i n t i f f  was engaged i n  conver-  

s a t i o n ,  and a p a r t  from s a y i n g  t h a t  Lopez 'car  w a s  b e i n g  d r i v e n  a t  a 

speed  of  a b o u t  25 t o  30 t o  35 m i l e s  p e r  hour ,  he  w a s  u n a b l e  t o  g i v e  a n y  

accoun t  of  how t h e  c o l l i s i o n  occurked,  He d i d  n o t  s e e  t h e  t r u c k  b e f o r e  

t h e  impact .  Each o f  t h e  d r i v e r s  - t h e  two d e f e n d a n t s  - and t h e i r  w i t -  

n e s s e s  gave c o n f l i c t i n g  evidence  as t o  how t h e  a c c i d e n t  occur red . '  

I t  i s  n o t  n e c e s s a r y  t o  go t o o  e x t e n s i v e l y  i n t o  t h e  d e t a i l s  be- 

c a u s e  t h i s  a p p e a l  c o n c e r n s  o n l y  t h e  q u e s t i o n  of  l i a b i l i t y  of  Lopez and 

t h e  quantum of  damages awarded; and t h e  d e f e n d a n t s - a p p e l l a n t s  do n o t  

d i s p u t e  t h e  f i n d i n g  o f  t h e  l e a r n e d  t r i a l  judge t h a t  t h e y  were n e g l i g e n t ,  

The two v e r s i o n s  a r e  s e t  o u t  b r o a d l y  by t h e  l e a r n e d  t r i a l  judge 

a t  pp. 103 and 104 of  t h e  r ecord .  

McCaints  v e r s i o n ,  s u p p o r t e d  by t h a t  of  h i s  w i t n e s s e s ,  was t h a t  

t h e  c o l l i s i o n  o c c u r r e d  on a s t r a i g h t  p i e c e  o f  road  a t  Rockfo r t  a t  a 

t i m e  when t h e  t r u c k  was t r a v e l l i n g  a t  a r e a s o n a b l e  speed  and on i ts  

c o r r e c t  s i d e  of  t h e  r o a d ;  t h a t  t h e  e n r  d r i v e n  by Lopez was o v e r t a k -  

i n g  o t h e r  c a r s  i n  a l i n e  of  t r a f f i c  and i n  d o i n g  s o  t r a v e l l e d  o v e r  on 

some p a r t  o f  i ts  i n c o r r e c t  s i d e  of  t h e  road  and c o l l i d e d  w i t h  t h e  r i g k '  

s i d e  of  t h e  t r u c k  b e f o r e  i t  c o u l d  p u l l  back t o  i t s  c o r r e c t  s i d e .  

Lopez' v e r s i o n ,  s u p p o r t e d  by Angela C o n s t a n t i n e ,  was t h a t  he  was 

d r i v i n g  h i s  c a r  a t  a r e a s o n a b l e  speed on h i s  c o r r e c t  s i d e  o f  t h e  road  

and as t h e  t r u c k  came around t h e  apex  o f  a s l i g h t  c u r v e  i n  t h e  r o a d ,  

i t  t r a v e l l e d  f a s t  and i n s t e a d  of  h o l d i n g  i ts  c o r r e c t  c o u r s e ,  came on 

t o  h i s  c a r .  Immedintely b e f o r e  t h e  c o l l i s i o n ,  hc  swung t o  t h e  l e f t  

bank,  hav ing  b raked  h a r d ,  and h i t  t h e  l e f t  bank j u s t  b e f o r e  t h e  t r u c k  

c o l l i d e d  w i t h  him and j u s t  b e f o r e  h e  was a b l e  t o  b r i n g  t h s  c a r  t o  a s t o p .  

The l e a r n e d  t r i a l  judge,  a f t e r  a v e r y  c a r e f u l  review of  t h e  e v i d -  

ence ,  a c c e p t e d  t h e  v e r s i o n  g i v e n  by Lopez and Angela C o n s t a n t i n e  and,  

i n d e e d ,  a p p e a r s  t o  have p l a c e d  g r e a t  r e l i a n c e  upon C o n s t a n t i n e ' s  ev id -  

ence.  

The de fendan t  Lopez' c a r  r e c e i v e d  some damage t o  t h e  r i g h t  f r o n t  



headlamp, t h e  r i g h t  s i d e  and t h e  r i g h t  r e a r  f e n d e r  a s  w e l l  a s  t o  t h e  

r i g h t  p i v o t  window. T h i s  was t h e  damage i t  r e c e i v e d  d i r e c t l y  from t h e  

t r u c k ,  b u t  i t  a l s o  r e c e i v e d  damage t o  i ts  l e f t  headlamp and f e n d e r  a s  

a r e s u l t  of hav ing  s t r u c k  t h e  l e f t  bank, 

The l e a r n e d  j u d g e f s  f i n d i n g s  i n  p a r t i c u l a r  were t h a t  t h e  t r u c k  vrns 

t r a v e l l i n g  a t  a  f a s t  r a t e  of  speed immediately b e f o r e  and  a t  t h e  t ime 

of t h e  c o l l i s i o n  and t h a t  i ts  speed was unreasonab le ,  hav ing  r e g a r d  t o  

t h e  width  o f  t h e  t r u c k  and i ts  weigh t ,  i t  be ing  f u l l y  l a d e n  w i t h  a num- 

b e r  of  a r t i c l e s  which McCain s a i d  he was t a k i n g  t o  a dance a t  B u l l  Bay; 

and he found t h a t  t h e  c o l l i s i o n  was caused by h i s  n e g o t i a t i n g  t h e  l e f t  

hand c u r v e  a t  t h i s  unreasonab le  s p e e d ,  t h e r e b y  coming o v e r  t o  t h e  r i g h t  

hand o r  i n c o r r e c t  s i d e  o f  t h e  road and t h a t ,  i n  a t t e m p t i n g  t o  r e g a i n  

h i s  c o r r e c t  s i d e ,  a  manoeuvre n e c e s s i t a t e d  by h i s  p r e v i o u s  n e g l i g e n t  

d r i v i n g ,  he side-swiped Lopez' c a r .  

On t h e  o t h c r  hand, he found t h a t  Lopez was d r i v i n g  a t  a  r e a ~ o n n t - ~  

r a t e  o f  speed and t h a t  he was i n  no way blameworthy. He a c c e p t e d  t h e  

ev idence  of  Lopez, C o n s t a n t i n e  and a p o l i c c  c o n s t a b l e ,  Neysmith, who 

had v i s i t e d  t h e  s c e n e  s h o r t l y  a f t e r  t h e  a c c i d e n t ,  and r e j e c t e d  t h e  e v i -  

dence of  McCain and h i s  w i t n e s s  Pinnock,  and ,  indeed ,  of  h i s  two o t h c r  

w i t n e s s e s .  

On t h e  q u e s t i o n  o f  damages, t h e  t r i a l  judge awardod t h e  p l a i n t i f "  

s p e c i a l  damages amounting t o  £335. 14 .  3d. and g e n e r a l  damages amount- 

i n g  t o  323,920,  making a  t o t a l  of  £14,255. 14 .  3d. S p e c i f i c a l l y ,  he 

r e j e c t e d  t h e  p l a i n t i f f ' s  c l a i m  t o  a sum of %2,808. 3. gd. a s  l o s s  of 

e a r n i n g s  which was c la imed by t h e  p l a i n t i f f  as s p e c i a l  damages, b u t  he 

awarded under  t h e  head of  g e n e r a l  damages t h e  sum of %10,320 f o r  l o s s  

of p r o s p e c t i v e  e a r n i n g s ,  and a f u r t h e r  sum of  %3,600 f o r  p a i n  and s u f C  

i n g ,  e t c .  

Aga ins t  t h i s  judgment t h e  d e f e n d a n t s - a p p e l l a n t s ,  t h e  Bus Company 

and McCain, have appea led ;  and a  c ross -appea l  h a s  bcen f i l e d  a s  t o  t h e  

damages by t h e  p l a i n t i f f ,  

I s h a l l  d e a l  f i r s t  w i t h  t h e  main a p p e a l .  The compla in t s  made a g a i n s '  

t h e  l e a r n e d  t r i a l  j u d g e f s  judgment by t h e  d e f e n d a n t s - a p p e l l a n t s  a r e  two- 

f o l d .  F i r s t ,  i t  is s a i d  t h a t  he ought  t o  have found t h e  defendant Loper 



l i a b l e  t o  some e x t e n t  f o r  t h e  c o l l i s i o n  a l t h o u g h  i t  is conceded t h a t  

t h e  g r e a t e r  p o r t i o n  of  t h e  l i s b i l i t y  ought  t o  be  bornc  by t h c  a p p e l -  

l a n t s ;  a n d ,  s e c o n d l y ,  i t  is s a i d  t h a t  t h e  l e a r n e d  t r i a l  judge ought  t o  

have h e l d  t h a t  t h e  p l a i n t i f f  w a s  g u i l t y  of  c o n t r i b u t o r y  n e g l i g e n c e .  

On t h e  f i r s t  ground,  l e a r n e d  c o u n s e l  f o r  t h e  a p p e l l a n t  u rged  t h a t  

t h e  d e f e n d a n t  Lopez had more t h a n  once  s a i d  i n  h i s  ev idence  t h c . t  when 

he r e a l i z e d  t h a t  a  c o l l i s i o n  w a s  imminent h e  was t h e n  a b o u t  40 y a r d s  

away from t h e  t r u c k  2nd t h a t  b e f o r e  t h e  c o l l i s i o n  he  t r a v e l l e d  abou t  

18 y a r d s ;  and he s u b m i t t e d  t h n t  on t h e  b a s i s  o f  t h a t  e v i d e n c e  and  h a v i n g  

r e g a r d  t o  t h s  f a c t  t h a t  Lopez had s a i d  t h a t  he  hzd b raked  - and t h e  l e a r n -  

ed t r i a l  judge must have a c c e p t e d  t h a t  p a r t  o f  h i s  ev idence  - t h a t  t h e  

l e a r n e d  t r i a l  judge ought  t o  have found t h a t  Lopez w a s  t r a v e l l i n g  a t  a 

f n s t e r  s p e e d  t h a n  t h e  a p p e l l a n t  McCain. I t  was contended t h a t  s i n c e  t h e  

l e a r n e d  judge found t h a t  t h e  t r u c k  w a s  t r a v e l l i n g  a t  z n  u n r e a s o n a b l e  

s p e e d ,  t h e n  he  ough t  n o t  t o  have found t h a t  t h e  c a r  was t r a v e l l i n g  a t  

a r e a s o n a b l e  speed ;  and. i t  was f u r t h e r  s u b m i t t e d  t h a t  i n  t h e s e  circum- 

s t a n c e s  had Lopez been  t r a v e l l i n g  a t  a r e a s o n a b l e  s p e e d ,  t h e  c o l l i s i o n  

would p r o b a b l y  n o t  have o c c u r r e d .  So ,  by t h i s  p r o c e s s  o f  r e a s o n i n g  i t  

was sough t  t o  show t h a t  Lopez was i n  some way r e s p o n s i b l e  f o r  t h e  c o l -  

l i s i o n .  

c2 
Learned c o u n s e l  f o r  Lopez, on t h e  o t h e r  hand,  s u b m i t t e d  t h a t  t h e  

c o u r t  must l o o k ,  as t h e  judge was e n t i t l e d  t o  l o o k  and d i d  l o o k ,  a t  a l l  C. 
t h e  ev idence  r e l a t i n g  t o  t h e  s p e e d s  of t h e s e  two v e h i c l e s ,  and t h a t  i f  

one d i d  t h a t ,  one  found ample ev idence  as t o  t h e  s p e e d s  t o  j u s t i f y  t h e  

l e a r n e d  t r i a l  j u d g e ' s  c o n c l u s i o n .  I n  p a r t i c u l a r ,  he  drew a t t e n t i o n  t o  

t h e  e v i d e n c e  of  C o n s t a n t i n e  which,  as I have s a i d ,  t h e  judge e x p r e s s l y  

a c c e p t e d .  She s a i d  i n  h e r  ev idence  t h a t  t h e  c a r  w a s  t r n v c l l i n g  at abou t  

25 m i l e s  p e r  h o u r ;  t h a t  s h e  would d i s p u t e  t h a t  i t  w a s  g o i n g  at a b o u t  30 

t o  40 m i l e s  p e r  h o u r ,  and  t h n t  s h e  d i d  n o t  r e g a r d  t h e  c a r  as g o i n g  f a s t .  

C! She d i d  r e g a r d  t h e  t r u c k  as  g o i n g  f a s t ,  and t h c  t r u c k  w - s  c o v e r i n g  t h e  

d i s t a n c e  much more q u i c k l y  t h a n  t h e  c a r .  

Learned  c o u n s e l  a l s o  drew a t t e n t i o n  t o  t h e  f a c t  t h z t  McCain, who 

might  be  e x p e c t e d  n o t  t o  l i m i t  t h e  speed  o f  Lopez1 c a r  i n  Lopez'  f a v o u r ,  

had h i m s e l f  e s t i m a t e d  t h c  speed  of t h e  c a r  as  i t  came towards  him a t  30 



t o  40 m i l e s  p e r  hour.  

A l l  t h e s e  d i s t a n c e s  and s p e e d s  can  o n l y  be a p p r o x i m a t i o n s ,  f o r  

t h i s  c o l l i s i o n  q u i t e  o b v i o u s l y  o c c u r r e d ,  as one might s a y ,  i n  t h e  twink-  

l i n g  of  a n  e y e ;  and t h e  l e a r n e d  t r i a l  judge ,  i n  my v iew,  upon t h e  ev id -  

e n c e ,  was e n t i t l e d  t o  r e a c h  t h e  c o n c l u s i o n  t h n t  Lopez'  c a r  w a s  b e i n g  

d r i v e n  a t  a r e a s o n a b l e  speed .  

Whatever h i s  speed  may have been ,  one must l o o k  t o  s e e  what h e  d i d  

o r  whr~ t  he  o m i t t e d  t o  do a t  t h e  t i m e  o f  t h e  c o l l i s i o n  i n  o r d e r  t o  s e e  

whe the r  t h a t  speed  c o n t r i b u t e d  i n  any  way t o  t h e  c o l l i s i o n .  On t h e  

f a c t s  which t h e  l e a r n e d  t r i a l  judge found - and which have n o t  been 

d i s p u t e d  by t h e  a p p e l l a n t  i n  t h i s  a p p e a l  - Lopez,  k e e p i n g  a good l o o k -  

o u t  a l o n g  a s t r a i g h t  r o a d ,  saw t h e  l i g h t s  of  t h e  a p p r o a c h i n g  v e h i c l e  as 

t h a t  v e h i c l e  approached t h e  c o r n e r .  A s  soon as t h e  v e h i c l e  came t o  t h e  

c o r n e r ,  he  became aware  t h a t  i t  was on h i s  s i d e  o f  t h c  r o a d ,  head ing  

towards  him and t h a t  a c o l l i s i o n  was imminent u n l e s s  he  a c t e d  prompt ly .  

I n  t h o s e  c i r c u m s t a n c e s  he  a p p l i e d  h i s  b r a k e s ,  he p u l l e d  as f a r  as he  

c o u l d  t o  t h e  l e f t  - i ndeed  i n t o  t h e  bank - and n o t w i t h s t a n d i n g  t h a t ,  

was s t r u c k  by t h e  t r u c k .  I t  is q u i t e  obv ious  t h a t  t h e  t r u c k  had come 

c o n s i d e r a b l y  o v e r  t o  h i s  s i d e  of t h o  road .  The re  i s  no doubt  t h a t  i n  

t h o s e  c i r c u m s t a n c e s  Lopez d i d  a l l  t h n t  c o u l d  r e a s o n a b l y  be  expec ted  of 

him and o m i t t e d  n o t h i n g  t h a t  might r e a s o n a b l y  have been e x p e c t e d  of  him. 

The argument  t h a t  i f  he had n o t  been t r a v e l l i n g  as f a s t  as he was 

wha teve r  h i s  speed  may have been - t h e  t r u c k  would p robab ly  n o t  have 

h i t  him a p p e a r s  t o  me t o  be a b o l d  assumpt ion .  I t  must be  remembered 

t h a t  Lopez, a t  t h e  speed  t h a t  he was t r a v e l l i n g ,  s u b j e c t  t o  t h e  b r a k i d g ,  

was p u l l i n g  away from t h e  t r u c k  as  f a s t  as he c o u l d ,  and  i t  may v e r y  w e l l  

bc  t h a t  had he  been t r a v e l l i n g  more s l o w l y  h e  would have r e c e i v e d  a more 

d i r e c t  blow. 

F o r  t h e s e  r e a s o n s ,  I c o n s i d e r  t h a t  t h c  l e a r n e d  t r i a l  j u d g e ' s  f i n d -  

i n g  t h a t  he  was i n  no way blameworthy ought  n o t  t o  be d i s t u r b e d .  

On t h e  second ground,  i t  was u rged  t h n t  i n  t h e  c i r c u m s t a n c e s ,  t o  

which I s h a l l  r e f e r ,  t h e  o n l y  r e a s o n a b l e  i n f e r e n c e  t o  be drawn i s  t h n t  

t h e  p l a i n t i f f ' s  arm must have been p r o t r u d i n g  o u t s i d e  of  t h e  window nnd 

t h a t  i n  t h o s e  c i r c u m s t a n c e s  he f G i l e d  t o  t a k e  c a r e  f o r  h i s  own s a f e t y  



by k e e p i n g  a  l o o k o u t  f o r  a p p r o a c h i n g  t r a f f i c  and o u g h t ,  t h e r e f o r l ,  t o  

be  h e l d  t o  havo c o n t r i b u t e d  t o  some e x t c n t  t o  h i s  own i n j u r i e s .  

The motor  c a r  r e c e i v e d  what h z s  been d e s c r i b e d  as a "gouge" a l o n g  

t h o  r i g h t  f r o n t  door  abou t  f o u r  i n c h e s  belovi t h ~  s i l l ,  b u t  a p a r t  from 

some e v i d e n c e  which i s  n o t  q u i t e  c l e a r ,  t h e r e  i s  no e v i d e n c e  t h c t  t h e  

s i l l  i t s e l f  w a s  damaged. I t  i s  contended t h n t  s i n c e  t h c  s i l l  wns n o t  

damaged, t h e n  t h e  p l a i n t i f f ' s  arm must have been o u t s i d e  o f  t h e  window. 

He w a s  s e a t e d  on t h e  r i g h t  of  t h e  f r o n t  s e a t ,  t h -  c a r  h a v i n g  a l e f t  hand 

d r i v e ,  and between him and Lopez w a s  s e a t e d  t h e  g i r l  C o n s t a n t i n e .  

A l l  t h e  d e f e n d a n t s  had p l eaded  t h a t  t h e  p l a i n t i f f  w a s  c o n t r i b u t o r -  

i l y  n e g l i g e n t  on t h i s  ground,  that  h i s  arm w a s  p r o t r u d i n g  o u t s i d e  o f  

t h e  c a r ,  b u t  none o f  them gave any e v i d e n c e  a s  t o  where h i s  arm w a s .  

McCain o f f e r e d  no e v i d e n c e  whxtsoevcr  on t h a t  p o i n t .  Lopez s a i d  he  d i d  

n o t  know where i t  was, and s o  d i d  h i s  w i t n e s s  C o n s t a n t i n e .  The l e a r n e d  

judge was l e f t  w i t h  t h e  p o s i t i v e  e v i d e n c e  of  t h e  p l a i n t i f f  t h a t  h i s  arm 

was r e s t i n g  on  t h e  s i l l  b u t  t h c  elbow wns n o t  p r o t r u d i n g  o u t s i d e .  Pe r -  

h a p s  I might  ment ion  t h a t  t h e  ev idence  was t h a t  t h c  s i l l  w a s  a b o u t  two 

t o  t h r e e  i n c h e s  wide. 

Of c o u r s e ,  t h e  a p p e l l a n t  i s  e n t i t l e d  t o  have t h e  c o u r t  l o o k  n o t  

mere ly  a t  t h e  p l a i n t i f f ' s  d e n i a l  b u t  a t  a l l  t h e  e v i d e n c e  i n  t h e  c a s e ,  

a n d  i f  he  c a n  show, as he  c o n t e n d s ,  t h a t  t h e  i n e s c a p a b l e  c o n c l u s i o n ,  

n o t w i t h s t a n d i n g  t h e  p l a i n t i f f ' s  d e n i a l ,  is t h a t  h i s  clbow must havc been  

o u t s i d e ,  t h e n  he would be e n t i t l e d  t o  have a f i n d i n g  i n  h i s  f avour .  Hc 

would have t o  show t h a t  t h e  p l a i n t i f f ' s  elbow w a s  p r o t r u d i n g  t o  such  a n  

e x t e n t  t h a t  i t  went beyond t h e  s i d e  o f  t h e  c a r .  I n  my view, t h e  p l a i n t -  

i f f  c o u l d  n o t  be  h e l d  t o  be d o i n g  a dangerous  a c t  i f  i t  w a s  mere ly  r e s t -  

i n g  on  t h e  s i l l  o r ,  a l t h o u g h  p r o t r u d i n g  somswhat, w a s  w i t h i n  t h e  l i m i t s  

of t h e  s i d e  of  t h e  c a r .  A s  I mentioned e a r l i e r ,  t h e r e  w a s  e v i d e n c e  t h a t  

t h e  f r o n t  r i g h t  p i v o t  window was damaged. The re  wns a l s o  e v i d e n c e  which 

would l e n d  t o  t h e  i n f e r e n c e  t h n t  i n  a l l  p r o b a b i l i t y  t h e  damage t o  t h e  

d o o r  below t h e  s i l l  and t o  t h e  p i v o t  window was caused  by one o f  t h e  

s i d e  i r o n s ,  made i n  a C-shaped form, which s u p p o r t e d  t h e  box o f  t h e  t r u c k -  

Now, as l e a r n e d  c o u n s e l  f o r  t h e  p l a i n t i f f  s u b m i t t e d ,  t h e  f a c t  t h z t  

t h e  p i v o t  window w a s  damaged i n d i c a t e s  t h n t  something  above t h e  h e i g h t  



of  t h e  window s i l l  came i n t o  c o n t a c t  w i t h  t h a t  p a r t  o f  t h e  c a r  and  i t  

is a t  l e a s i  n o t  improbable  t h : ~ t  i t  was t h a t  same p a r t  o f  t h e  t r u c k  

which d i d  t h e  damage t o  t h e  p l x i n t i f f t s  elbow. Thc l e a r n e d  t r i a l  judge 

a p p e a r s  t o  have been  o f  t h a t  o p i n i o n  f o r  a t  p. 1 1 0  o f  t h c  r e c o r d  he  

s a y s :  "1 am s a t i s f i e d  ( a )  from t h e  t y p e  o f  damagc done below t h e  r i g h t  

window s i l l  o f  Lopezt  c a r ;  ( b )  t h e  t y p e  of  a n g l e  i r o n s  o r  s i l l s  used  

t o  s u p p o r t  t h e  body o f  t h c  t r u c k ;  ( c )  t h e  w i d t h  o f  t h e  body o f  t h e  t r u c k  

b e i n g  w i d e r  t h a n  t h e  c a b ,  and  ( d )  t h e  bcnding  o f  t h e  second a n g l e  i r o n  

o r  sillIs - he i s  r e f e r r i n g  t h e r e  t o  t h e  s i l l  o f  t h c  t r u c k  - " t h a t  t h e  

c ~ l l i s i o n ' ~  - I t h i n k  n b e t t d r  word would have been damage - " w a s  due  

r a t h e r  t o  t h e  p r o t r u s i o n  of  t h e  a n g l e  i r o n  o r  t h e  w i d t h  o f  t h e  body 

o f  t h c  t r u c k  beyond t h e  cab  t h a n  t o  t h e  p r o t r u s i o n  o f  t h e  p l z i n t i f f t s  

arm." 

The word Y t o r M  which a p p n r s  on t h i s  r e c o r d  is e v i d e n t l y  a c l e r i -  

c a l  e r r o r  and s h o u l d  e i t h c r  be  rqons '  o r  'gand91,  hav ing  r e g a r d  t o  what 

he h a s  j u s t  s a i d .  I t h i n k  i t  s h o u l d  r e a d :  " w a s  due r a t h e r  t o  t h e  pro-  

t r u s i o n  o f  t h e  a n g l e  i r o n  - and  t h e  wid th  o f  t h e  body.si 

I n  my view,  t h e  appellants, upon whom w a s  c a s t  t h e  onus  o f  p r o o f ,  

f a i l e d  t o  s u b s t a n t i a t e  t h e i r  p l e a d i n g  and  t h i s  ground o f  a p p c a l  a l s o  

f a i l s .  

I p a s s  now t o  t h e  c r o s s - a p p e a l  by t h e  p l a i n t i f f .  It is conven- 

i e n t  t o  l o o k  a t  t h e  way i n  which t h e  s p e c i a l  damages wcrc p l eaded .  

f sLoss  of  ca rn ingg :  P r i o r  t o  t h c  a c c i d e n t  t h e  p l a i n h i f f  had 

been  a c c e p t e d  by t h e  Bricklayers, Masons and  P l a s t e r e r s  Union,  

L o c a l  75, 208 Hamil ton  Avenue, White P l a i n s ,  New York, as a n  

a p p r e n t i c e  b r i c k l a y e r  w i t h  e f f c c t  from t h e  1 2 t h  November, 1958. 

A s  a r e s u l t  o f  t h e  s a i d  a c c i d e n t ,  t h e  p l a i n t i f f  h a s  been un- 

a b l e  t o  t a k e  up  t h i s  appo in tmen t  a n d  h a s  been  employed i n s t e a d  

as n c l e r k  i n  t h e  U n i t e d  S t a t e s  P o s t  O f f i c e  and  h a s  s u f f e r e d  t h e  

f o l l o w i n g  l o s s  o f  e a r n i n g s  - 
and t h e n  t h e r e  i s  n t a b l e  showing t h e  v a r i o u s  y e a r s ,  b ~ > g i n n i n g  a t  1958, 

e n d i n g  a t  1964,  what h i s  e a r n i n g s  as ;I b r i c k l a y e r  would have  been ,  t h e  

amount which he a a r n e d  as a p o s t  o f f i c e  c l e r k  and what t h e  d i f f e r e n c e  

- i n  t h e  f i r s t  two y e a r s  i n  h i s  f a v o u r  and  i n  subsequent y e a r s  n g a i n s t  



him - was, and on t h i s  t o t a l  of  ~ 2 , 8 0 8 .  3 .  9d. was r eached .  

The p l a i n t i f f  gzvc ev idencc  i n  s u p p o r t  of t h i s  cl<?im, t11nt p r i o r  

t o  h i s  go ing  i n t o  t h e  navy he had a p p l i e d  f o r  membership i n  t h e  un ion  

and a p p a r e n t l y  had bccn a c c e p t e d ;  and t h a t  he had commenced h i s  c o u r s e  

a s  a n  a p p r e n t i c e  b r i c k l a y e r  2nd s e r v e d  as suah  f o r  two months. I n  JTov- 

ember, 1954,  on h i s  1 7 t h  b i r t h d a y ,  i n  o r d e r  t o  a v o i d  compulsory n a t i o n -  

a l  s e r v i c e  i n  t h e  army, he v o l u n t e e r e d  f o r  s e r v i c c  i n  t h e  navy and s i g n -  

ed on  f o r  f o u r  y e a r s .  He s a i d  t h a t  i t  was h i s  i n t e n t i o n  a f t e r  t h e  f o u r -  

y e a r  p e r i o d  t o  r c t u r n  t o  h i s  t rzide and t o  become i n  due c o u r s e  n journcy- 

man b r i c k l a y e r .  Thnt  would havc t a k e n  f o u r  y e a r s .  

The re  was ev idence  b o t h  from h imse l f  and frvm a w i t n e s s  named 

Palmer ,  a b r i c k l a y e r  and i n s t r u c t o r  i n  h i s  c o u n t y ,  t h a t  b o t h  t h e  p l a i n t , -  

i f f ' s  f n t h e r  and h i s  b r o t h e r  were i n  t h e  same t r a d e  - and i n  t h e  same 

u n i o n  i n d e e d  - and Palmer s a i d  i t  would have b<?en c o m p a r a t i v e l y  e a s y  

f o r  t h e  p l a i n t i f f  t o  have r e j o i n e d  t h e  u n i o n  and t o  have p i cked  up  where 

he  l e f t  o f f  i f  he  s o  d e s i r e d .  But as d r e s u l t  of  t h e  i n j u r i e s  which t h e  

p l a i n t i f f  r e c e i v e d ,  i t  w a s  a d m i t t e d l y  no l o n g e r  p o s s i b l e  f o r  him t o  pu r  

s u e  t h e  c a l l i n g  o f  a b r i c k l a y e r ,  and hc had been compel led  t o  t q k e  s u c h  

employment a s  he  c o u l d  f i n d ,  which was t h a t  of a  t imek2eper  and  mail 

c o u n t e r  i n  t h e  p o s t  o f f i c e .  

Evidence  was t e n d e r e d  and r e c e i v e d  of a  t r a d e  agreement  r e l r t i n g  

t o  t h e  wages of  b r i c k l a y e r s  f o r  1962 t o  1965 nnd t h e  wages p l eaded  and 

g i v e n  i n  e v i d e n c e  were based  upon t h i s  agreement  and t h e  l e a r n e d  t r i a l  

judge a c c e p t e d  them as  b e i n g  n  c o r r e c t  s t a t e m e n t  o f  what a n  a p p r e n t i c e  

o r  a journeyman would havc been e n t i t l e d  t o  r e c e i v e  d u r i n g  t h a t  p e r i o d .  

However, t h e  l e a r n e d  judge,  upon t h e  ev idence  b e f o r e  him, d i s a l l o w -  

ed t h i s  c l a i m  f o r  s p e c i a l  damages; and t h i s  i s  t h e  f i r s t  compla in t  made 

by t h e  p l a i n t i f f .  He s a y s  t h l t  i t  i s  t r u e  t h a t  a t  t h e  t ime  o f  t h e  a c c i -  

d e n t  he w a s  i n  t h e  navy bu t  t h i s  was o n l y  a temporary  s u s p e n s i o n ,  as  i t  

were,  of  h i s  employment a s  a n  a p p r e n t i c e  and of  t h e  c o u r s e  upon which 

he  had e n t e r e d  a n d  which would havc l e d  u l t i m a t e l y  t o  h i s  becoming a 

journeyman. And he s a y s  t h a t  s i n c e  t h i s  w a s  c aused  by t h e  f a c t  t h a t  he  

w a s  bound a t  17 80 do n a t i o n a l  s e r v i c e ,  t h e n  h i s  p o s i t i o n  i s  tan tamount  

t o  h i s  h a v i n g  been  on a s o r t  of  l o n g  l e a v e :  h i s  job  was t h a t  o f  an ap-  



p r e n t i c e ,  n o t  o f  a s a i l o r ,  and t h a t  w a s  t h e  job i n  r e s p e c t  o f  which he  

was e n t i t l e d  t o  c l a i m  t h a t  he  h a s  s u s t a i n e d  l o s s  o f  e a r n i n g s .  

The l e a r n e d  t r i a l  judge d i d  n o t  a c c e p t  t h n t  view of' t h e  ev idence .  

H e  r e f e r r e d  t o  a passage  i n  Kemp and Kemp on t h e  Quantum o f  Damages, 

Vol. 1, 2nd E d i t i o n ,  pp. 8 & 9, r e n d i n g  as f o l l o w s :  

qfExpenses  a c t u a l l y  i n c u r r e d  b e f o r e  t h e  d a t e  o f  t h e  t r i a l  
c o n s t i t u t e  s p e c i a l  damage and s h o u l d  be s p e c i a l l y  p leaded."  

c] And t o  a n o t h e r  p a s s a g e  from t h e  judgment of Lord J u s t i c e  A s q u i t h  i n  

Shearman a g a i n s t  F o l l a n d ,  1950,  2  K i n g ' s  Bench a t  p. 51, i n  which t h e  

l e a r n e d  Lord J u s t i c e  s a i d :  

"Expenses which up  t o  t h e  t i m e  of  t h e  h e n r i n g  have n o t  
y e t  been  c r y s t a l l i z e d  i n  a c t u a l  d i s b u r s c m e n t s  s h o u l d  be  
c l a i m e d  as g e n e r a l  d:.tmages. 'I 

And he  s a i d :  a m  o f  t h e  view t h n t  n o t  because  c e r t a i n  i t e m s  a r e  spe -  

c i a l l y  p l eaded  i t  means t h e  p l a i n t i f f  i s  e n t i t l e d  t o  such  i t e m s  as  

s p e c i a l  damages. 

A f t e r  r e f e r r i n g  t o  t h e  s u b m i s s i o n  which I h,2ve a l r e a d y  ment ioned,  

t h e  l e a r n e d  judge c o n t i n u e d :  

"It i s  o b v i o u s ,  however ,  t h 2 t  a t  t h e  d a t e  o f  t h e  a c c i d e n t  he  

w a s  seaman f i r s t  c l a s s  g u n n e r ' s  mate of  t h e  crow of U .  S. A. Navy 

'Tawawa' and must have been  p a i d  some a l l o w a n c e s  d u r i n g  h i s  s e r v -  

i c e .  A s  a m a t t e r  of  f a c t ,  he  r e c e i v e d  p e n s i o n s  f o r  d i s a b i l i t y  

t h r o u g h  t h e  a c c i d e n t .  F u r t h e r ,  t h e  amount c l a imed  h e r e  i s  n e i t h e r  

a n  expense  a l r e a d y  i n c u r r e d  n o r  a n  expense  n o t  y e t  c r y s t a l l i z e d  

i n  a c t u a l  d i s b u r s c m e n t s  b u t  i s  i n  f a c t  s p e c u l a t i v e . "  

Learned  c o u n s e l  f o r  t h e  a p p e l l a n t ,  w i t h  some d e g r e e  o f  j u s t i f i c a -  

t i o n ,  h a s  s a i d  t h a t  r e a d i n g  t h i s  pas sage  w i t h  i ts r e f e r e n c e  t o  hhe two 

p a s s a g e s  of Kemp and  Kemp and Shearman v. F o l l a n d ,  i t  would a p p e a r  t h a t  

t h e  1 e a r n e d . j u d g e  was e q u a t i n g  e a r n i n g s  w i t h  expenses ;  and he s a y s  t h n t  

if t h a t  was what t h e  judge s a i d  and  i t  was on t h i s  b a s i s  t h a t  h e  r e j e c t -  

ed t h e  c l a j m  f o r  s p e c i a l  damages, t h e n  he  was i n  e r r o r .  

C I f i n d  i t  d i f f i c u l t  t o  c o n c e i v e  t h a t  t h e  l e a r n e d  judge would t h i n k  

t h a t  i t  wps o n l y  i n  r e s p e c t  o f  expenses  t h a t  t h e  c l a i m  f o r  s p e c i a l  dam- 

a g e s  c o u l d  be  a d m i t t e d .  I t h i n k  t h n t  i n  t h e  p a s s a g e s  r e f e r r e d  t o  hc  

mere ly  i n t e n d e d  t o  a p p l y  t o  l o s s  of  e a r n i n g s  t h e  p r i n c i p l e  e n u n c i a t e d  

i n  r e s p e c t  of e x p e n s e s ,  namely, t h a t  i t  i s  a f a c t u n l  expense  o r ,  as ap-  



p l i e d  t o  e a r n i n g s ,  a f a c t u a l  l o s s  and n o t  a p o s s i b l e  o r  even a p r o b a b l e  

expense  o r  l o s s  which is a l lowed  as s p e c i a l  damage. 

I n  t h e  i n s t a n t  c a s e ,  t h e  p l a i n t i f f ,  a t  t h e  t ime  he  r e c e i v e d  t h e  

i n j u r y ,  was s e r v i n g  as  a member o f  t h a  navy and i n  o r d e r  t o  e2.m t h e  

wages which he  c l a imed  as s p e c i a l  damages, he  would have  had t o  a p p l y  

f o r  r e a d m i s s i o n  t o  t h e  u n i o n  and become once more a n  a p p r e n t i c e  b r i c k -  

l a y e r .  He had p r o s p e c t s  o f  becoming a journeyman b r i c k l a y e r  b u t  t h o s e  

p r o s p e c t s  had no t  a t  t h e  t ime  c r y s t a l l i z e d  even i n  a p p r e n t i c e s h i p ,  f a r  

l e s s ' i n  employment as a journeyman. On t h a t  s t a t e  o f  t h e  e v i d e n c e ,  what 

t h e  l e a r n e d  judge had t o  d e c i d e  w a s :  t o  what amount w a s  t h e  p l a b t i f f  

e n t i t l e d  as f a i r  compensa t ion  f o r  t h e  l o s s  o f  e a r n i n g  c a p a c i t y  r e s u l t -  

i n g  from h i s  i n j u r y ?  and  i n  h o l d i n g  t h a t  t h e  c l a i m  ought  t o  be  d e a l t  

w i t h  as a c l a i m  f o r  t h e  l o s s  o f  p r o s p e c t i v e  e a r n i n g s  u n d e r  t h e  head  o f  

g e n e r a l  damages, and n o t  as s p e c i a l  damages, I t h i n k  he  t o o k  t h e  r i g h t  

approach  t o  t h e  m a t t e r .  

The e v i d e n c e  e s t a b l i s h e s  t h a t  t h e  p l a i n t i f f  i n  1954 had  t a k e n  s t e p s  

t o  e f f e c t u a t e  h i s  i n t e n t i o n  t o  become a b r i c k l a y e r  by j o i n i n g  t h e  un ion  

and e n t e r i n g  upon h i s  a p p r e n t i c e s h i p  b u t  t h i s  w a s  i n t e r r u p t e d ,  as he 

knew i t  would b e ,  by t h e  l e g a l  r equ i remen t  t h n t  he s h o u l d  per form n a t i o n -  

a l  s e r v i c e  and  h i s  c o n s e q u e n t l y  j o i n i n g  t h e  navy. A t  t h e  end of  t h i s  

p e r i o d ,  t h e  p l a i n t i f f  would have hzd t o  start a g a i n ,  i f  he  s o  d e s i r e d ;  

and  h e r e  we come, i n  c o n s i d e r i n g  t h e  c l a i m  f o r  l o s s  o f  p r o s p e c t i v e  ea rn -  

i n g s ,  t o  t h e  f i r s t  o f  what h a s  been d e s c r i b e d  as a s e r i e s  o f  imponder- 

a b l e s .  What would t h e  p l a i n t i f f  have d e c i d e d  t o  do i n  November, 1958, 

had h e  been  a f i t  2nd h e a l t h y  young man o f  211 
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of t h e  r e c o r d  and came t o  t h e  c o n c l u s i o n ,  r i g h t l y  as I t h i n k ,  t h a t  what-  

e v e r  t h e  answer  $0 t h n t  p a r t i c u l a r  q u e s t i o n  might be ,  i t  w a s  c l e a r  t h a t  

t h e  p l a i n t i f f  w 4 s  e n t i t l e d  t o  s a y  t h a t  as a r e s u l t  o f  h i s  i n j c r y ,  he  had 

been d e p r i v e d  of  t h e  o p p o r t u n i t y  t o  engage i n  t h e  k i n d  o f  l i v e l i h o o d  

t h a t  he had expec ted  and  t o  e a r n  t h e  k i n d  o f  wages t h a t  he  would o t h e r -  

w i s e  have been  a b l e  t o  e a r n .  Thus t h e  l e a r n e d  judge had t o  a s k  h i m s e l f :  

h a v i n g  r e g a r d  t o  t h e  p l a i n t i f f ' s  good p r o s p e c t s  had he d e c i d e d  t o  r e -  

e n t e r  t h e  b r i c k l a y i n g  t r a d e ,  and h a v i n g  r e g a r d  t o  h i s  p r e s e n t  e a r n i n g s  



a s  a p o s t  o f f i c e  employee, and b e a r i n g  i n  mind a l l  t h e  imponderab le s ,  

what i s  t h c  v a l u e  of  t h e  l o s s  which t h e  p l a i n t i f f  h a s  s u s t a i n e d ?  

No compla in t  h a s  bccn made of t h u  g c n ~ r a l  p r i n c i p l e s  on which tile 

l e a r n e d  judge d e a l t  w i t h  t h i s  a s p e c t  o f  t h e  case .  It i s  r a t h e r  w i t h  t h c  

answer  t h a t  he  gxve t h ? t  t h e  p l a i n t i f f  q u a r r c l s .  The leC7.rncd judge ap-  

p e a r s  t o  have answered t h e  q u e s t i o n  by s a y i n g  t h a t  on t h c  b n s i s  o f  a n  

a v e r a g e  o f  what he c a l l e d  t h e  p l a i n t i f f ' s  "p robzb le  o r  s p e c u l a t i v e  l o s s  

o f  e a r n i n g s s D  of a p p r o x i m a t e l y  $2,808 o v c r  a p e r i o d  of  s e v e n  y e a r & ,  t h e  

sum of  C400 p e r  annum was a f a i r  e s t i m a t e  of  t h e  val-uc o f  t h e  p l a i n t -  

i f f ' s  l o s s .  

Learned  c o u n s e l  f o r  t h e  p l a i n t i f f  h a s  submitted, i n  e f f e c t ,  t h a t  

t h a t  f i g u r e  of  £400 is  f a r  t o o  low and h a s  been r e a c h e d  by a wrong 

method because  t h e  l e a r n e d  judge f a i l e d  t o  b e a r  i n  mind t h e  f a c t  t h a t  

f o u r  of  t h o s e  s e v e n  y e a r s  i n c l u d e d  t h e  low wage-ra te  of  t h e  a p p r e n t i c e -  

s h i p  p e r i o d  and i t  canno t  be r i g h t  t o  a p p l y  a n  a v e r a g e  t h u s  o b t a i n e d  

o v e r  t h e  wholc o f  t h e  p l a i n t i f f ' s  f i c t i o n a l  l i f e  as n journeyman. He 

s u b m i t t e d  t h a t  t h e  p r o p e r  and f a i r e r  method would be  t o  t a k e  t h e  d i f f e r -  

ence  between t h e  p l a i n t i f f ' s  a c t u a l  e a r n i n g s  a t  t h e  p o s t  o f f i c e  i n  1964 

and  what he c o u l d  have ca rned  as a journeyman i n  t h e  same y e a r ,  namely, 

52 ,200,  and t o  s c a l e  t h a t  down t o  a l l o w  f o r  t h e  imponderables .  

The f o r c e  o f  l e a r n e d  c o u n s e l t s  c r i t i c i s m  of  t h e  j u d g e ' s  method 

must be  a d m i t t e d ,  b u t  t h a t  s u g g e s t e d  by l e a r n e d  c o u n s e l  is a l s o ,  i n  my 

view, open t o  o b j e c t i o n .  No doub t  i t  would be p r o p e r  i f  t h e  p l a i n t i f f ,  

hav i@g q u a l i f i e d  as a journeyman, had gone o f f  t o  t h ,  navy,  b u t  i t  seems 

t o  me t h a t  on t h c  f a c t s  o f  tllis c a s e  i t  would be  a h i g h l y  s p e c u l a t i v e  

approach  t o  t h e  problem. It  may be t h a t  t h e  judga would have r e a c h e d  

a f i g u r e  more a c c e p t a b l e  t o  t h e  p l a i n t i f f  had hc t2ken  t h e  nvc rage  o v e r  

a l o n g e r  p e r i o d  t h a n  seven  y e a r s  i n  view o f  t h e  p l a i n t i f f ' s  y o u t h -  The 

r e a l  q u e s t i o n  t h a t  t h i s  c o u r t  h a s  t o  a s k  i t s e l f ,  however,  is,  n o t  wheth- 

e r  t h e  j u d g e ' s  method was r i g h t ,  b u t  whe the r  t h e  sum of 510,320 awarded 

u n d e r  t h i s  head i g  i n o r d i n a t e l y  low. 

1 have  l o o k e d  a t  t h e  f i g u r e  t h a t  t h e  judge used  and I have  a l s o  

looked  a t  t h e  l c a g t h  of  t h e  p e r i o d  o v e r  which h e  a p p l i e d  i t .  He f i x e d  

t h c  p l a i n t i f f ' s  n o r k i n g  l i f e  a t  43 y e a r s  and m u l t i p l i e d  ~ 4 0 0  by t h i s  and 



C .  
i .. a f t e r  d i s c o u n t i n g  t e n  p e r  c e n t  f o r  income t a x ,  rcduccd i t  by o n c - t h i r d  

t o  a l l o w  f o r  two f a c t o r s :  ( a )  c o n t i n g e n c i e s  o f  l i f e  and ( b )  prompt pny- 

ment. The e f f e c t  o f  d o i n g  t h i s  i s  t h a t  he h a s  used  an  u n u s u a l l y  l o n g  

p e r i o d  of  pu rchase  which h a s  r e s u l t e d  i n  a f a i r l y  gene rous  award. I n  

my o p i n i o n  t h i s  c o u r t  canno t  i n  t h o s e  c i r c u m s t a n c e s  p r o p e r l y  i n c r e a s e  i t .  

The r e s u l t  o f  a l l  t h i s  is t h : t  b o t h  t h e  a p p e a l  and t h e  c r o s s - a p p e a l ,  

i n  my o p i h i o n ,  f a i l  and  ought  t o  be  d i s m i s s e d .  The de fendan t - r e sponden t  

s h o u l d  have t h e  c o s t s  o f  t h e  a p p e a l ,  t o  be  borne  i n  e q u a l  s h z r e s  by 

t h e  d e f e n d a n t - a p p e l l a n t s  on t h e  one p a r t  and t h e  p l a i n t i f f  on t h c  o t h e r .  

MOODY, J. A,: I a g r e e  w i t h  t h e  judgment j u s t  d z l i v e r e d  by t h e  

l e a r n e d  P r e s i d e n t .  

SHELLEY, J .  A.: I a g r e e  ~ n d  I have n o t h i n g  t o  add. 


