:
E
3
%
E

THE

JAMAICA
LAW REPORTS

VOLUME 12

LONDON

BUTTERWORTHS
1979



J.L.R.

JAMAICA LAW REPORTS (1970), 12 \

: isi ety in which the supreme

them. Thisis a society in WHICH I me =
ivei ircumstances, and to reduce I N e ealing -
excessive o thel(;,i::rclg.- indicateri that severity of scl?tences isthe appli(;\trzt :; e ovide
al}::onglzs:f viglence. This policy is discernible frr:r'n I:};:):t: ;e e i govers-
ot man N~ This court cannot 12 -
i laton. i hereby the com

o mmili;?:?irbﬂ:nig?ts legislation. Severity of sentence 13 the means W Y
ment as

i i tances in which
ity is to be protected. Persons who use firearms in the circums
muni
this apphcant used a firearm—Re Wa

s found guilty of shooting »\_!ti:lh intent to murder—
1ong as possible, .
om the general public for as long : « 10 crime 25 2
are to be kept aw:f’ g:olivious to the more liberal p.rmmgles. wht:;:h te:;lt L there
T e ese ;rlntial questions are: “Do the fac':litles. ex'ist in f, F"[‘ ;::; ues,t 2 s
wh()ki: Tltlz ;zicthe carrying out of these liberal pnnuples;t o pa:-lt e e e
emselve i i ticular case, af G
mstance of this par . L e
PR tll;;tt?lfece::ﬂ:ences are manifestly excessive. Consequently, tb
cannot say ntences.
shall remain, The application 18 refused.

. from July 25, 1969.
SHELLEY, J.A.: Sentences to run 1o Application refused.

D

JAMAICA PRE-MIX, LTD. v MICHAEL MEIKLE
Eccleston and Edun, 11.A.), October 2, 1970]

Ldﬂdloid and 'lenau!—]enancp a feei"ﬂ“'—‘ reement Jor SEX fﬂa"'hs—"‘AgJEEﬂiEHf
4
fe terminate tenancy at the e“d ﬂf the SGCOHd l?fﬂl’lt’lﬂ—"] enant fﬂlliﬂg io haﬂd over keys at
f h L f I lA ‘gu-\ ey

retained leps. ‘ -
The respondent claimed against the appf:llant to ';;?:;; :ﬁ:ﬁ:etseﬁ?:da: L owing e
in the following circumstances. . ouse T
l;t;nlal ?)E)gdtzfs;:‘na period of gix months from Aprit 1, 1967. The app
e res|

jcal possession but wa L
?1‘;31;:]3, ;3:} tli:?i:;ys fgr the house at the co;nn‘;::nccr;:ﬁ; r?tf ;1;: ;??}?3 31 . te% D
ime i 967, the respondent and the ap at t aney
S oo ;nt;\d af ’ertd on May 31, 1967. The appellant had made;;::t“(tlli?ll 'ﬁ(:rh'and
E::}:)c\)r‘;i(iln?t[:e rental of the house for April anfl\g?:; lii’ge:ihet ﬁg;:espondem o
ondent af the end © . . o
roce thittmi:;: ::er;s:vember 7, 1967, In a letter date;!i Jl:{lydﬁa :gf’;tll;e ;;isgtoe ndent
iy d not yet besn hande
i lant that the keys had n I o at
:"e miaded the :ciﬁ:lvtgre interested in the house to rent it bgt gsget‘!:; s“:o o s
ﬁha; ma:rye;:m in my possession 1 had to turn them down.
the keys

to the foregoing state 0! facts aﬂd the rBSldeﬂt ma| istrate fOulld in favour of the res-
B
j)D]]dCﬂt and Cntel'ed }Udgﬂlﬂnt in his favour for the full pEI'lUd of six mﬂﬂihﬁ hoidlﬂg

{hat the appellant was liable as &

[CouRT OF ApriaL (Shelley,

result of not having handed over the keys at the end

f ™M On a eal it was conte! ded on beh If of the appe lant that by reaso of the
. P f Tt pP 1} S0n
¢ ay \y 1 -1
a leement to ter minate the tenancy at the eﬂd 0! May the retention of the ke.ys bs‘ the
&l

i i ion to continue
i was no implied intention
mere accident, and that there o o ot
appe“m:ngfcgupaﬁon of the house; further, there was Do ev::li:ciz t;laay
tt:z ‘llts:‘;s s & e o agreementbr;achﬁt!ﬁ breet:;:;tst’;ggl:trate two questions arcse,
i e
: the undisputed facts betoré o o
na.li‘xl::ll:v- g;ztt;: parties agree to {erminate the tenancy agreement at the ¢
L}

s let into possession by the respondent who G

JAMALICA, PRE-MIX v. MEIKLE (SHELLEY, J.A.) 175

A 50 terminate the tenancy, and, was the termination of the tenancy at the end of May
conditioned upon the return of the keys by the appellant? The answer to the first
question was ciearly in the affirmative; and the letter of July 6, 1967, by the respondent
to the appellant made it equally clear that the answer to the second question was that

the respondent had at all material times regarded the tenancy as having come to an
end on May 31, 1967, In these circumstances the resident magistrate was wrong in

B allowing the respondent’s claim for rental for the full periodof six months.

Appeal allowed. Judgment vavied.

Cases referred to:

(1) Morris v. Barron, [1918] A.C. 1; 87 L.JK.B. 145; 118 L.T. 34,
(D) Gray v. Bompas (1862), 11 C.B.N.8. 520; 5 L.T. 841.

C  (3) Wildbor v. Rainforth (1828), 8 B, & C, 4.

(@) Lacey v. Lear (1802), Peake Add. Cas. 210.

Appeal from & decision of a resident magistrate for the Parish of Saint Elizabeth in
an action for monies due and owing under a tenancy agreement.

H. G. Edwards, Q.C., and H, D. Carberry for the appellant.

D H Smaitand J. Leo Rhynie for the respondent.

SHELLEY, J.A.: The plaintill’s claim against the defendant was to recover the sum
of £24¢ being monies due and owing for rental of premises sifuated at Goshen in the
parish of 8t, Elizabeth for the period June 1, 1967, to November 30, 1967, at £40 per
month. The action was tried by the learned resident magistrate for the parish of St.

E EBlizabeth who gave judgment for the plaintiff for the full amount of the claim. From

that judgment the defendant appeals.

The facts were never in issue. Mr. B. Ricketts, counsel for the plaintiff at the trial,
stated the facts as follows:

“The plaintiff agreed to provide a house at Goshen in the parish of St. Elizabeth and
to lease the same to the defendant as from 1st April 1967 and for a period of six menths.
The defendant agreed to lease the said house and actually executed a lease which I
now produce and which, with the consent of the solicitor for the defendant, is tendered
and admitteé as exhibit 1. The lease is not signed by the defendant company but
was signed by an agent for the defendant company and subsequently ratified by the
defendant company., The defendant never actually took physical possession but
were let into possession by the plaintiff's handing the keys over to them on the Ist
of April 1967.

On a date in May 1967 there was a conversation between plaintiff and a Mr.
Andrew Duncan, a director of the defendant company during which conversation
the director suggested and the plaintiff agreed that the tenancy should terminate
‘at the end of May 1967. The deferidant company had made an initial payment of
£80 covering rent for the period of April and May 1967 on 1st April, 1967. The
plaintiff did not receive the keys at the end of May and, in fact, did not receive them
until the 7th of November 1967 although they were demanded verbally from the
defendant company and in a letter dated 6th July 1967. This is the letter produced
by the defendant solicitor and tendered by counsel for the plaintiff as exhibit 2.

On the 7th November 1967 the keys were returned to the plaintiff and on that date
the defendant authorised the plaintiff that if the keys which were handed to him were
not the keys of the house, the plaintiff was to have a new set of keys made or new
locks put on at the defendant company’s expense. The. letter from the defendant

company to the plaintiff tendered by consent as exhibit 3. Rent was to be paid in
advance.”

The notes of evidence disclose that Mr. K. . McPherson for the defendant company

totally agreed with the facts as above stated by counsel for the plaintiff and stated
there was no issue as to the facts.
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A : A He conceded that had the plaintiff within a reasonable {ime replaced the keys or the
6th July, 1967, ; locks and the keys, if necessary, he could have recovered the price of the replacements
i from the defendant,

Mr. Smali made it clear that whilst he would contend that the judgment was right
he could not support the reasons given by the learned resident magistrate. He pointed
out that the Property {Transfer) Law, Cap, 313, was not brought to the resident magis-

- Exhibit 2 is as follows:

jamaica Pre-Mix Ltd.,
"31 Motynes Road, $
Kingston 10. E

Dear Sir:

Re: Renial of house at Goshen, St Elizabeth.

I the undersigned would like to draw to your attention that the keys for the above
the present date.
house have not been handed over to me up to ' '
You will realize, then, that since the keys are not in my possession you are Whoéb;
responsible for the rental that is past due. 1 would also like to point out to you tha

B B trate’s attention. He submitted that whereas the document has not the lega!l effect of

a lease, it certainly is an agreement to let the premises for a term of six months, the
rental being computed on a monthly basis, it is an agreement to create a half-yearly
tenancy. He contended that the facts stated by counsel for the plaintiff indicate that,
pursuant to that agreement, the plaintifflet the defendant into possession and the parties,
therefore, assumed a landlord and tenant relationship; that this being merely a tenancy

many people is interested in the house to rent it but from the mere fact that the keys ; C agreement the only way the parties could terminate it was by rescission or by notice j
are not in my possession I had to turn them down. i . Iy repl | to quit, pursuant to provisions in the agreement, The parties subsequently entered into
Could you please investigate the matter as T am anxiously awaiting an early reply. i an agreement whereby the tenancy should be brought to an end and he contended that
T am, Yours truly, to bring the tenancy to an end the defendant must defiver up to the landiord that which
Michael Meikle. he has tenanted and until he actually delivers up that which he has tenanted, all that
. e ; 1967, A.. Duncan, Jt.,” they have done is agreed on conditions whereby the tenancy would be terminated. In
- On that letter the following not;&;{ap}[:ef- Received July 10, 1367, ' D D order that there should be a rescission the parties must be put back into their previons i
“Mrs. Kong please return keys. ANKS. position, Rescission operates to terminate the contractual obligation by which the 1
Exhibit 3 reads as follows: parties have been bound. When the landlord handed over the keys to the tenant he ‘
Jamaica Pre-Mix Ltd,, was acting under the terms of the tenancy and the tenant was accepting the keys pur- |
31 Molynes Road, suant {o his right to be in occupation for six months, If the agreement made in May was l
Kingston 10, i that the parties should rescind the contract, then in order for the tenant to put himself [
Movember 7, 1967, B F T in a position where he colld say he has done all that he was bound to do to allow the §
- . E Jandlord to have back the right to occupation, the tenant must do so by returning the
g‘lr- Mt“"had Meikle, E keys which he has received or by putting the landlord in a position where he can resume
utupt, occupation. .
Watson's Hilt . O. Mr. Small contended that the letter, exhibit 2, and the reply thereto exhibit, 3 must i
Dear Mr. Meikle: ¥ be some guide in deftermining what was the agreement between the partics. The agreed
. . . i r house at Goshen, T facts, he says, did not make if clear whether the oral conversation was before or after i
This will confirm our discusston today With reference 0 you that letter of July 6. This letter makes it clear, however, that after the end of May the i
8. Dlizabeth, ized to either have new keys made for your house which plaintiff was treating the tenancy agreement as still being in force and was pointing out
You are hereby authorlz‘e o anse, whichever is the more practical, to the defendant that auy oral agreement they had to rescind the written apreement only
we lost or have new locks ihstalled at our expense, Very truly yours, becomes effective if possession is delivered to the plaintiff. The plaintiff was saying in
Thomas A. Slattery. effect: Because you have not put me back into possession you continue to be liable under
G the tenancy which we had.
P.S. Please advise us whether the zing containing 16 keys which T gave you today I cannot help wondering, if th‘ere was an agreement that tlhe_comract would remain ‘
are in fact the ones to your house. in force if the keys were pot delivered, ‘why then did the plaintiff not exer.ci‘se his riglht
. i | se fermini. In my view it does not apply for ?f re-entry uqd.er cl.5  para. 2 of the coiriract, on the ground of rent remaining unpaid,
Mr. Edwards raised t}“ doctrine inzeres ; ‘o leasc and, as Mr. Small propetly instead of waiting until November 7 for the return of the keys. Clause 5, para. 2 states, *
the simple reasont that it operates Wh;[:'t t;re;sr:emeﬂt"is not a decd and, therefore, inter alia: “If the rent hereby reserved or any part thereof shall remain unpaid for 15
conceded, the document in this case—thad isthe Ed the provisions of 5. 4 of Cap. 313, H H days after it has become payable (whether formally demanded or not) . . . it shall be
fails to have the legal effect of a lease, baving regard to the p Jlawful for the landlord at any time thereafter to re-enter upon the house and thereupon |
the Property (Transfer) Law. s s f i3 this lease shall absolutely determine . . .'* 1 shall return tg this. :
Mr. Edwards further submitted that all we ha\tfe lgttgs“?;stg; T;‘}Ef;e:;ﬁe:; ﬁ:g:éﬁg Mr. Small said that by using the phrase “You are hereby authorized” in his letter
which is an agreement to execute a lease, a contra ¢ reached between the parties replying to the plaintiff’s, the defendant is admitting that the tenancy agreement is still
orally and which was, in fact, termfna._t ‘?d by the ag‘;e'entl;n defendant under the original in force. Only on the basis of acceptance of the fact that the defendant continued to
in May and so from that St DO(I;';lblmy s fred i e 1 1 occupy under the tenancy agreement could he anthorise the landlord to do anything.
agreement, see Morris v, Barron (1). : . : Perhaps it is convenient here to say that Mr. Small also submitted that the agreement
gAs to the retention of the keys, Ml"- Edwards aJrg"-md tha:it :-, :[l:] ;::;z b;:ll:nﬁ:: ?23)3: of May is not a legally enforceable agreement because it is not supported by considera-
agreed that there was no actual posse.sslon_ofthﬂ il):em:fes a‘]:ra’s agreement io determine tion. But is the defendant trying to enforce the agreement? It is the plaintiff's counsel
tho retention of tho keys was & EEC B vas 20 'erelied intgention to continue use who has raised it in his statement of the facts as part of the facts which had to be stated,
the contract in the instant case and That l?g; “’k‘;s :gainnltj) t be evidence of intention to Be that as it may, some consideration did flow from the defendant in that the company
and occupation; theref9rc the kwpmg [ ¥ idence that the return of the keys was giving up its right to possession and qccupatmn of the premises. )
retain usé and occupation and tl;at.th;;e;vas o ev 1t seems to me that there are two questions to be answered. Firstly, did the parties
was a term of the agreement made in May.
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agree to terminate the written contract at the end o_f May and so ten:m'nate the tenancy? A
Clearly the answer to that question is yes. That is clearly stated in t}.m agreed facts,
where Mr, Ricketts said: “On a date in May 1967 there was a convefsatmn. between the
plaintiff and a Mr, Duncan the director of the defendani company during which conversa-
tion the director suggested and the plaintiff agreed that the tenancy should terminate
ay 1967." ]
at;i:;;r;?ﬂt:: :(IJ )c';n to the second question: was the termination of the tepancy a:t the B
end of May conditioned upon the return of the keys by th'e defendalml 7 There is fo
specific statement on the point either in the agreed facts or in the'efchlbns tendered in
evidence, But, as 1said before, Mr. Small contended that this condition may be gleaned
from the letter of the plaintiff of July 6, 1967 and the defenda'nt ‘company’s reply of
November 7, 1967, 1, for my part, can see nothing in the plalnt{ﬂ“s letter of July 6
which would cause me to arrive at that conclusion. It is not a claim for rent due and ¢
owing, it is a complaint that the keys have not been returned, Indeed,‘ttte paragrap}h
which runs: T would also like to point out to you that many people is lnt?rested in
the house Lo rent it but from the mere fact that the keys are not in my possession T have
to turn them down”, seems to indicate that the rental of the house was being canvassed
by the plaintiff which, in my view, is an indication that he regarded the tenancy as b
being at an end, ] i .
I do not regard the defendant’s letter of November 7, as saying: Since we are in
possession of your premises we authorise you to have new keys 'made. The defendant,
in my view, is merely saying: I am admitting liability for. replacing your keysl or loc.ks,
as the case may be, That admission is, of course, quahﬁecll }Jy the postscript which
asks that the company be informed whether the ring cgntammg 16 keys handed over i
to the plaintiff that very day were, in fact, the keys for his house. I should have thought 1§
that had it been the intention of the parties that the agreement would only come to an
end at the end of May if the keys were returned to the plaintiff the letter of July 6 would
have been a clear demand for rent or at least a threat of re-entry by the Jandtord under
the provisions of cl. 5. para. 2 of the agreement for non-payment of rent. A
+ Upon this evidence, I do not think it possible to say that the return of the keys was a
condition of the agreement. It seems to me that the first agre_ement w?s at an end and
that the failure to return the keys was a merelapse on the part of the defendant. A[thoug.h
T am unable to say that the return of the keys was a condition of the g.greemen} to t_emu—
nate the tenancy, clearly the plaintiff was entitled to have back his keys' y it was th.e
defendant’s duty to return them to him. Because of the defendant’s neghgence in his
fatlure to return them the plaintiff was deprived of the immediate:' use of his propert_y,
he suffered loss, he was unable to let it. ‘What then, ought the plaintiff to have done in
the circumstances? A landlord has a right to re-enter where the tenant h'as abandoned
possession, (see Wildbor v, Rainforth (3), also Lacey v. Lear. (4)) a fortiorl '.x.'here Fhe
tenancy has been terminated by mutual agreement. Pncc the tenant has no intention
of returning—indeed in this case the fenant never did actually oc_:cupy—the ]and'lord
has a right, If he can peaceably do so, fo enter and take possession of the premises.
Once the tenancy has been brought to an end, as T hold it was in this case, the re-entry IT
by the landlord would merely be the exercise of his right of p;operty. Tt seems to me
then, that {he plaintilf in this case ought lo have taken steps fo enter and repla.ct: the
locks and keys within a reasonable time after the end of May, 1967, and so mitigate
his loss. Having done this he would have been entitled to recover from the defendant
the cost of replacing the Jocks and keys. As it turned o-ut, there was no need to replace I
them because the keys handed over by the defendant in November happened to have
been the right keys. What then is the plaintiff entitled to? He was awarded the full
claim of £240 on the basis of a continvation of the tenancy; both the.amou.nt and tl}e
pround of the award arg, in my view, erroneous. A!thqugl} the claim as set out in-
the first paragraph of this judgment was wrongly worded,'_lusttce must be done between
the parties. I thinktt-he plaintiff is entitled to a sum equivalent t? the rental‘lost over
what would be a reasonable time, say one month, to do the followm.g: mgke his request
of the defendant for his keys, allow the defendant a reasonable time in which to produce

e e, S . e S
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A them, if not produced, take steps to replace them and get a tenant for his premjses{

B

C

]

o

I would allow the appeal and reduce the sum awarded to the plaintiff by the learned
resident magistrate to the sur: of $80 with the appropriate costs and 1 would allow the
defendant costs of this appeal.

ECCLESTON, J.A.: I agree.
EDUN, J.A.: T agree,

SHELLEY, J.A.: The appeal is allowed, the judgment is set aside and judgment is
ordered to be entered for the plaintiff for $80 with costs in the court below to be taxed
or agreed; costs of this appeal $30 to the appellant,

Appeal allowed,

R. ». BARRETT
[Court oF ArreaL (Shelley, Fox and Edun, J1.A), October 8, 9, 1970)

Criminal Lew—Evidenco—Statement given by witness to police—TWhether
defence counsel entitled to see atatement, '

Where there is no suggestion that there is any diserepancy bebween the
evidence which s witness hag given in court and e statement given to the
police and counsel for the Crown does not make any offer of the statement to
the defence the trial judge—is-entitled to assume that there ave no discrepancies
or inconsistencies therein and to refuse to order the production of the state-
ment. If the defence iz unable to zoceph the assumption which stems from the
faok that a particular statement has nob been made available to it by the

,brosecution, it will become the duty of counsel {for the defence) to invite

the judge to exercise the diseretionary power which is given him by the provise
to &. 18 of the Evidence Law, Cap. 118 [1.], by examining the stateraent him.
self and directing thet it be used in such manner as the justice of the case
demands,

Application refused.

Cases referred to:
(1) R. v. Clarke (2080), 22 Cr. App. Rep. 68, C.C.A.
(2) R. v. Hall (1958), 43 Cr. App. Rep. 20,
(8} R. v, Purvis and Hughes (1668), 13 W.I.R. 507.

Appiication for leave to sppeal egainet conviction in the Home Cireuit Court,

H. @. Bdwards, Q.0., md H. Harrig for the applicant.
P, Robinsor for the Crown.

SHELLEY, J.A., delivered the judgment of the courb: Six grounds have
been argued in supporb of this application for leave to appesl from econviebion
in the Home Cireuit Court on April 28, 1970, for robbery with aggravafion and
rape. ‘We find no merit in any of them. We make = short comment on one
of those grounds,

Tt was contended that the learned trial judge erred in refusing to allow
counsel for the defence to see the statement of o witness who had identified the
applicant ab an identifieation parade held ten deys after the commission of the



