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IN THE COURT OF APPEAL

SUPREME COURT CiVIL APPEAL NOS. 45 & 48/85 =

BEFORE: THE HON. MR. JUSTICE KERR, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A.
. THE HON. MR. JUSTICE DOWNER, J.A.

BETWEEN JAMAICA PUBLIC SERVICE CO. LTD. 2ND DEFENDANT/APPELLANT
AND WINSTON BARR PLAINT | FF/RESPONDENT
AND BRYAD ENG!NEER!NG CO. LTD. &ST DEFENDANT/RESPONDENT
AND RAYMOND KARL ADAMS )
NOEL BRYAN ) THIRD PART |ES/RESPONDENTS
DERVIN BROWN )

MILTON VERLEY )

C. M. Daley and L. Heywood for 2nd Defendant/Appellant

D. Muirhead, Q.C. and Dorothy Lightbourne for 1st Defendant/Respondent

Dr. L. Barnett and E. Frater for Plaintiff/Respondent

W. K. Chin See, Q.C. and Dennis Morrison for Third parties/Respondents

March 2,3,5,6,31; April 2,3,6,7, 1987 and July 29, 1988

KERR, J.A.: (Dissenting on the apporfignmenf of liability)

The plaintiff by Writ dated March 11, 1980 brought an action
against the first and second defendants ¢laiming damages for personal
injuries and attendant Ioéé and damages suffered by him as a result of an
accident which occufred at Boone Hall, Golden Spring in the parish of
Saint Andrew on the 23rd March, 1979.- The plaintiff, a steel fitier,
sustained his injuries through eIecTrocu%ion when the steel he was fitting

to a house under construction by the first defendant (hereinaffer referred

to as Bryad) came in contact with the power lines of the second defendant,

the Jamaica Public Service Company Limited (hereinafter referred to as J.P.S.).
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Bryad is a building and conéfrucfion company. The J.P.S. are the undertakers

under Iicence granTed pursuan+ to the Elecfric Lngh+1ng Act +o supply

electricity Through0u+ The lsland.

In his s+a+emen+ of claim, the plainfiff alleged that at the

maferiaf time he was employed by Bryad: and h[S inJurxes were sustained

nn the course of his empioymen+ He founded his action in respect of
Bryad on (1) breach of his du+y as an emp!oyer to take adequafe and
effective precautions for his saﬁs*y (2) negllgence and (3) iaabltlTy
under the Occupierst Lnab|l|+y Ac+ and agalns+ the Jamaica Public Service
for (1) breach-of. statutory duty under the-Electric-Lighting Act and-

(2) negligence. From the prolix and oft amended pleadings, in addition

-¥a _general denials as to {iability, the issues specifically raised méy be

broadly categorised-thus:

Bfiihal. -By Brzad

1. " That The ptaintiff was not at the material Time an
emp loyee of Bryad but of Charles Porter, an
independent contractor.

2, Thet the plaintiff was either solély o blame or
materially contributed to his injuries.

3. That the J.P.S. in negligence or:ibreach of
-~ statutory-duty was.solely responsible foror. . 1 .~
confributed to the injuries of the.plaintiff.

4, That the injuriss To the plaintiff wereidue to
© - The negligence of Charles Porter an independent
contractor and employer of the plaintiff or to
~that of Demercado and Associates, Independent
Contractors, on whom |ie the duty and responsibi-
ity “To ‘ensure that the power lines:iwere
re-located.

By J P Sk

1. That Bryad was solelyqio-bJame +cr~negﬁrgence e
"¢ and breach-of -duty towards the plaintiff. - ;

2, That the injuries to the plaintiff .were caused
or contributed to by his own negl igence.

3. By third party proceedings that if found
negligent, J.P.S. was entitled To an indemnity
from the third parties; who as registered
owners were in breach 'of a covenant running
with the 'land ‘and endorsed on the registered
title, in that they permittedithe érection of
buildings within the prohibited proximity o
the power |ines.



By the Third Party -

-z}.iﬁl;,;ThaT aT +he material: T:me The !ands were: not. tn
© " fheir possession but in’ ‘the possession of S
- developers, Verbad. Limited, under an. oral- gree-;-
o ment for sale and they did noT permn# the erecflon
- of The bu;tdings by Bryad S

'_gg@;ThaT |n any evenT fhe damages were.- Too remofe.;;'-l.'
o B ;fEIl:s,_q.;_afTer a hearnng lasfanq f;f een days be+ween Sepfember
1984 and March 1985 :n 2. wr|++en Judgmenf deiIVered Sepfember 23 1985
gave Judgmenf for The piatnfiff | e |
;f};-AgainsT Bryad and J P S S _ -
1:fSGenera[ Damages $532 190 W|Th snferesf at 4%
i from the ‘date of service of the Writ, -~
- Special Damages $21,337 with: |n?eresT a+ 3%
Co0 T from The 23rd-March, 1979L L
T SR }_The Judgo apportioned tiab:lnfy in The rafso. _ T
e o8 40% to Bryad and 60% o dh P S Wifh cosTs jf;a”a:-¢~~'x2v
" in the same proportions. . - “
Sone the third party’ proceedings, he found in -
" favour of the third partiss with a?fendanf LN .
~_mwmzmamﬁ'JPS 'f;_“_ : m__ -;ﬁ”?ff:jrﬁa. = o
 From Th;s JudgmenT J P S appealed 1n respec+ of (1) ?he flndlng
“of Ieabti;fy agatns+ J P S (||) +he apperfnonmen# of ilabula?y and
(li:) The Judgmenf |n favour: of the Third par+1es. Bryad appealed agannsf
(1) the- fatiure of fhe !earned Judge +o find confr:bufory negllgence in :"
The plalntnff (il) The flnd;ng Thaf The pia;nf;ff was servan? or agen# of
' Bryad and (|15) The flndlng of izabtlify elfher whoiiy or par?iy agalnST

Bryad The pla:nflff“embraced ?he opporTunzTy and by Responden+ Noflces

(2). soughf an-- |nc _ase in- The damages awarded'by confend|ng fhef the award
of damages was erroneousiy assessed (b) complalned +ha+ The Triai Judge s__'_
erred in- holdlng +haf J P. S . breach crc Regula?:on 9 of The EiecTrtc .
Ltgthng (Exfra H;gh Pressure ConducTors) Regu!aflons 1928 had no: causal
connecf;on with The p!aqnflff‘s anury and were. noT I:able for breach of

statutory: dufy. The quesflon of The pia|n+aff's emnioymenf was ralsed

- oon. behalf of Bryad by fhe foIIOW|ng cround

" That the iearned trial Judge erred in law -

~and. m;sdtrecfed himself on The: facts in’
‘hotding: that the pla|nftff was the. servanf P
and/or agent of: Bryad and. noT an |ndepen—'ﬁ{
.denf conTracfor.[-.a__: e G
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On this‘[ssue, the plafn%iff gave evidence that he was employed
and paid by Bryad. His s+a+u+ory deductions were made by Bryad and he
tendered a number of‘his pay slfps. lﬁ'cross-éxamina+ion, he denied being
employed by Porter but admitted Thaf-Porfer gave him insfruc+ions In
re-examination he sald +ha+ he had been working on the Boone Hall site abouf

one year before the accadenf and when he went there "they were JUST _

‘excavating”., As h:s wn*ness, Mrs. Andrea Kfng~B|rd Senior Legal Off{cgr

in the Ministry of :ocial Securify, tendered certain records including
those. pertaining to deductions from his wages to the National insurance
Scheme and in which nyéd was %Be‘nameé employer making the deductions

and payments. qufgr‘s némeldid not appear on those records.. To mainiain
this contest, Raymond Adams, Managing Director of Bryad and Projecf_“”
Engiheer.gave.ayidence That Charles Porter was the sub-contractor in
charge of steel erection aﬁd +Ha+ the plaintiff was employed on:+he‘si+e
by Porter.. in cross-examin;Tién, he said that Bryad supplied steed and

had.on site, its supervisor Té supérvise the work and that, Bryad paid for

~ The-work. . Hazel Thompson, the payrd+l clerk, said that Rorter submitted
““"a sheet containing the names of the workers and she paid them. The statu-

“Tory .deductions for National Insurancs Schemé were for convenisnce.

AltThough she referred fo Porter 55 Thé-foreman; he was really a sub-
contractor. Such weekly payménfs to the praintiff after-the accjdent
were gratuitousiy madéP Chafles Porter also gave evidence that the
plaintiff was employed by him‘as 2 third cltass steel fitter. When he

submitted his job-work claim +o Bryad's office, his workers' wages were

. deducted from it and péid difecTty To them and fhe‘remaindep.paid to him.

On this question Ellis, J., said:

"In spite of the evidence of Messrs. Adams ;
and Porter, | am left with the fact that
the first defendanf prepared payslips,.
deducted statutory . impositions from the
plaintiff's pay, paid the ‘plaintitf and
above atl, prepared the accident report
(Exhibit 6) impressed with'its corporate
seal. The existence of an' ‘smptoyer/
employee relation is a question of fact.
The behaviour of the first dafendant to

the plaintiff in the circumstances out!ined.
has constrained me to conclude that the
plaintiff was an employee of +he: first
defendant."”
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"33@“3 In“suppor+ of ThngGrOUnd‘Of appea[ Mr Mu;rhead argued ThaT

fhe !earned Trwal judge falied To appty The propcr deTermlnanTs, namely
-(r) who had The proper conTrol of +he pialnquf ln hlS work and (11) |f :Tpf
: was PorTer, was he an.. lndependen+ confracfor? SRR

:—AJThough The +r|al Judge s flndnngs were concsse, s+ would be :-:__

.an unwarranfed assumpf;on To ho!d Thaf he d d noT address h[S mund To
These smpor+an+ cons;deraflons Accordingiy, sT is enough To say +ha+ on B
fhe evndence before him Thls flnd|ng was reasonabio and +herefore I flndﬁﬁ
'.no mer;r rn +h|s ground of appea% | | : :d" : | o
L Gn The quesT|on of E;ab:tlfy, regard mus+ be had To The 1ssues L
|n confen#:on and The ev1dence reievan+.+here+o and |n par+1cular To The.”
chronoiogy of even?s !eadtng up +o The InC|den+ in: whtch The pia:nTnff L
was’ 1nJured AT al! maTeria! Tlmes, The Reglsfered Propr;efors of The .
iand aT The site as cvndenced by fwo Cethficafes of T;fie daTed Augusf H_
29 1978 were, as fenanTs |n common,_Raymond Adams,_Noei Bryan,.. I
Wﬂennqs Brown and Milfon Vertey AII four were named as fh:rd parf:es buT:
: apparen+ly Brown was. no+ serVed wnfh The proceedlngs and accordlngiy no+
before The Courf On fhe cerflflcafes 1ncorpora?ed by reference were: +he.
righTs and covendnfs gran+ed To J P S by The former owners, Aubrey Frank
Hal l. and hIS w:fe, MarsareT _|n s:mllar lndenfures reglsfered as encum-._ 
brances o December ?5 1954.: The +h|rd parfnes before The Courf are p;dd
prtnc;pafs of 2 company named Verbrad WhiCh by an agreemenf dafed July 7:

"1978 befween +haf company and ?he NaT:onal HouSIng TrusT +he company

-underfook To provude a number of housang UanS for The Trus+ on ?he:; pd:dp
: regisTered lands It appeared ThaT a#fhough There was. no formaE Trenefer.
Verbrad was: in poeseSS|on pursuanr ?o an orai agreemenT for saie befween _f
The- regasfered propraefors and Verbrad Bryad a Reglstered Company in.
which The same fhlrd par+|es were agaln +he pr:nC|paIs ownlng all. The -..
equities, were the bu:iding con?racfors for +he Boone Ha!i PrOJecT Thus,
the ltinks betwesn. The regisfered proprtefors, +he developers, Verbrad,

and’ +he bUI|duT5, Bryad were self*eVIdenf When ?he reg|s+ered
proprigfors acquqred Boone Ha!l The J P S 5 pursuan+ To sfafufory

auThoriTy as well as’ The reghfs and covenan?s under a Way—Leave Agreemen?
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maintained hlGh Ten5|cn I:neg on Boonc Hall The diébram and maps tendered
in evidence revealed Thaf +here were power lines along the side of thé
parochial rozd servnng homes further along that road The line on Boone
Hall now was a spur and ended some distance inside the property. The only
service from Thfs ifne had been to one "Hayle House". The service had been
dTSCOnnecfed-forréome time and "Hayle House™ had been demolished prior to
RS SESTaa e Febroaryi o HiarcH Toes

By letter dated March 29, 1978, Demercado and Associates,
Electrical Contracters to Bryad, wrote the J.P.S. as follows:

A “Re -~ Boon Hall St. Andrew

Further to our recent convarsation on the 28th
instant in connection with the abovementioned
project - we enclose Site Plan indicating the
existing electrical distribution system which
is now causing a problem in operating heavy
equipment.

We would appreciate if you could remove the

existing line which indicates "E" on the drawing
- so That the construction may be continued.

tf This is complied with, then the Contractors

would be able To map.out the proposed roadway

making it easier for J.P.S. to relocate the

exisiing pole line to the proposed roadway."

The J.P.S. replied by letter dated April 24, 1978, the operative

part of which reads:

“You are reguired to bear the net cost of the
work in the sum of $1,318 and, as soon as all
preliminaries are finallsed and your cheque
for $1,318 is received, we will arrange for
the I|nes to be relocated.

Please note that the figure of $1,318 quoted
above is subject to revision six months from
the date of this letter.”

Apparentliy, ‘when there was no further.response, J.P.S. by Ieffec
dated November 8, 1978, to Bryad, forwarded a copy of their letfer of

April 24, to Démercado ‘and Associates and-continued:. -
“Miiv... 'and ask you fo let us know if you ... .
STIII wnsh tTo have the lines relocated.
We would p01nT ouT that The six monfhs '
period has now expired and it may_ be.
necessary to revise our estimate of cost
and requote you for the work." :



AN
;,This;fhengwas_The;position:ae,fegards,pe~locafion.otgthe;}igess
when_.;;-f_h'ef- plaintiff was injured. The plaintiff, in ev i_dence_?'_-_:_éa_igii-. he was |
working -at the Boone Halt HOusing-SCheme-abouf-one-yeaﬁ,before The;aeci}_

dent and had done steel work on more: Than Twenfy oTher bu;ldlnos. - He had

--noTlced The elec?rlc poles.with wires. and Thaf on cerfaln poles the w:res

wer *Iooped" and. some. tight pos?s had been .previously removed Before he

“did steel work, a bueidtng had . fo be aT the . deckang stage. W th_tespectf

to ?he;buuiding on;whlchﬁne;wasgelecfrocdied,,he had.been working a day or

“two. be.ore.

‘The day in guestion he: began working aT 8 00 3. .m. During the
course: of the day fresh lengfhs of s+eel were obfained from Bryad and were
leaning agaensf fhe bu:ldlng._ Each rod was 30f? Iong and 2" in diameter.
Adoni jah Marsha!i was., hls ass;sTanT He was- sTandtng on The decking

puil;ng up the rods wnen otie +ouched The wire above hus head.- The shock

- flung hlm To The ground He recetved exTen5|ve anurles.i

The evsdence of Those nnJurles and o?her maTTers attendant or

incidental: To an assessmenf of damages w;li be deaIT wrfh hereaffer in

: rela*aon to The piainfuff‘s nuesf for an’ |ncrease in The award of generat

: damages o

in cross-examtnaflon fhe pla|1+|ff said he bel feved The wires P
had no currenf in Them._ He was Ied To 50 beiteve because Bryad‘s carpenters

had: worked on The bu;ldlna before and furfher on Thaf day or some days

.before, Porter had held +he wure and nofhnng had happened. He had pullied

up . severai iengTh before The accsdenT The w;res whlch Porfer held were

- lower wtres Tnese were no?'The ones +ouched by hrs s?ee! _He-had_come in
'con?ac? w;?h Those 1ower wires and nofhing had happened Hefdid-nof know

: Thaf elecfrrcafy cou?d be cuT off from Iower wzros while Top !nnes were aisve

_ | Raymond Adams, The PrOJecT Manager, sa|d Thaf fho ieTTer of '
March-zg 1978 was waThun The compefence of Denercado and ‘that Bryad had
nothing to.do with J.P.S.'s repiy of Aprli 24 as Bryad was not deaiing with
the matter. The power llnes ran over +he bu;lding On whlch the plaanftff

was:elecfrocuted. ln his: opinuon, The helghf of fhe w:re based . on studies

and- information could vary from 18 feet on western point to 196" on the
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opposite side. In éfoSs;éXéminafion he said that when the lands were

bought from the Hayies, The house was supp[: e w:+h elbc+r1c1+y. He éaw

Ilnes running +o +he house

As recards has knowledqb concerntng The exlsTlng w1res, the

following extract from the Judge s notes of evndence is wor+hy of note:

EiQ.

2=
*

As an enginser w;fh basic &nowIOdce of
electricity and experience as a contractor
you must have been aware of the danger of
constructing houses and high tension.-wires?

| would say yes.

You tock no stsp fto see that no construction
was done before the lines wers removed?

| asked sub-contractor to have |ines removed
because they were live.

You knew they were not removed up to the
time of accident?

We started constroction.

As far »s we were cancerned the lines went
to the Hayle house which was. demolished so .
why should they have a right o maintain
lines To a demol ished house?

The- stand | fTook we were building because
we expect J.P.S. to remove the lines any
moment .

- Building continued up to accident without

iines being disconnected.

Electrical sub-contractor told me he was
looking about removal of lines. The first
| heard about expenses was when | got

detter from J.P:S. Company.

Expenses would not have to come from Bryad Lid.
I De Mercado paid it would be a variation

of the.confract to teke in the payment.

| had no previous dealing | can recal! with
J.P.S. Company in reiafion To Boone Hall.

| was aware De Mercado shoutd. have been
acting on Bryad's bshalf. | did not under-
stand why J.P.S. Company should have wr:ffen
to Bryad

| passed the letter to De Mercado, the sub-
contractor and continued building.

| took no advise-aﬁAToxfhe'Feduesf of J.P.S.

Company....lt:was dangerous; yes, to build
under the wire but one can build 3ft of wall

~and foundation.depending on_height of I;ne._
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He adm:f?ed fhaT before The lznes were Taken down, Bryad had puT ue some -
po!es and Itnes for securlfy IlghTs‘ The sub»dtvas;on plan had a new 'h'
network of roads linking fnnally to. fhe parochlal road Bryad requesfed
existing. power Ilnes To be removed SO as To fln!Sh +he,pr0Jec+ Bryad Took
possessnon of the, premlses ln 1978 They Tr|ed To have Itnes removed
before. ccnsfrucf:on hecause fhe heavy equ;pmenT cou!d probably come In
contact with The w1res The roof on whlcn The accndenT -occurred was The
last roof 1n-+na+'area, e .

Charles PorTer :ﬁ'evidence; adhif%éd*fééfing the-electric wires.
He said he. went on ?he roof and ?ook a pnece of s+ee| and flung it at The:
wire and nothing happened. He he!d wire wifh bare hands. He Toid The.
workers everything was 0.K. and left ?hem. When he leff the site.on .
Tuesday hefore: currenf was still in The wsre He dld nof touch . the wires
on top because they were out of reach He was, aware Thaf sTeps were being
taken. to cut off The power. and he conciuded Tha? ?hls had been done.  For
the J. P S. The:r SuperVIsor |n The Sales Deparfmenf Rachaei Gibbons, gave
evidence of the- ie??ers from J P.S. pr;or ?o +he acczden+ and subsequen?ly
thereto. cf a remghderheh_March;ZB 1979 w|+h The upgraded costs. and-the
beiated paymenT‘by:Bryad?s chaque on.Apr:l.S,_1979.: In-cross-exam:naf;on,
she said: J P.S. was ‘aware of Thc consfrucTuon work.-'WheTher-removaiuor
re-location of the I!nes, paymenT would have ?o be recelved before such
work was-done.' She dld noT expecf any immediaTe danger as constructors do
not construct:under power !;nes., She dad noT know of the.construction near
to the hlgh +ens:on wures _._ . : _. s &

Alvesf Waider Elec?rical Englheer ef The Governmenf tnspectorate,
c!ecfrnCITy DlVlSlOﬂ on March 26 aTTended Twe scene and- took measurements.
The builiding. was 15 feef frOm fhe ground and The prlmary line. 8 feet from
top of the bUIIding.

- "'There was a. remarkable sag: ih Tho i|ne
? was: 6 ft 6 in = (21‘6“) e

- Rodney Roy Rooerfs, GovernmenT ElbcTricai lnspecfor, gave
evsdence of The lnsTaI!aT|ons on Beone Ha!l in 1975 He was: saflsf;ed

that as far as Thu h:gh Ten5|on eres were concerned The minimum s+a+u+ory-
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requirements had then bsen-met. In cross—-examination, he said he visited
the scene of the accident. He said:

"t took measurement from ground to z point of

contact with overhead power line. There were

-2 power. lings of primary circuit. From ground

To point of confact was 21 f1 3".¢
There would be nafﬁ?é] saéﬁfn +6; wi;é; lowest point of sag would be
further down the vallcy, the wire was 1ff 37 above regulation height of
20ft. |If requesf‘was made to remove the |ines fromran abandoned house,
he should do so,as & safety measurc!

U Ig:éanVGnienT‘fo briefly deal with the question of contributory
negligence on the part of the plaintiff. No argument, however plausible or
attractive, can .deny that on the plaintiff's evidence he had every good
reason fo believe that the wires were de-activated. Porter's testing of
The lines merely gave him a false feeling of safety. On the basis of|fhe
evidence, a finding of contributory negligence would be. unreaspnable.

| now Turn +o a point .raised both .in +he ground of appeal of .

Bryad and in. the Respondenfs‘ Notice, nemely fthat ithe learned +r|a! Jjudge
erred as having found that J.P.S. was ,in breach of Regulation 8 of the
-Electric Lighting (Extra High Pressure Conductors) Regulations 1928, he
found no causal connection with the plaintiff’s injury and that J.P.S. was
therefore not liable as the height of the wires below the regulation
height. did not contribute to the.plaintiffis injury.

Dealing with this question, Ellis, J., said:

"The witnesses who, were callied to prove this -
defendant's obedience to the regulation ¢,

to my mind certainly enlivenad. the proceedings

but did very little fto enlighten the path to

second defendant's contention that the.regu-

lation was obeyed.

Indebd'M% AHSHETeRS A Modk "précise”
e . i measurements of the building on which the
plaintiff stood found it to be 11 feet high.
~_He did not however tzke any measurement of 4,
the height of the Jwo top-most wires from The

. -top :of the house. That measurement was takéh - e
by Mr. Walder who found it to be 6 feet 6 |n§h¢5
in one part and & feet in enother, If one ™

accepts ?hc height of the bU|Id|ng to be

117 fect and- The—helghT of the wire above That
building to be 6 feet & inches-or- G-feet -one
arrives at a position of the wires being T’
17 feet 6 inches minimum and 19 feet maximum '
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iabove the ground, Mr. Daley:is quite correct.
to say the second defendant: is the only. party.
which has given any evidence as to height of
.The wires buT that evidence propels. my. thought
in only.one direcf:on - The height of The.wires-
. was. under the. statutory. rcqu:remen% of::20 . feetT.

The second. defendant-was in:breach.of the:: :
-statutory du?y as laid. down in rugu[aflon 9 above.

| The quesflon however IS, vas +he plainflff
- .injured.as 2. result.of that breach so as to
make the: second defendanf Iiabie7 :

”1+ is for the piainflff fo prove on a balance =
- of probabilities that the breach of. duty. caused AR
or materiakly .contributed to his damage = - R
... .{seec Bonnipgston Castings: Lfd V. Wardiaw .
- [19seTA.CC SRR

Mr Daley,for J. P S challenged The ftndtng of The |earned Trlal
Judge ThaT The llnes were beiow The reguiaTnon hesgh+ Such a f1nd1ng,
he submnffed was unreasonab!e hav;ng regard To The evudence .
o Mr. Wu1rhead confcnded +ha+ There was cred:b!e evldence To
supporf ?ha Trnal Judge s f1nd|ngs of facT However, argued Mr. Munrhead
'.he erred in htS coheiu5|on fhaf The J P S. wa; no? l:abte The.J P. S° were
aware. of fh[s breach w:?h fu!! knowtedqe of fhe acT:V|?y faklng place |n
The v:cqnufy of The llnes and accordungly +hey were Enab!e. The Responderﬁ's‘i
ground was of sumatar Tenor and Mr Mu;rhead?s argumcnfs were adopfed by
AMr. hln See.\i s | | o o
o Now Theue is d:rec+ ev1dence frcm Rober*s.fhaT from The groundx
to The ponnf of confacT as measured by h|m was. 41 feeT 3 !nches 1t was |
from a mound creaf d by The bu:ldang opera#;ons Tha+ ?here was a measure;
ment of 19 feeT 5 lnches, There iS meraT sn Mrg.Daiey s. confenflon that
this ev:denoe ls.more reltabie and should have been accepfed by the
iearned trial Judge radher Than retysng OR. The compufafaons by which he
arrived at this findtng Thaf the wires were. below The regulafton height.
However, bs Thaf as nT may, fhe Iearned Trlai Judge is. emnnenf!y right in

holding that tn fhe caucumstances of fhss case such dafference betow the

minimum henohf of #ho power l1nes ;s of nQ. momen*

In Bonnlngs+on CasTungs L+d Wardiaw [1956] A C. at page 620,

Lord Reid satd
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"I+ wouid seem obvious in principle that 2 pursuer
or plaintiff must prove not only negligence or
breach of duty but also that such fault caused or
materially contributed to his injury, and there is
ample authority for that proposition both in .
Scotland and in England. | can find.neither reason
nor auThoriTy for the rule being dlfferen* where
there is breach of a statutory duty: The fact
that Parliament imposes a duty for the protection :
of employees has been held to entitie an employee
to sue if he is injured as a resul+ of a breach

of that duty, but it would be going 2 great deal
farther fo hold that it can be inferred from the
enactmont of a duty that Parliament intended that
any employee suffering injury can sue his employer
merely because there was a breach of duty and it
is shown to be possible that his injury may have
been caused by it. In my judgment, the employse
must in all cases prove his case by the ordinary
standard of proof.in civil actions: he must make
it appear at least that on 2 balance of probabi-
lities the breach of duty causec or materially
contributed to his injury.”

As Ellis, J.,. cid, 1 find that in thiscase the general propesition and the
reasoning on which it rested were applicable to the instant case. Both in
good sense and |n taw, the learned judge gave this confon+|on the treatment’
it des:rved when he said:

"1t is clear that even if the wires were

20 feet above the ground a 30 foot length of

-steel, handled in the manner it was would (sic)

have sT:!l come in contact with the wires with

10 feet.to spare. | therefore find that +he

breach of regulation 2 has no causal connection

with the plaintiff's injury with the consequence

that the second defendant is not liable on the

ground of” breach of statutory duty.”

On The question of liability in The first defendant, he held that

Bryad was in breach of the duty to take reasonable care for the employee'’s

safety in the circumstances of this case relying on the statement of

Lord Somervell in Cavanagh v. Ulster Weaving Co. Ltd. [1960] A.C. at

page 147. He identified the~ relevant circumstances Thus

""The circumstances of this casc as | unders+and )
them, from the correspondence (Exhibit 1) and el
from The evidence of Porter, whom J. find to be ~ =~
The servant or agent of the first defendant, '
show that the first defendant knew or ought
reasonably to have known that the wires were
enorgised and quite near to the rcof on which

the plaintiff was working.

ln The light of +h3+ direct knowledge or
;:Feasonably expected knowledge, to have permitted:
The putting up of steel bars 30 ft. long under

high tension wires which were Jlegally required
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to be at least 20 f+, above ground was dangerous
~in the circumstances. [t was not z safe system

©of. work and the first defendanT breached the. duty

fTo prOV1de a safe sysfem of work for |+s employees

With respecf To +he second defendanT J P S ' he found~fha?.as

undertaker- for fhe uf:ilfy; J.PTSﬁ was in sole conTroI of The tines and

thelr malnTenance The removel,"re-locaf ng or reflr1ng of the lines
were within: ifs compefence To fhe exclusnon of every ofher person, subject
To a reasonable requesT from anyone requnr;ng any of The above actions.

He fcund Bryad?s requesT for ‘alferafnon’_of The ex;sftng Iines over

Boone Halt qu;fe;neasoneb{e,fhef'fhe'reeeon;for?Tne:#eqdesT was communi-
cated to J-Pks;{f?ﬁa*.J;%is?e?ééi5W?*¢thaTf§905TfUC*;°“L55d started but
insisted on fne_coefsnof_e[fening Tné_ﬁinee;being.pa?dipefore eo doing.
He.commenfed s+foﬁgfy’on %hisfdemand:forjpoyhenf py'd.?,sijand referred to
Regulafion 4gy%tof;+he_5;ectric L}gp?ieg_(Wanyeaves),Reguiatione 1960. 4 1. -
He_conc}udedﬁfhat_Thefecfjon‘Qf J,Pﬁ$e.fel{:shonfqu_responsibILify;andf;g;w

qe{yjns:ongfnevsfafemenf of principle in Citizen's Light and Power Co. Vi o

Lepitre (1898) 29 5.C.R. found Thaf,d,P,S.:was-cleariy_negligen#, ;,n,,,;;-w
Mr. Daley. attacked this finding on several fronts. First, that
J.P.S. had everyffigntfdndef?efeiufonfédthokf%y:ewaeif eedpursuanf to a
Way-Leave Agreement to have and maintaln, the lines on Boone Hall and there
was no-obEIgaf{oﬁeen;Q;P,S;“fo hove3ot?remo§§>fhoee_Iinesfmerety at the
behest of the owneﬁ"oh“oCCupieFl“3Tne"fé}jeféfo%f8ryad;To”respond-To the
request for pre-payment was unwarranted and it is Bryad who. was-whotly
responsible for The‘nonﬁremovelﬁqf_ThediineS-and.fhe Lnjdﬁy,fonthe;nJ
plainTiff:__In;any;evenf;-if-Bryad_wasﬁobiecTing_fo_The request for.-:
pre-payment,. ?hey oughf +o have pursued The procedure under Section-4(1)
of tha Electric L;gh+|ng (Way Leave) chuta+1ons 1940 which. provides:
_Where pursuant to Section 40 of The Act, The-
owner. or. occupier of . land requ:res underfakers
to alter or remove supply l1nes posfs or . ... ::
apparatus and The under?akers fa:i within a,
reasonabie time to carry out such removal or
_ al+era+zons a reference to. the 11n|eTer |n.'m :
accordance with that section shali be by .
letter addressed +to the anaster
Furfher, that not. only was there no. duTy on J P. o..?o remove or re~locate

r."’

the lines at The requos| of an owner or occupler buf lmpl4CI+ in the Act
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and in particular, Section 44,the owner or occupier has no right to have the
lines removed or re~located except by agreement or decision of a Commission
of Enquiry appoinfed:under the Section and clearly é refusai by j;ﬁ:é.‘of a
request to remove or re-locate was within the cohfemplafionlof The Act.
No negligence or breach of statutory duty arises by refusing to accede to
the request to remove the Iiﬁes. Secondly, and following upon that
conclusion, he submitted that negligence can only arise if J.P.S. in
maintaining the lines does or omits to do something thcﬁ it OUQET to know
will causs injury o the plaintiff. On this, Mr. ety arauell #hat T8
developer of housing desires re-location of the Company'§ lines for His own
commercial benefitf, there can be nothing unreasonable for J.P.S. to requifé
the . developer, to pay in advance fer the costs of re-location.  In the

was the-net cost of the work..-He. submitted that J.P.S.
present case, the contribution sought by J.P.S./cannot be liable unless it

could reasonably foresee that from not complying with The,FéaUest,,+He
injury which the ptaintiff suffered was likely to occur. "Tﬁ”?haf regard,
the act of Bryad in édﬁsfrucfﬁng buildings underneath the=high tension wire
in the circumstances was "an act of folly that no reaédﬁéb!e person could
confempla+e”.:.The Eeasonable expectation is ThaTVBryéa'wouid refrain from

building in breach cf the covenant and would not commence:until the removal

of the insfailaf?oﬁs had been effected. Thirdly, the statement relied on

by Ellis, J. in Citizen's Light and Powgr“Co, v. Lepifre (supra) is not
apposite as ?Ee fnjury To Thé'plainfiff was not caused by failure to
utilize any known saféfy device,

On the question of J.P.S.'s liabi1;+§,'Mr, Muirhead drew
attention to the ekTenT of the re-locafion requested and adverted to the
fact that the one house served from the power |ine héd been demclished in
March 1978 ahdlfhaflfhjs hbuse had been. abandoned and not serviced for some
time before. He submitfed that having reéard'%o +he-ié++ef of March 29
and fﬁe‘pﬁén”submi?fed-+04JTE»Sm,mtﬂit;ggmgéﬂx;ﬂéﬁ;ﬂgi49“'Y aware of the
activity in cenfempliation but was‘puf upon enguiry .jn cig‘cumsfances_in~

T — i Y

which they ought fo have foreSEen:ThaT an accident such as occurred was

likely and +o have guarded against such an eventua!ity. The house, having

been demolished, there was a duty on the J.P.S. to retire or remove the
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existing line with knowledge of the acf{vifies_faking place. Secondly, The
‘Electric. Lighting Act.imposes on the undertaker, the opljgaﬁion~to.deai'
with situations that are dangerous.or Likefygtd_sd_become:with urgency-{n:
order to:-eliminate The risk.oﬁuinjury,fémpéfséhs,ﬂ;As3regaﬁdsifhe duty of
an underTaker-1ﬁ~a“dangerous uTiLiTy:such-aé.eleotrici#y,.he_referred,fOuthe

case of. Domlnton Natural Ges Co. v. Coltnns [1909] All E.R..Reprinf 1961.

From this.case,: he ex?racfed The pr;nc;ple Thaf tThe. UTiItTy Company. being
negl igent and@The-acgidenf_havang{occurtedg5fheiqﬁus was. on. the Company: o
show . that:.the proximate~cause,qf_Theaaccidegf was the deliberate act of
another. “Failurgzio,do:so would rendef.fhe;UTJ}jjngompany entirely fo. . ..
biame.  J.P.S..was aware.of the acfjvifja$gTakipg.pjace aﬁd_fhere was. a, ..
duty. on J.P.S..To Take_such;s+eps.a;wweré_qecessary_to-guard_againsT what..

in fact did-occur. .{See.. NorThvwesfern Ufififiesg LTd veiLondon.GuaranTee.

and Accsden? Co., LTd [1935] AIE E R Repreﬁf a+ P. 1385L3fNow_}hg_h¢§dh§Te

in the Domlnlon Nafurai Gas Co. v. Colinns (supra) case. reads

.-;“ln The case of ar?tcles danerous in themselves,

" such as - loaded f:rearms; poisons, explosives, and’

.. oFher: Things: ¢ jusdem. generis, There is a peculiar
duty to take precaution. imposed on: +hose who send
forth or install such articles when it is necessa-
rily the case that other parties will come within

_their proximity.. The dufy. being To. take precau-. ... .. ...
tion, it is no excuse 1o say that an accident T
- would not have happened. unless some. other agency -
than that of the defendant had- |nTermeddEed with
.. the matter. QOn. dhe other: hand, .if. the proximaie. .
" cause of the. accident is not: +he negligence of =
... the defendant, but the conscious act of another
'-~vo!tT|on, then the: defendan+ will“not be- !labie

Accordlngly, where a gac company rnsfalled ina
repair shop of a railway. company a plant for the-
supply of gas and negligently: fitted a safety
~.valve .with an-emission .info.The shop. instead of
into the open air, and- there was an GXpEOSl@ﬂ
~ona. of the rax!way company's. servanTs being
k{iied and another lngur“d

Held:  the gas company was’ l1a51é +o fhé”débénJV o
.. dants of the dead man and fo. the.injured men in.
damages for negligence.™ =

And %héf'}E the Nprfh-WesTern UTtFiTles, Ltd. v. london Guarantee and

*ﬂchaden+ Co ¥ Ltg“"fsupra) requ

--““as is a dangerous Th|ng within The rules

,.applucable to things dangerous.in. themselves.
‘The rule in Rylands v. Flefcher (1) (1868),

o LeRe 3 HL L. 330, 18 not limited To cases where _
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“the defendant has been carrying or accumulating

a dangerous thing on his land. It applies equally
where, in exercise of a franchise To do so, an
undertaker has been carrying gas in mains-laid in
the soil of another pesrson, and, Therefore, he is
liable tc pay for damage caused by the gas if it
escapes, even though there is no negligence on his
part. The rule has, however, been modified by the
admissicn of the defenge (among others) that the
mischief which happened was brought about, not by
any negligence on the part of the undertaker, but
by the negligence of a third party. The undertaker
may stiil be liable in negligence if e fails to
forasee and guard against The conseguences ¢ his
works of the third party's act.

Under a franchise granted fo the appellants’
predecessors in title by the city of Edmonton,
the appellants laid gas-pipes under the streetfs
of the city for the purpose of supplying natural
gas To consumers. In 1923 the appellants laid a
12-in. inter-mediate pressure gas-mgin at a |
depth of 3ft.6in. In the pipe were three welded
Joints. In 1932 the local authority constructed
a storm sewer system beneath The appellants’

main. In 1932 gas from the appellants' system
_escaped into an hotel. It ignited, and the hotel
was burned down. [t was ascertained that the o i
cause of the escape was a break in a welded joint
in The gas main through which the gas percolated
into The hotel basement, and that That break was
caused by the operations of the local authority
which had resultfed in a general subsidence of

the ground. In an action brought by the
respondants as owners of the hotel and their
insurers, :

Held: the appellants were put on .inquiry as.

To the operations which the local authority were

conducting in the vicinity of .their mains, and

their feilure to know of them was not consistent

with due care‘on their part in the interests of ..

members of the public likely to be affected, and,

therefore, they were liable to +h§ respondents .

for The damace suffer@d by them.’

in nelfher of these  cases was The I:abtlity of .The master for not

providing a safe system of work“for his servant CQ951dered, No arguments
of Mr. Muirhead, however attractive, could affect the unassailable fact
found upon clear and cogent evidence that Bryad sent its workman to work
in conditions which fo Bryad's knowledgé were fraught with déhéerﬂ"Fbk SO
doing, Bryad is plainly liable for the injury the piaintiff suffered in
the course of his employment and | know of no aufhorify in law nor any
common-sense consfderafion nor am ! adverTed To any view of the evidence

that could in any way affect the flndsng of EIIIS,'J. on this aspecT of

the case.
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What of the liability of J P S.7-

E accepf fhe reasonlng of Mr. Daiey +ha+ in: The ingh+ of the
authority conferred on. The J P S by s?aTuTe 1nd by Way—Leave Agreement,
The mere facT +ha+ insTead of prowpfiy acced:ng To +he requesT of Bryad
to remova’ +he ilnes They soughf pre—paymenf of The cosfs .could not render
them neglfgenf or in breach ofia: sTaTuTory dufy Nﬁgllgence ?herefore,
must be- founded as he h:mself |nd|ca1cd on: ?he fallure of J.P. S To take
such sTeps as +he naTure of +he underTaking rwqusre +o prevenT foreseeable
injury arising from Tha? omission +o a persor reasonabiy within contempla-
tion. Accord;ngiy, There does noT seem-To be any greaT divergence cf

opinion beTween Counsel as: To The duTy of an undcr+3k¢r in relation fo a

dangerous uT:I;fy operaTed and ma{ Ta}ned by +he underTaker, The debate is
whether in‘ The 01rcumsrances of ?hrs case, +here was in J P.S. a breach of
that duty w:?h consequenrlal |nJurv to +h° p!a:nfnff

From hES Judgmenf sf is. clear Thaf Tha iearned Trla! Jjudge was
moved To hls conclus:on by The foliowung,amongsT ofhers, flndlngs of fact:

(11a'ThaT J P S. had knowledga acTuaI or-: :mpufed
oo of! The ac+1v1fles on Boone Hali -

(2% Tha? The powsr. Ilnes ran over. Thc facid of
ac+1v:+y, - Popiides B L

(3) That‘a request for removal or renlocafton
of: the tiné was to enable them: +o carry ouf
”*“'consfrucfion acT:vuT:es .
Mr. Muirhead drew our’ ai+enfion +o Regulaflon 8 of The RegulaT:ons under the
Electric nghflng Law (1890) gubi:shed fn +h° Jamasca baze'r-!'ep March 2, 1922
at page 134 and whtch reads: o | .
‘UAn-ovérhead | ine shall not be permitted to -
- remain erected after it has ceased 1o be’
used for the: supply of energy;'un!ess'fhe .
owners: infend wufh;n SlX mon?hs agasn To
take it into use. ay B PP
" This regulation was appareniiy_nofpbroughf to.the attention.of
the learned triaf judge.  However,. it emphasizes-what would -be-prudent .~
procedﬁrés-in-reiafiohffo'atline:nof ih«use;orﬁﬁef~likely'*d'beyin use fors”
a reasonable.peFiOd:.‘:,:"‘ R : .. P : . et s

‘With"the knowledge atrributed to J.P.S.,; the lines could be . -

de~activated or disconnected or removed without inconvenience to:anyone.
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That some workmen on The‘sife, having regard to the nature of the activity,

may be injured by the live power‘lfne was clearly not Sufside reasonable

contemplation and for their omission to take reasonable steps to prevent

" this occurfing in my view render them liable in negligence. | ,
This brings me to the question of apporTionméh; 5f liability.

In the course of his judgment, The learned trial judge séid: |

"The second defendant was well awere that the
first defendant had started construction on
the site. However it insisted on the cost of
"altering” the lines ~ its."pound of . flesh™
being paid before it took any action in
refaticn to first defendant's request.

It is not apparent to me by what authority
“he second defendant demanded payment for
‘altering” the lines. |t certainly is not
in The statute and it may very well be from
commercial practice. |f the money was
demanded from-commercial practice, then
commercial practice ought to have constrained .
- the second defendant tc carry out thsiwork
and to bill The first defendant for payment.
The first defendnnt, being obviously not a
“fly by night" company, could have been
processed in court if it refused to pay.

I hoid therefore that the prime conside~
ration of the second dsfendant should have,.
- been 2 removal of the lines with The requesf
_ for money as a pre~condjtion, a poor second.
A statutory authority such as the second
defendant should behave with consideration
for humanity to the public for whose benefit
and welfare it exists.” ;

and Iafer;

*The first defendant, is a copstruction ..

" company,  When such a company embarks on

.. developing a building sifte, vast amounts.
of capital, heavy mechanical equipment and
man power have to be.mobilised.  The capital
is attractive of interest ammgd:ofﬂiy it is
raised, rental has. to be paid on;equipment
a0 corbeain classes of man power havs to be
peid even if operation is at a standstill.
A construction company in the circumstances,
could not be expected to have its capjtal
and equipment idle for any length of time.
Moreover, buildings have fo be completed
Within Times stipulated in contracts.. -In
the nature of things, =it is obviously far .
eaSIer to remove apn.electrical line than to
ciose down a construction operation. That
fact to my mind, has to be considered in
assessing the degree of each defendan+"
liability. :
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"It is true fo say thatino argument was advanced
to say that the first defendant was within the
" circumstances | have-stated.above. However.in:a.
situetion where | am requirsd to. do justice | am
“potigoing o siv by, arT:fIClally divorced from
ryday reaii?y

Mr Daiey was crifzcai of Thesc expre551ons of The iearned Triai
Judge and rnghfiy so, The learned Trnai Judge was. TOOTIIHG on fhe senff—
mental fiuTe and allowed dtsuffecT:on ?o sway hac reason. |

The J P S is & bus;ness enteror!se run wl?ﬁ anTenT +o make a
profit. So is Bryad The remova! of The i:n S Was: solety for The benefit
of Bryad. There is: nofhlng unreasonable for J P ?o ask Thaf Bryad pay
for the removal. J.P,S,‘-adv1ce'was*1gnored They pruden?iy sent a
reminder To Sryad Th;s, Too, was. no+ even: given +he courTesy of a reply.
It is worthy of noTe fnaf The bulidnng on: whlch *ho ptainT:ff was working
was one of the last ?wo To be compleT Bryad had worked around the
dangerous area’up: +o Them.: !f caiiousness and Indlfrerence +here be, it
was Bryad's. J. ? S ¥ 11ab:lify in noT de—acflvafang or removung the [ines
must be measured aga:nsT Bryae who senT +he|r man: |n$o an: area of known
danger.

Mr . Munrhead urged Thaf 1n apporT:onmenT regard should be had to
the higher duTy on. ?he UTI!ITy Company Thaf dufy ina genera! sense may
be said o be. hlgher, ;n ThaT The: persans in confempiafaon cover a wide
range. Buf as regards Tbls p!alnflff The employer had a-more infimate
relationship and a duty definitely more specific. As apportionment..in . ..
general rests on the.extentof.a defendenT‘s rospon5|b|£1+y having resgard
to all the circunsfwnces, iﬁ-my-vxew,_ fe;r and JUST appor?:onmenf of
fiability would:be 2/3 Bryad and 3/3 To The J.P S

This br!ngs me: To J P S ! claam agalnsT The fhnrd par?|es The
statement of ciaim aqainsf Them as regns+ered propr:efors of the land at
Boone Hall con?a!ns +h:s generai avermenT

R Thaf lT (J: P S ) is enflfied ?o damages;‘
for breach: of .covenant:contained in e cerfain’
Instrument of ‘indenture .as:hereinafter set
forth and for an' indemnity on. the part of the
Third Parties or one or other of them and ail
coste ‘incurred by the Second Defendant in.

defending this ac+|on and- +he costs: of:. Those
Third Party. :
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The third parties in thetr pleaded defence,while admitting They
are +he.regis+ered proprieTors,danied that the ingtrumentﬂof indenture
creafed an eascmenT and aver Thaf pursuant fo an oral agreement for sale
in Aprli 1977 Verbrad, a deveiopmenT company was put in possession,and
also dended Thaf they permitted the building consfruction on Boone Hall,

anH pleaded as alternative remoteness of damege.

opEe

Thc learned Judqe |n deallng wit h the questions of law and issues
of fact arising after dealing with the essential elements in,dqﬂgasemenf
held (1) that the indenture did not create an easement but a licence. and
sought dupporf for his conclusion Thus:

"As a matter of fact the Indenture Exhibit 8
apprehended the conclusion | hold because it
says at paragraph 5.

"I and so far as these presents

may at any time for any reason

fzil to be effective as a grant

of aasement the same shall be

construed as granting.a |icence

to the company comprising such

cf the rights and liberties

herein mentioned as may fail fo

be effective as easemenis?."

and (i1) that the Third parties did not c3use or permit any erecflon in

breach of any covenant - Tophams, Ltd. v. SCTfon (EarE) [1966] 1 All

E.R. 1039.

Mr. Daley submitted that the learned judge errec in accepting
-The argumenfs of Counsel fﬁr the third parties that there being no ease-
ment, no covenanT ran wn+h fhd land and the second defendant canno+ re!y
on it. Such an crgumenT Be submxTTed not only nullifies The effe;f of
The s+aTu+e DuT nurtures The fallacy ThaT cqyenagj cannoT runlwifh_land
unless 1+/c%mprtsed in an easemenT He submi++ed whether or not the Way-
Leave Agreemenf creafed an easemenf was srrelevanf to the |ssues in fhe
case. The ciec?rlcld|gh+[ng Ac+ prOV|des for its registration and the.
benef|+s and burdens enforceable by and agaunsf successors lh Tlfle " P
Therefore, The covenanTs b[nd The third parfy They musf be liable to ., |

it
1mdemn|fy The second defendan+ 4or any damaqe sus.a:ned by reason of its

breach He subm1+fed +ha+ +he learned Trna! Judge erred in holdlng Thaf

the reglsfered owners uld no+ permlf +he cons?rucTson of the bulldlngs on
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Theeiandle"t_ my even+ that argumenT cou!d noT hold for the third party
Adams, The prOJecf manager and’ dnrecTor of Bryad _ _

- !n repiy, Mr Chln See submif+ed fhaf ) There was no breach of
con?rac? be?ween Th:rd parfles and J.P. S IR P S. cannof re!y upon
Thelr own negizgence and ?hereaffer seek an 1ndemn1+y from: Th:rd parfies,
(iip) assum:ng ?haf there was: a breach of confracf +he negligence of
J P. S -was a novus acTus anferven:ens and (iv) +he claim’ agalnsT the
Thlrd parfy hav ng been framed in. con?racf by P S, cannot be’ |ndemnlf|ed
for ?hear own btameworfhlness in Tort. "In suppc"+ of these con+en+:ons,

Mr. Chin See referred to Quznn Ve Burch Boo?hers (Buz!ders) Lidi [1966]

2 Al E R. at page 283 Sole v W J HalllT LTd C1973] } Atl-E.R. 1032

at page 1040; Hogan v, ZBenflnck_WeST HarTley Colfier;es-IOwners), Ltd..

19497 1 ALl ELR. 589 The Fritz Thyssen [1967] 1 A!l E.R. 631.

Mr., Dalay, in repty, sa|d J P Se need noT frame its ciasm
specifically pleading a Tor+ Where breach of confracf is. aiso a- negligent
act, damages are recoveraple,for_bojh;andies nefween confracting parties It is

that one has to pay for the negfiéence"of'?ﬁefefher-Q'See_Lisfer v. Romford

ice & Cofd Sforage CD " L+d [19573 1AL E R. '135:'“53 réspect to the™

procedure in rela+ion fo the addang of the. Thard parties; he referred fo
_Rule 16(1) of the Rules of the Supreme CourT

R I? se ems convenlenf here to deal szh an’ |nCIden*aI complatnf on
behatf of The J o S, A? The'Tria[ againsfﬂobJecflons,:fhe.agreemenf~1n
wrrTlng bATween Verbrad and +the Naf;onal Hoesang ‘Trust for the providing of
hoases as spec;f:ed Therenn was’ Tendered |n evadence " Before us, Mr, Daley
conTended Tha? the Judge erred in. do;ng so .3'5 e .'f-'L;*h'

| Now Adams* evndence was of his' oun personal knowledge as 1o the

Transacf:ons beTween The Regzs#ered ProprneTors and Jerbrad-and betwesn
.Verbrad and Bryad ‘1t was submsT?ed Tha+ +here was no’ memorandum in
'wrlfang +o sa+15fy The sTaTufe of frauds in rela+|on ‘“+o- the agreement: for
Sale beTween Thc ReglsTered Proprie?ors and Verbrad ‘He ;. however ‘gave
ev1dence fhaf The Regasfered Proprae*ors hae aEl been;: paid Verbrad was
_puT Ln posse551on and Then Bryad Took over Thr pruJecT. A!Thouqh from '

The nofes of evldence and The Judge s fsnd;n953 Adams' evidemee  in: respecf
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of certain-issues was clearly not accepted, .it was open to the trial judge
to accept him on This aspect of the matter and 7o hold that There were
sufficiénf?ac+s:of7par+ performance as was indubitably referable Torthe
agreement for sale as-alleged and fo the ultimate conclusion that the
Registered Preprietors by placing the purchasers in possassion had digestgd
' themselves of possession. The agreement between Verbrad and National
Housing Trust was obviously tendered to bolster the credibility of Adams
as evidence of the agreement for sale and the putting of Verbrad and Bryad
inéﬁoss§§sion of the Boone Hall lands. The objection was fo deny Adams
the su5§$r+ to his credibility that would undoubtedly flow from that
evidence. In my view, technically the objection was well founded.
Verbrad was not a party to the action and the ultimate disposzl of the
houses was jrrelevanT.VJThe agreement to provide houses_wagT?xecuTony anq
could refer fo intentions that would be carried out on The future
acquisition of the lands. However, it is difficult to see!inlfhe,goqfexf
cf his case what harm has been occasioned by its admission having qegard
To the oral testimony of Raymond Adams.

.Reverting to the main questions, thc addition of the Thirdn
parties was permissible and in accordance with the jurisdiction conferred

by Rule 16(1)'of the S Supreme CourT Rules To add a party who oughT To have
“'been originally in the action as plaintiff or def;ndanf or whose presence
ﬁay be necgssary in relation to questions arising if it is Just and conve-
nient so To do. However, the category in which a party is added.is |
important as it defines the role of the added party. in The pchgedjngs,

In the instant case, the third parties were brought by the second |
‘defendent, J.P.3.;, as besing contractually.liable to :ndemnlfy the J P S
should "it be found negligent and this was the issue in_contention.

Before us, Mr. Chin Seesdid no+ pursue his arguments as +o The
category of the rights of J. P S over Boone Hall and Thc dufaes of +he
Registered Proprietors of the land pursuant to +he Way -Leave AgreemenT and
the EVecfric Lighting Law. It :is, therefore, unnecessary to ‘”dHFQG_E”

any ‘analvtical dxscu35|on as to fhe,easen+|al elements of an easement or

the heresy of an easemenfain~gross. Rights such as those enjoyed by the
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J P S heve been cafeqorlsed as a licehce coupled W|Th an :nTeresT By whal-
ever. name called The covenan?s in The lndenlure are regzsfrable encumbrances
and tmpose The obl;gaflona Therejn on.ell Transferees and all who hold
Throuoh Themc. Bu? The resolu?lon of Thas quesllon prOthes no- soluflon To
.fhe queslson as To whelher or: nof sn The :nsTanT case The Reg:slered Pro—.
prnefors are- ltable on The bas:s of ?he covenanls |n The Way Loave Agreeeenl
o Jdewnlfy J P. S for ITS own 1ndependen+ negfigeﬂce " -

| Now a p!alnfiff may elecf from among po?enfzal co-defenéanls any
ohe or more for ?he tns+f+u+lon of proceedangs,~ lo The lnsfanl case, The
plaan?nffs made -No cla:m agalnsT The Reolslered owners of Boone Hall and no
avermen+ was made agelnsf Them ln hls plead:ngs The |ssue IS, Therefore
belween J P.S. and Thc Th|rd parTies and The bas;s of J P S ‘_cielm aga:ns+
Them is as lmporlanf as Their role in The proceedings l accep+ as correcf
TheuconClse sTaTomenf ln Clerk & Llndsell on Torls ~ 14Th EleIOH page
1]8 # 209 Thaf conlracfual lndemntly or conlrtbul:on in respecl of ilabi*.
IITY 1n Torl “may arise- where There lS a con*racf of lnsurance properly so h

called or as an- |nc:deﬁ? of some o?her conlracT such as Typlcally,_

conlracf for planl or. equepmenf“ and The case: of Spaldlng v Tarmac ClVll

Englneerlng Ltd. [1967] oW LR, 1508 was c1+od as. :Ilusfraf:ve.:

ln LlsTer V. Romford lce & STorage Co., hfd -(supra) The .
employers of a lorry dr|ver for whose negllgence The# were: held v1carlous|y
llabie To a ?hlrd parTy were hald enflfled to claim damages frow *he drlvor
equlvalenl To an lndemnn?yﬁl The clalm reSTed on The basns That The dr;ver
was sn breach of Thelmplled'ferms in hlS con?racl of employmenl +o porform
his duf;es wafh ?he reasonable care and skllt expec?ed of hlm :n Thal
capacufy The decxs:on 15 clearly of !|mlTed use and appllca+;on | IT does B
not apply where The employer :s lndependenfly gu1l?y of negllgence

(See Jones . Manchesfer and OThers Corporalaon [1952] 2 Q B 852)

lndeed |n LlsTer Va Rowford Ice & Cold Sloraoe Co oy Lfd (supra) lhe B

maJoriTy tn fho House o Lords held lha? +he cla:m To conlracluel lndem~
nity was tndependenf of ?he rlghT To confrlbullon unde" The TorTfeasors

Act. (1935) ~in my vaew, Lasler V. Romford lce & Cold Sforaqe Co le,

(supra) |s unhelpful Fo J P.S. v cause as The claim againsf J P S. by lhe
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plaintiff is for independent negligence. Further, | have not been adverted
to any term in the Way-Leave Agresment sither expréssly or by implication °
that would support a claim for contractual indemnity. Accordingly, | do not
aébepf Mr. Daley!s submission that in the instant case the nature of the
claim is immaterial. The importance of the basis oh which a claim is made
lies bn the fact that different questions arise where the claim is for
contractual indemnify and in the case where the claim is based on The right
to coniribution from jointT Tortfeascrs. This is illustrated in the case of

Sole v, W. J. Hallit L+d. [1973] 1 All E.R. 1032. In that case it was

held that:

“The plaintiffls claim had fo be pleaded in
confract, his contributory negligence would
have constituted a break in the chain of
causation, and a defence to such a claim.
Since it was open to him to found-his claim
in tfort, he was entitled fo recover damages
subject to a deduction for contributory
negligence,”™ (Emphasis supplied)

The J,P?S° had committed itself To bénTrécTua! indemnity and as
said before, | do not sce any:gpligaTion in The fegisfered encumbrance or
in the Weay-Leave Agreement on +he Registered Proprie*érs amounfinglfo an
indemnity to the J.P.S. for its independent act of negligence. IT is oﬁ
This basis that | hold that the claim against the third parties must fail.

If it were necessary to decide the gquestion whether or not the
registerad owners permitted the erection of this building within 12 feet
of the electrical conductor in breach of the Way-lLeave Agreement, | would
hold on the findings of the trial judge as to possession of Boone Hall
having been passed by the registered owners to Verbrad pursuant to an-oral
agreement for sale, that the third parties, Bryan and Verley, did not
permit" such erection irrespective of whether one gave a narrow or wide
interpretation tfo the word "permit™. The same, however, could not be said
of Raymond Adams, the project manager, and managing director of Bryad.

He was the "erector™ of +he buildings and he signed as grantor the instrument
of March 4, 1975, conferring the licence to the company in respect of
Boone Hall and containing the prohibition against the erection of buildings

within 12 feet of the electrical conductors. Hcwever, becauss of the
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conctusion_fo;which-txhave;comenon,The,QUesTiohgof:con?racfua};indemnifyii:
consider This-{ihdiﬁﬁiimmaferiai | | |
'!n The end for.the reasons set. ouT here;n, Liwould.allow the appeal
of J. P S.: aga|nsT The apporqunmenT of !;ab:f:?y and make the foilowing
apporflonmenf. | ' | .
. g Bryad -~ . 2/3
o JaPLSL = 1/3 |
w1 would.dismiss the appeal by J.P.S. against: The-judgmenf in._é_i__i
favour of the third parties and affirm The order of fhe Court below,.,_
I would dlsmlss The apgeais of Bryad agaunsT d4.P. S rand The
Staintiff. R F T LIS R B S R Fa A I S
The award of cosTs woutd foiiow fhese evenfs,; H
Since preparing Th:s draff { haVu had: The beneflf of reading the
draftt Judamen+ of ergh+ J A. and hts assessmenf of damagea. !n-+h|s l
concur On Thc appor+tonmen+ of IuabillTy, dbSpITc d;SCUSSIoﬁs w|fh my
bro+hurs erah? and Downer, JJA - feel cons:raaned To dtssenf for ;5ézv:

reasons st ouT herein
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WRIGHT, J.A.:

| have had The beneflf of readlng the JudgmenT in drafT of
Kerr, J.A., and w1i| in my br:ef confriibution, avoid dealing afresh
with the areas in whléﬁ Qe are in agreemenf. | propose therefore, in
addition to the quesfion of damages To deal wifh ?he apportionment of
responsib:llfy wITh whlch we are noT in agreement. We agree on the
dlsmlssal of the apneal of +he Jamaxca Public Service against the judgment
in favour of the third parTles as well as on the dismissal of Bryad's
appeal against the plaintiff and the consequential order as to costs.

. Let me deal f{rs+ with the quesffon of apportionment of

liability. ik

IT has been esTablfshed on the evidence that the Jamalca
Publlc Service |lines were on the properfy by virtue of the way-leave
which granted +to the Jamalca:Public Service a licence coupled with an
Interest.. Jamaica Public.Service is the sole undertaker having absolute
conTrpi of a dangerous utility and concomitant with that a very high::’
duty of care fo anyone who would be likely to suffer injury resuiting -
from a breach of such duty of care. As long as Hale:Housé was being ~
serviced by the .lines in question and there was no change in the use of"
The property, fhere was no danger against which Jemaica Public Service
had to take care since accordlnu to the. ev«dence, The lines had been
constructed in accor@anqe_w1th_the sTaTuTory requlremenfs. However, it
is my opinion that once Tne Jamalca Pubi|c SerV|ce was alerted fo
activities on the property whlch»affecfed Therr re{aflvety safe position
they were required to Take such s+eps as prudence drcTaTed The injury
To the plaintiff was, on March 29, ,1979 almost a who!e year from the date
of the letter of March 25, 1978, requ;ring The remova! of The Ilnes.
While 1+ is True +ha+ fhe |mmed1a+e beneflf of remOVIng The lines would

be Bryad's, who had a du+y to prOVIde a safe sysTem of work, it is aIso

true that tn +he long run the Jamaica Publlc Serv1ce sTands To benef;f



immenseiy from the oevelopmenf in the area..

| The evndence of: Raymonc Adams Is Thaf“Hale House was j.
demoilshed abouT February +o March !978 to facntnfafe deveiopmenf of "
site So Thaf atthe. date’ of the: requesf To have +he l:nes removed
+hoee{Iines*were-serv:ng=no'purpose. Then, ?oo, Thls requesf was made'
quite: earty fo:facilitate: cleﬁrlng the: sife and this wouid be'long 1h"
-~advanee of:construction. What tS more, The Jamaica Public Seriice
received a: plan. of the proposed developmen? and thus: knew. how the location
of-The-iines.wouidnaffeotecohsfruction.;~AT_Thef:f;me Bryad had nc heed
for: elecfrici+yﬂon=+ﬁe siTe;~¥Said5Adamé;.In~his:evidenceéinechief,
"prior fo +he demolition | don't know_whef:happened To_fhe elec#rici+?."
However;-in-cross-eXaminaTIon-wheo:euesTfoned'abou?*sfepérraken to-
ensure there was 'no construction: before the: lines were’ removed he sald-

o Mpasked sub~con+rac+or to:have: Iines SR
: removed because fhey were i!ve

..ObViOUS|y, Thfe sTaTe of knowiedgo musf have pre-oafed The.ieTTer of
29Th March }978 WhaT was no? dlsctosed was- his sTaTe of knowledge

up +o and 1nciudsng The +|me of The accndenf BuT he was noT The only
Bryad wiTness whc spoke abouf The sTaTe of The [lnes. Charies ForTer
who had The 1mmedla+e superViSton of ?ne pia;nTiff Js The oTher wITness
in ?h:s regard. An ex+rac+ from his ev]dence reaes.

"Marshai[ Samuels fhere. A spoke
et Marsha1i who:sald. wires were -
deadc BAV SR NS P LB I REEEEDRIBIIRERD
oo After Marshal |7 spoke to me |- under—-
stood the wires were dead. | went
“oupon the roofy lotook @ ipiece of
stee!l and throw it on the wire.
Nothing happened: I held wire with"
my bare hands. | +o{d workers: everye.
“thing is*OK and” |- left them. “The~ -
wires were.in ?he open for everyone
Cetorseg M : ' i
-The Court rufed against edmtsslon of evidence by this w:fness as To"’
the Dresence of Jemaica: Pub!ic SerV|ce van’ on the s*+e wh:ch seemsf.”
sTrange in the light of évidence later given by the Jamaica Public ™

Service witness, Mrs. Rachasl Gibbonsg that:
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"Our personnel were required to be
at the site."

_ What, however, is not clear s who were Marshall and
Samuéis?- It cannot, however, be presumed Thaf they were Jamaica Public
Service employees. IT is worthy of note that whlle +he plalnflff did
no+ menflon these two | persons he corroborated PorTer as +o The steps
+aken by Porter before the latter permitted fhem TO work in The danger
area., But as the evidence stands, there Is no posefive sTaTemenT that
Jamaica Public Service who had control of the utility had said that work
could be safely carried ouT.j\ObQiously, there were iines other than
Those tested by Porter and as events proved, it wés ﬁﬁwféé:*b presume
tat aH| Were dead becaue géhe proveq:fd.bé dead:lrﬁéncé;éfyad's
negligence iﬁfseﬁdfng fhéﬂplainffff;¥é work without such assurance from
Jamaica Publiic Serviéé.'if 4 |

But what hadothe Jamaics'Public Service doné“?%bﬁ the time

_they received the letter up to the date of the |nc1den#? Apart from

“ sending Two IeT+ers seTTlng out the charges, There is no evidence of

even a vrsa? to the site. In either of those letters, and preferably
in both, Jamalca Public Service could have added 2 note of warning to

Bryad that Tbe'!ines were |ive and that no work shouid be done in the

‘fivicinify of those lines. They had the actual knowledge that the iines

were live whilé'Bryad at ‘The highest seemed to have onty constructive
knéwledge. Quite-apart from Regulation 8 (supra) which required the
removal of an cveﬁheaa f;ﬁekaffer it has ceased to be used for supply
of energy, unless the. owners. infend within six months again to take it
i usé, Jamaica Public Service had nearly 12 months notice and ought

a2t least to have monitored the progress of work in the vicinity of

" Their tines iSee North-Western Utilities Ltd. vs. London Guarantee and

- Accident Co.‘LTd;)'(supra) bu?_fé}led to teke the nscessary steps in

keeping with the duty of care iﬁbosed upon them by The nature of their

dangerous utility. Had they at least de-activated the lines there would



no longer be any danger. The-lines wou&d'bé reduced-fo being a mere
anconvenlence to Bryad e ot o |
~Whenall:the-evidence surroundlng the InCIdenT IS
.considered, -including the fact that: Bryad was.not DFQClpITaTe in
baibkding 'inthewvicinity ofthe! !ines, The tact that Bryad ¢id not-
comply :with the. request for paymenf does no? Fo. my..mind oufwe|gh The B
duty of .care, owed: by The Jamaica. Public: Seriice. l-Think»¢he-scaies
are heavily tipped against Javatca Public Serv1ce and .in atl: The circum—
stances, -} would dismiss the appeai of Jamalca Pubifc Ser*lce agalnsT
apportionment. and apportion llabiIITy af 25% to-Bryad:and: 75% ?o Jamatca
Pubkic Service Company Limited.
o Costs wilt follow the even#;:- V-
~bowillonow.desl -with The plaintiff's appeal against ... -
damages. | |  '
'":Tﬁe'injurie5win-respec#;cfiwhich the plaintiff sought .
compensaflon were. p!eaded as:follows: = |

“(a) -severe-electrical burns-fo both-upper: ..« =
!lmbs and To 2 tesser exTen+ boTh legs, -

(b)Y biiaTera! ampuTaTIons to bo?h hands L
- - below.the elbow:on: 28/3/79 L

i {e) “bilateral emputations: of:both arms:
above The eibow on’ 15/5/79

(d) recommendcd To Queen 3 Hospsfal Engiand
o for-fittingiof above elbow: prosthesis,:

ﬁte)'fdtsabtllfy assessed as constderabie and-.
' devas?a?ing, :

) -hospiTaIISPTlon from 23rd March 1979‘and
e confinulna.-«"" I ; SR

o The platnthT = ev:dence reln?ing Fo The 1nJuries ts no?ed

.as_fol}ows;a¢,}Gg;;;:,i§

"Accident was about: 11 AeMe When ) found
self on: ground- | was in fiames. Pants and’
ooshirt burting. I was-lying -on my face and’
| could not move, : Some guys ran to ‘me and

Coputometinealvan, Limbs: :stretched ouf and -

(RS B N LTI
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"could not move.” | was taken to Stony Hill
Hezlth Centre - | was taken to Kingston
Public Hospital and admitted. In the night -
| was taken to operating theatre. Arms
were slit by doctor three places. On the
following Wednesday | was taken to theatre
where arms were amputated. My legs were
burnt and stiff. Parts burnt to-the bone,

In August | went back and there were

- further amputaticns. | also fiad burns
under arms and on body. | have as a result
scars on body and iegs. 1 can't stand for

tong as both legs burn me if | do sfandlng
for long. If | walk legs burn and pain me."

Pre—acc;denT spor+1ng activities no Ionger possible, were
swimming, football, cycltng and dancing. Alsoc he cannot dresc himself.
To feed himself 2 spoon has to be pushed between two fingers‘and he is
now only able to sign his neme if alnén is pusned between his fingers;
nor can he bathe hlmsalf or board a bus normal!y nor urina?e. He has
To employ help. APTIfECIa[ l:wbs were fitted in England |n 1982 whither
he was accompanied by hss sister. The right sfump was Operafed on in
England and he had to wait for s+ump=+o heal. There is a bump con the
right stump which pains. AthfIC|al I:mbs To be changed every 2-3 years.

He testified that he had graduafed from the Malden Secondary ‘School in

e

Grade 11 where he had. done Cablnef—making. He then went o an Industrial
Training Centre where he learnt sfeelrwork

The eVIdence -of Dr, John Goldlng in support of the
plaintiff was as follows:

"As regards his legs he had extensive burns
to both lower extremities above and below
the right knee and particular.outer side of .
the left lower |imbs where there has been a

«  full thickness loss, of skin about 4" above
the ankle which has bound down the tendons

to the bone causing foot to turn in when he. .
stands or walks. This results in difficulty
when he walks for:any length of time with.
pains in legs. First saw him October 1981

“1wo years after the original incident. |
last saw him today 17th September, 1984,

- Legs have not made much changes

By Court: Pain would be less now than it was
before but still some discomfiture and pain.™
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: There can indeed be no. quesT!on buT Thaf Th;s 24 year old

pla;n?!ff has suffered devas+aTing ingur1e5._ Damages were awarded as

fol lows: _
:*ﬁ'"(é) hoss of arms;’ 1njury ?o !cgs
o -'f'_paln ‘and” suffer:ng and loss of

_ ‘amenities v v B $366,160.00
f“;(b)~*uass of fifure earn[ngs R 79,872.00
7 (e) Cost of sgrv1ces of af+endan+ 56,160.00

| ”."(d)*'Cosf of repairlng and '
A repEaCtng arfiftcuai arms 30 000.00

' The ‘learned trial Judoe approached his award of damages

wlfh-fhjs.apprecraflong

CThe loss of ‘both arms ‘at the shoulders must

~ be one of the most devasTaTung anurtes a

“gerson can suffer. it is my opinion that In" °
Jamaica, such loss w1[! be the more: Traumaflc

©and difficult To ‘mitigate as there is an

- absence here of adequate faCIfiTleS and’ o

" opportunities for Tralning and cmploymenf for
one so dlsab!ed.. . .

“The total loss of- bofh arms: is not a . usual
©type of injury and,’ ‘understandably, there o
~.are not many- cases dealing with. damages for
“suchloss.  .Not one case from Jamazica which
- dealt with & fotal loss of arms was cited to

Sme. L there were any such’ decisions in Tthe
" Jamazican Courts | am certain the industry of

Counsel in this case would have found ift.
0f 15 English cases to which my attention was
invited only 2 dealt with injuries to both

_arms but neither dealt with a total loss of

both arms. For Those reasons I dare say Thls
case is unigue.™ :

'1+j}$vw¢j}.;ggqgnisgdfThqf;The'award_gf;gamages for none-
pecuniary loss is hé&@f°ffé§ffr¢m'pfgblém]féfféiéhegin a case such as
The insTanf yB{§h fs ¢ppEcprjafeIy ¢1assjfied ¢S'uhique.' The two

English'cag@éifﬁé@jﬁh}thfhe*iéafnéd'Tffaf*juégéZSOughT some guidance

in resolviﬁé;%hewbrdbiem-éré (1) WerrsngTon vs. ironbrldge Metal Works
[19527] 2 Aii;EiR 1101 .n which HalieTf_J., §wgrdea,a 40 year old part-
time fireman f}4,000'fotffhe_!ogs_of_hisht}ghflgrﬁ'and left hand in 2

fire and<exp!osion,faThisJamounT_wasiheldp?dfvéfué_f}14,000 in 1982;



" (2) Done vs.: Atr Mlnlsfry (Times November 18, 1959) (Liverpool! Assizes)

in which AshworTh S awardgd a 30 year old. elec+r|c1an %12 500 for the
amputation of his right arm below The elbow and his left arm becoming
virtually use}ess the result of béiné severe&y burn+, This latter award
was in 1982 rcpresenTéé.by #82,000. -Choosing The Merhingfon case as a
better guide, the Iﬂarned Frial judge arrivud ar @ flgure of #115,000
as being The 1985 value of the #14,000 award@d |n\;952 . Then he said:
"It would therefore, in my view be reasonable
to say that a plaintiff in Jamaica in 1985
should be awarded an amount of #115,000 for
the loss of both arms.”
But this statement is not as conclusive as it may seem for he proceeded-
forthwith to reduces the amount by 50% for contingencies thus arriving
at an award of fﬁ?,bOO théh.a+ J$7.96 = fj worked out at $457,700 which
was further reduced by 175 for immediacy of payment. In arriving at the-
award for loss of future earnings;, @ multiplier of 16 representing a scaling
down from 24, the conitemplated working life, was chosen.

in attacking the assessment of General Damages as wholly
erroneous, Dr. Barnett is mostly concerned with these scalings-down which
in the event resulted in what he contended is inadequate compensation: -
for the damages suffered by the plaintiff. He complained that the learned
trial judge failed To have regard to the fact that the amount of 5314,000
which he felt would be a reasonable award Yo a plaintiff in Jamaica :in .-
1985 wes arrived at after taking contingencies into account. Accordingty;
any further scaling-down on account of contingencies as did the learned-
trial judge must.be a move in the wrong direction. Indeed, said
Dr.. Barnett, the . factors mentioned by the -learned trial judge in making
his award are .factors which favour a scaling-up. Said he, ‘in arriving ..
at his. figure. after accepting that £115,000 would be a reasonable award:-

in 1985 for these injuries: .: .- - : ' N 1] g #H5
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- "l am howaever a believer in the proposition:
“thatdamages shouldibear a reasonable relation o -
. to. which the economy of the country can bear. &
~ 11715 obvious that the Jamaican economyls not '
as strong as The English economy.  ln That .
“circumstance; | ‘am'cf the’opinion that the .
Jamaican doliar equivalent.of £115,000 would:
' not:bear: a‘reasonable relation to the Jamaican = 7.7
economy. - AT the same Time, it cannot be = = o
foo0 ignored thatathe rabsence of Social Welfare "o 7
- factiities here end- that the plaintiffis : :
cinjury s notione which will improve over the | i
. years are-factors which go to suppert an award r+u
¢ .which will¥altow the plaintiff to provide those.
fac111+ies from hIS own resources.“

Earller in réason?ﬁg hiS way ouf The Iearned Trtai Judge had disclaimed
any apTI*ude forué;onomlcs bu+ lf fhaT is so Then in Transp051ng the
Engitsf award" lnTo Jamaican terms: he musT havo been its unwiffxng agent.
1T must be borne in mind that the %114 000 was for  injury: far less i
-“*raymai;c.fhan,-and no+=as*diff1cul# ?o mtTIgaTe asrThe:pla:nT:ff-s-w.
“Tnjuries.  “lhorder to meet. Thc econofiic considerafions ‘and), bearIng
“in mlnd the mulTlpller of 165 Dry BarneTT sumeTTed +hﬂ+ a scatlng—down
of the %115 OOO by T/S would g accepfabie,- -.. Ll :
“As for conTrneenczes, it was submlf?ed it should be

*“recognrsed~¢hafr$hey:are-nﬁf*ati“adverse.Toma p!aenfiff, e;g.;:ln,+heﬁ
instahfﬁcase:fhe}evidencé“d13ciose5afha+_fhere”afelécéaéionél=1ncréases
“In the ratas earngd by ‘the employees’ in the butiding'indusfryﬁian'indus+ry
“rwith continuity of?deVe!opmenf.*?SofTha+<Whiie&if-is-no#wuhreasonabié‘fo
aCCepr#haffhé=mighTfnoT-be.consTanlefemployed'—ffhiS'beIng'reflecTed in
“the multiplier ~ it i5 not reasonable to: hold that the plaintiff's
earnings would: remain-fixed. | .

~“Dpposing the. move Toﬁincreaseithé award,-Mr;uHeyWOOdssub£E¢+éeh
“that there sheuld: be noTinferferenéeibécaUse-iffhas*no#.been:showﬁ3fha+‘
fhé‘learnedwfriai'judge-misapprehendédgfheifacfs nor'made-any-erroﬁeous..
estimatg of “the damages. “He had shown an awareness of “the. inflationary
Frend and. In discounting the 6wardrforf£mmedia$e7paymeﬁ?lhé was' ohby- doing

what is standard.
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Miss Lightbournefs position was that she had no complaint
with the result but with the method adopted. Shelfhen obliged with
her view of the method she prefers but since this is only another
route To the same desTipaTion, no harm is done by its omission.

The recognised ‘grounds on which an appel lahe Court will
intferfere with the assessment of damages by a trial judge were well

stated by Greer, L.J., in Flank v. Lovell [1935] 1 K.B. 354 at page

360 where he said:

.vesews this court will be disinciined +o
reverse the finding of a trial Jjudge as to
the amount of damages merely because they

think that if they had tried the Case in . -

the first instance they would have given a

iesser sum. In order to Justify reversing

the trial judge on the question of +he

amount of damages it will ‘generally be .+ . FERR

necessary that this Court should'be convinced

either that the judge acted Upon some-wrong

principle of law, or that the amouht awarded

wes so extremely high or so very small as to

make it in the judgment of This"Courty an

entirely erroneous estimate -of the damage .to .-

which the plaintiff is entitled.”
The assessmeﬁT is ﬁof being assailed as involving the application of
any wrong.principle:of taw but on the second ground as being an
erroneous estimate of the demage to which the plaintiff is entitled.

The uniqueness of this case referred to by the trial judge

is reflected as well in the-fact that nelther in the West Indies, where
The nééd to achieve uniformity in awards is recognised; notr among the N
English cases has any award in a comparable case been found. The
starting figure emp loyed by the trial judge is not in fact taken from a
comparabie dase but a s+ar+1m0§+ be made and he has not been-cr1+icized
for'chdosing ThaT'figure. There is no formu]a'fok achieving equiparation
between any West Indian currency and the English pound so as to relieve
a Trial judge of the difficulty attendant upon the use of awards in

English cases as guides in making assessments within our region. In

Aziz Ahmad Lid. vs. Raghubar [1967] 12 W.l.R. 353 at 357, Wooding, C.J.,

in seeking a grounding for assessing general damages in a case of



pcrsonal |nJury chccTed The pracllce of equ:parallon be#ween The
Trsnldad dollar and The Engllsh pound lhen sa:d

-ﬁiﬂﬁeverlheloss, 1tis rlgh+ lhaT I should
- : " add that such- uniformity. as: may be.
O RIS e o ,:pracficable should conform wWith: curren+
S trends here and not elsewhere. =
+hs Lord: MoEris of Borth~Y~-Gest ;- speaking
for the Privy Council, sald in Singh- .
< Unfant)ovs, Toong Fong OmnlbUs Co. Lid.
' 3(1964) 5 All R 925 a+ 927 R

"-*To lhe exfen? To whrch regard should
- be had to the.range of awards in o+her
. cases which are comparable, such- cases
" should as a rule be:those which have -
~been determined in The same’ Jurtsdlcllon
~optin’a neighbouring locallfy where
~ o ssimilar socials economlc and lndualr:a!
'*cfcondi+ions eXisl’ W - :
BuT l +hlnk Thaf where Jusfsce demands, as i fhlnk lT demands in Thls
case, wherc The requnred gulde cannof be found en awards in The same
JUFiSdICTiOH or-in:a’ nOlghbourlng local|+y Then recourse should be made
To such source as wzll atd The Cour+ ln comlng To a Jusl and falr l“-
- conclus¢on Hence The Jus+|f|ca+|on for employ:ng as a gunde ?he flgure_
e-used by the Trlal Judge in The 1nsTan+ case
' Whal doeS'pre “n+ greaf dlfflculfy in lhls case is +he
-ObVlOUS shtf? by the. Trlal Judge away from his: flndlng lhaf %115 OOO
-would be a"reasonable- ward'lo-The plalnlrff-by~proceedlng #o-dlscounl
- If'by*BO%' A dlscounfing by 50% followed by anoTher'd:scounT of 20% in
-c:rcums?ances where The loss of fu?ure earnlngs is aiso d;scounTed with
reference fo hlS working:’ llfe puf a+ l6 years does posc a problem con-“':
cernlng The esftmafe as To wha+ is: adequafe comoensa+|on for lhe S
devasTaTlng anurtes suffered by fhe plalnflff when The relevanf facTors
are: TaKEn |n+o accoun+ Does nof a 50% dlSCOURT for con+|ngencles in’

”The C|rcums+ances scem so lnordlnale as To Jusflfy Tho lnlerference of

ThLS“CourT?.yl +hlnk-soq;'.fi

o B O i ik et b e
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Accepting the trial judge's starting figure of £115,000
and bearing in mind the difference in the English and.Jamaican economies,
I would scale that down by 30% for contingencies Thps‘producing %
$640,780. It=is recognised préc;ice Thgf There is a discounting for
immediacy of payment. Accbrding!y, | would ﬁake the final figure.
£550,000. Although Dr. BarneTTicomplained éb§u+ the implications of
choosing a multiplier he:sﬁpplied no baéis for disfgrbing The award:
for loss of future earnings or any of Tﬁe other awérds. These will,

therefore, not be disTﬂrbed."Accordingly, The award_will now read: -

o UplBr ) s iasmannnnis © $550,000
EBES Goinn g e 79,872

REY wa e n s smuanms 56, 160

@ ereeieeee. 730,000
§716,032.

The amount on which interest at 4% will be paid‘how reads $550,000.
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- DOWNER, J.A.:

sp _Tﬁeefnjsfy suffered;pyzwgnsfeﬁiésrp:hes:raised_ﬁmpeqfanfp:;_
_issues in the lan of damages; and-TEe;lisbLlity in +or+‘5+’emplqyeps,,]-'-
and Publlu uTalcTy comoanies operaftng pursuan? To 2 sTaTuTe.h Thesef:,
ma?fers have Deen fu!!y dealf WITh by Kerr and WrighT Jd. A > and 1 p;_
propose To conffne my observa?ions To The issue of The apporf:onmenf o
of. llab|I:Ty befween Jamaaca Publlc servxce Company le[fed on- The one
' hand and Bryad Englneertng Company Ltmafed The employer of Barr, on
.The other. - | v . | | |
Slnce The :ngufy was eeused.from Barr s"confacf with Iipe
elecfric wites +hrough a STeeI rod he was: handilng during The course.
- of his. emp!oymen'{'l it is perainenf fo examlne The sTaTuTory provisions.
whech seeks To prorec+ ?hc publlc from personai 1nJury Secfson 5 of
fhe E!ec+rtc L|ghf|na ACT sQ far as’ IS relevanT reads
- .JZ"S ——(1) The underfakers shali be subJecf
- to such regulaflons and conditions as may
- be inserted -in any licence, order or special

. Statute, affecting Their undertaking wnfh :
'.regard to the. foliow:ng maf#ers—m :

-"(c)-?he'secufing_of'TheﬁsafeTy-of the. pubiic
. from personal .injury, or from fire or
o ofherwise;ﬁ'_;; o S

Regulafions 7 and & pursuanf +o Th:s AcT, oubtlsﬁcd in- +he Jamaica

GazeTTe, Maroh 2 1922 at. page 134, reads

(7)) Every high pressure EIQCIFIC line,
conductor: or other apparatus shall be -
. protected by a suitable automatic or
- fuse cut-off at the point. of junction -
. with the source of supply.

'(8) An overhead Ilne Cha![ not be permitted
L te remain arected after it has ceased to be
' used for the supply of energy, uniess the :
owners. tnTend wlfh|n six monThs again to take
1t lnfo use.' ;-' -
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It does not appear that these regulations were cited before Ellis, J.,
but as this is an appeal by way of rehearing, it was permissible to
advert To it in tThis Court. Moreover, the issues werc raised below. _ .
Here is how Barr the plaintiff/respondent pleaded the matter in his
amended .statement of claim at page 37 of the record; under the caption
Breach of Duty, in respect of the utility company:
“4.(b)(1i1) Fzilure to de-energice or insulate
the said electricity lines, more particularly
as the house of the recipient of the current -
The grantor of the licence or easement had
been demolished.
(iv) Failure To.defénergise or insulate the
said electricity lines when it knew or:ought
to have known that construction work was being
carried on in the vicinity of the said lines.
(v). Failure to remove, retire or relccate
said lines promptly or within a reascnable
Time on request.”
These particulars were also pleaded by Bryzd in their Further Amended
Defence at page 49 of Thé-record, The utility company denied these

particulars of negligence.

The liability for articlies dangerous in themsglves as

electricity was stated by Lord Dunedin in Dominion Neturai Gas Co. v.

Col lins [1908-10].Al1 E.R. Rep. 61 at 64, thus:

- "It has, however, again and again been held )
That in the case of articles dangerous in .
themselves, such as.loaded firearms, pofisons,

_explosives, and other things ejusdem generis,
There is a peculiar duty .to take precaution
impcsed upon those who send forth to install
such articles when it is nccessarily the case
_that other parties will come within.Their
proximity. The duty being to take precaution,
iT is no excuse to say that the accident would
not have happened unless some other agency than
That of the defendant had intermeddied with the
matfer. A iocaded gun will not go off unless
someone pulls the trigger, a2 poison is
innocuous unless someone takes it, gas will not
~explode unless it is mixed with air and a2 light
- is set to it. Yet Dixon v. Bell (1816), 5 M, & S.
198; 1 Stark, Z87; 705 E.R. 1023; 36 Digest (Repl.)
- 80, 431, Thomas v. Winchester (1852), 6 N.Y.R. 397,
and Parry v. Smith (1879), 4 C.P.D. 325; 48 L.J.Q.B.
731; 41 L.T. 93; 43 J.P. 801; 27 W.R. 80t; 35 Digest
" (Repl.) 81, 433 are all illustrations of liability




" "enforced.  On the other hand, if the
- proximate cause of the accident is not _
. the: negilgence of the defendant, but-the - -
VT conscious” act of another volition, then 0
" vw ... hewill not be liable. . For against such
SRR aohstioud act of VOIIT!OH no precauflon s
Sl reaify avaii S : -

Furfher on- page 65 Lord Dunedln cxplalned how The gas company couid
: escape luablllfy in that.cases Here is how hs s+a?es The ruie

’Accord}ngiy Thelr Lordshlps hold +ha+
. the defendants,; The gas.company, have _
. faited to.show that the proximate .cause = .
i of the accident was: the. act .of @ subse-
'7:f’quen+ conscious volition, and that, There
.. being initlal: negligence found. agasns?
- them, The Dialnfkffs are anT|¢isd to
“ﬁ'recover. SRR

IT shouid De no+ed Tha? .n ThaT cas :%he'railway company, -
The empioyers of The dGCaased were also sued and spec1f|c quesfions

were puT To +he Jury whlch were as follows

R Was the - thury o ?he pla[nthf Co!lins }.-' '
- and to Perkins.caused by any negligence. of
‘the defendants, Ths railway company? "~ . E
_ A.—Yes. 2. If so, wherein.did such. negll-;
_"gancc consxsf?w»A By the company: ai!owrng
. their men to tamper with the gas plant. -
.3, Was the injury fo “the plaintiff Collins’
.. and o Perkins caused by any. negligence of The
" defendants; the’ gas company 2=—A. Yes. - _
e bSO, wherein did such negligence consistlm .
R By-not running a pipe’ up Through the roof.
o 5. 1f you find:the accident was caused by the
. . escape.of gas, from which valve do” you flnd The
'j'__gas ascaped?—wﬂ Safefy valva

's”On These answers fhe%frlal Judge found for The p[alnfzf: against fhe".
gas company, bu+ dismissed The SUIT agaunsf Tho ra|lway companya__A'.:
-The pla|n |ff res;sTed The appeai;offfho gas company but. acquiesced in
the dec15|on abSOIV|ng The raxiway companyy The Prtvy Councit-in this

Canadlan appeal dld ﬂoT havo ?o consnder The [lau|ilfy of the employers.

The o+h'rftmporfan+ case c;Tad |n This ragard wWas

Nor*h—WesTern Uflia+1cs, LTd v. London Guaranaca & ACCIdbnT Co., L*d.

[} 55] A&l E R Rep,fiéé ThiS was anoTher case from Canada to the-

' Privy Councsl cnd iT;is reiqvanT To lSSUGS ThaT haV& To be: decnded.. The
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relevant facts are referrad to Tn:fhe@héaﬁno¢e”afipage;195;ana~+hey-are
as fol [dws:

"Under a franchise granted to the zzpellants!

.. predecessors in title by the city of Edmonton,

" “the appeilants laid, gas-pipes under the sfreefs
of the city far the' purpose of supplying natural

gas to consumers. In 1923 the appel lants lzid a
12-in. intermediate pressyre gas-main at a depth
of 3 ft. 6 in. 'In:the pipe were three welded

joints. In 1931 +he.local authority constructed

a storm sewer system beneath, the appellant’'s main.

In 1932 gas from the. appe!laﬂTs system escaped

info an hofel. If ignited, and the hotel was

burned down. [+ was ascertained that the cause

of The escape was a break in 2 welded Jjoint in the

gas main through which the gas percoclated into the
5 . hotel basement, and that that break was caused by

: the operaTnons of the local authority which had

resulted in a general subsidence of the ground. In
an action brought by the respondents as owners of
The hotel and Their insurers, .........".

An unusual feature of fhislcase was the failure to plead the
issue on which the case was decided. In pointing this out, Lord Wright

sald at page 199:
"The - respondenfs case originally was that the
city's work had been properly designed and
carried out, so that there could be no reason
at any Time, either while it was being carried

" -on or atiany subsequent periocd, to anticipate
That it could cause any mischief, but in the

" . course of’ the trial there was alleged, as a new
and alternative ground of negligehce or breach
of absolute duty against the appelian.s, that
the appellants cither knew or oughT to have known

" whet work the city was doing, and fatled to take,
as they could and should have done, all proper

" precautions to prevent the escape of the dangerous
gas which they were carrying in their mains.  No
amendment has ever been made of the pleadings, nor
have any precise particulars been given of this
head of claim. Their Lordships must observe that
iT.is pessimi exempli to admit & new head of claim
without a proper amendment of the pleadings. But
this ground:of: claim has been considered by the
Trial judge and by the Appellate Division and must

- now-be regarded as'a relevant issue in the case.

The *rial judge decided against the contentions of
The .respandents, but the Appellate Division allowed
The appesl soiely on the new ground of claim,™

An important metter for the deC|510n was whether the public utility

company was liable under the rule of Rylands v. Flotcher or-only iiable

in negligence. Lord Wright approached the matter thus at page 200:
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"Where undertakers are.acting under statutory -
powers it is a question of construction,.
- depending on:the language of.the statute, -~ .
“whethsr they are only liable for. negilgence,f'”; '
~ or whether they remain: subject to the strict -
o and unqualified Fule of Ryiands V. Fle+cher e
"(1868), L.R.'3 H.L. 330; 37 L.J.Ex. 161;
19 LLT. 2205 33 J P70, Ly 36 DigesT
" "(Repl.) 283,334, Thus'in the Charlng Cross -
T glectricity: Suppiy case: [1914] FK.B. 1723

B LK, B. 352; 111 L.T. 198; 78 J.P, 305;

30 T.L.R.447;:°58 Sol. Jo. 5775 12 L.G.R. 807,

" 'CiAJ1736 Digest (Repl.) 284, 338 clted above it -

“Was! he!d——fo!lowing the previous deciston in-
Midwood v. Manchester Corpn., [1905] 2 K.B.

0 B57; 74 [.J.K.B. BB4; 93 L[.T. 525; 69 J.P. 348;
54 W.R. 37; 21 T.L.R, 667; 3 L.G.R. 1136, C.A.;

‘38 Digest 50, 288——Tha? the defence of .
o statutory: aufhorify was Fimited by ‘a clanse in
 ithe s+3?ufory order prOVIding that nothing
“therein-should exonerafe the corporaTson from
“Tiability for nuisance. ‘In Hemmond v. St. Pancras.

©Vestry (1874, L.R. 9 C.P. 3167 43 L.J.C.P. 157;

~5H330 LT, 2965 38 J.PLABE; 22 W, R, 826; 38 Digest
w255 ?35 where the Act” lmposed on the vestry the.

_,,__zdufy of properly cleansing thelr sewers, it was-

- held that, as these words were susceptitie of

1-5f1mean|ng ei+her that an. absolute dufy was’ |mposed

orthat the dufy was onty to.exercise. due and
-"ruasonabie care, the latter: meaning was +toibe "
.- preferred, since the absolufe duty could not be

held to be Imposed save by clear words.  That case .
. .was followed . in Stretton's Derby- Brewery v, Mayor-
e ofs Derby {18947 Ch. 4315 63 L,J.Ch. 135; 69 L.T.

Lo791; 42 WiR -383;-10 T.L. R 94 8 R . 608; R

":-4738 Digest 26, 140."

As The words of Secf:on 5 of EIecTric Lighfzng Act case

-.are suscepflbie +o e:fher form of Iiabiilfv, a duTy to' exercise The 

1

-sTaTuTory power wlfh due and reasonable care, |s To be preferred

Alfhough ;n.+his case There was no emptoyers ltab:lify in issue, i+ was

possible To Tbrow The biame on +he tacal au?horrfy On This aspecf of

the: maffer, Lord erghf a+ page 202 sa:d~ G

L ”There rematns The furTher poin+ whlch |s,
that, assuming that the city in: fact 'let .
iocidown s the: grDund ‘and. caused ?he pipe.to break,
a&ST:!I “the appeiianfs shouid-have foreseen and-
L=guarded. agaansf the'risk of their pipes being
g %*affected “This: alternative.plea of: neg!:gence
“riiwas)  ass has been said, not: pleaded,” but it was.
;31dealf with by the trizal judge and by the
i Appeltate ' Division without the pleadings being

- amendsd and without any demand. by The. appellanTSJTT-:

””I:Tforileaye TQ adduce’ fur?her evadcnce As i? hasi“ *_.N,
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"been dealt with in the court below, their
Lerdships do not feel able to exclude it.
But it certainly callsifor most critical
consideration, and the respondents are not
relieved, by failing to:plead properly,
from proving their case properiy.

The authorities already cited herein show -

that, though the act of a third party may

be relied on by way of defence in cases of this
Type, the defendant may still be held liable

in negligence if he failed in foresecing and
guarding against The conseguences to his works
of that third party's act.™

In indicating the liability at common law for things dangerous in
themselves as gas and it must also apply : fo electricity, Lord Wright
at page 203 said:

"In truth the gravemen of the charge against

the appellants in this matter is that though
They bad the tremendous responsibility of
carrying this highty inflammable gas under

the strecets of a city, they did nothing at all

in all the facts of:this case. If they'did

not know of the city works, their system of
inspection must have been very deficient. |f
they did know, they should have been on their:
guard: They might:have ascertzined what work
was being done and carefully investigated the -
position, or they might have examined thé pipes
likely' o be affected so as to satisfy them- - £
sclves that the bed cn which they lay was not
being disfurbed. Their duty to the respondents.
was, at the lowest, fo be on the watch and to be
vigilanf: they do not even pretend fo have done.

as much as that. . In fact, sc far as appears,
they gave no thought to The matter. . They left it
all o chance. It is, in their Lordships® judgment,

impossible now for them to protest that they could = ..
have done nothing effective to prevent the accident:
and in any case their Lordsh.ps cannOT accept that
as The true view." '

Te my mind on the facts of this ;asey had the action proceeded
against the utility company alone, they mighf'wetl have been fbund
liable. Whet were the facts? They were oniy to be referred to briefly
in this Judgmenf I+ is sufficient +o ponnf out that there was a reque°+
from The. elecfrlca} centractors, DeMercado & A55001afbs anlfed on behalf
of Bryad TO renocafo The wires from 27th Narch 1878 almos+ one year

i

befcre the accidep?gon 23rd March, -197S. The“ufiii?y 66mpany emphasised

the cost of the relocation to be paid by Bryad and ignored their duty to
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secure the safety of the public froesinjury; it would ssem that they .
cculd have etfher rcmoved The klnes and Takc acfton agalns? Bryad or
de~energise The itne or: resorT To such measure of safefy as’ was hecessary.
They. and onty: They confrol!ed Thc wlres whtch inJured Barr and they
must bear a porTlon of the: responstbt!ify for hls injury since- they have
not shown. ThaT h;s rnJury was. caused by consc;ous acf of another volition,
Moreover:, The uTzitTy company fat!ed fo guarﬁ agalns+ the consequences to
the- workers on The StTe They knew ThaT consfrucfion was belng under-
Taken, as The Iearned Tr!al judge rtgh+ly fcund,-'lhaT flndang was based
on fheﬂevadenceﬁof“Mrs 'R&ﬁae{-elbbonS-who sTaTed-under'cross—exam:naflon
that: The Jamaica Public SePVJCe ‘was aware of construction work and that
+hefr-personne{ were required To bs . on The.s;.e¢3 Further, she- adm:f?ed
at page 105 That Tho wtres wore carry{ng dangerous elecfr[c current. 'LI+
is True Thaf The cross-examinafion of Dennas Hendracks “the. Safety officer
of the UTI!!TV company, was: dtrecTed To The sagglng of the Ilne
Nonefhe!ess, hxs roply under cross—exam|na+|on is remarkabie - He con-
fessed +ha+ he could nof say when was fhe {asT flme fhe ine was. inspected.
Te my m:nd The UTI[ITV company “ieff aiE ?o chance' I must
add- Tha? i find anonV|nC|ng The argumenT by counse! for The UTIlITy
company: Thaf because Sccflon 36 of ?he EIecTrlc ngthng Acf empowered
- tThem To suppfy !|nes for Tne safe and eff:csen? supp!y of elecfricify, any
reques+ for removai Wthh was. refused musf go fhrougn fhe eiaborafe steps
pur5uan+ To Secflons 40 and 44 of TnaT Ac? Wthh confemplafe an-enqurry
by a comm:ssron appo;nfed bv The Mxntsfer IUTO The ma*?cr ~ These pro-
. visnons musT be Dalanced againsT The requlremenf +n secure the safety of
The public from persona} thury pursuanT Th Sechon 5 of The Act and
genera! an of negligenco for Th;ngs dangerou; in Themselves as adumbraTed
nln Thc Two Pr;vy CounCiI cases rcferred +o above. tn any- evenT Thcre.
need be no resorT to. +he MlnisTer To de—energsse or lnsulaTe The eiecTrici?y
llnes OF To re+ire Them; wh re The Iines serve a buildtng whlch;wes__:a

_demoilshed They should nu? remain erecTed See Rule 8 (supra),
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+Ellis, J., in the Court below made the utility compény liable
for 60% of the damages and we must now tuirn fo the Iiabi!ify of the
employers Bryad, to defermine whether +h6f195rned;jﬂdgé?§'fingng*Thai fhe
apporTionménT of 40-60% was correct in law. _Tﬁe starting point for anA.
emp!oyerisliabilify for an employee's safety, was as the Iearnéd trial
Judge rightly stated that the employer should act reasonable in all the
circumstances. This was stated by Lord Sommervell in Cavanaéh:v.ﬁgiétgt

Weaving Company Limited [1960] A.C. 145 at 167 He said-

“Courts of first instance, whefhbr Judge and}yry or
Jury alone, will proceed more satisfactorily
if what | cal! tThe normal formula - That is
reasonable care in all the circumstances -
ot 2 is appl|ed whatever the C|rcums+anc s.M
What were the circumstances as found by the tearned trial
judge and demonstrated by The evidence. The C|rcums+ances were That
Barr was injured when he was handling a IengTh ot steel from the roof
of one of the houses under COHSTFUCTIOHQ His imﬁédiafe supervisor,
PorTer, thought i+ was safe to work there as he. tested some of the wires
with his hands and the other he tested by throwing a length of steel
against the wire. Nothing happened, and Porter assumed-fhefe was no
risk, and so he told the werkers that everything .was safe. But.Porter
said that he knew there was current in' the wire up to the Wednesday
before the accident and ﬁe_did not test the uppefmg;f wires. |1 should
be pointed out that when he went on the site initially, he saw foundation
of a houée anc a housé'doofn The foundation wés on:?he premises. The

|mpor+ance of this becomes clearer when we note Raymond -Adams® evidence.

The wire whlch caused the injury led to this demol ished house. There is

J also some evrdence from Rodney Roberts from-the utility .company Thaf

wheﬁuhe ihspecféd the site on June 2, 1975 he recal led one o[ﬁ_byi}ding,

- Moreover, under cr5ss-examiﬁa+ion, he admitted that aithough he could not

recol lect where the derciict house was, on.-Exhibit 16 the plan of the
existing and proposed iines - it was on the right hand side just where

the existing line ended. Significantly also, he said that if the line to
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The rlghT on: Exh;baT T6 were removed |? wou[d noT affsct Mrs Hale S . '

house on The Tos !ef?

Apar? from Porfer The ofher WEfness who gave evtdence from

Bryad as To The‘C|rcums+ances was Raymond Adams The prOJecT dlrecTor

"1and Managang Drrecfor of: Bryad Englneerlng Lim:Tod He-gave ev;dence

Thaf Ha!e House was demollshed in’ February 1978 To faciitfafe deveiopmenT
© on: +he siTe and Thaf he: empioyed DeMerccdo & ASSOC|aTes lelfed 2 flrm
“of eiec?rical con+racfors To- remove and reiocaTe the Iines as: IT was
'causing-a-problem-for-operaf1ng.heavy_eqUIpmenT Since men had +o’
-operafetfhe equipment he no'dowa-=nad~Them5Fn-confemplafton-a!so.ﬂ The
uT:lsTy company repiled reqdesfxng paymenf before Thss could be done.
There was a: remanders Thfs Ttme To Bryad bu? They dld noT reply To the
uTlllTy company un+|l afTer The accsdenf There can’ be no doubt: that
Bryad knew ThaT The 11ne5 Were. tlve af The commencemenf ot consTruc?;on.
'Here is how Raymond Adams dtsplayed +h|s knowtedge at page 85 of The '
reoordfunder cross-examlnaflon_by'counset for;fhe u+1l1$yf¢ompany:51'5

“i asked the sub~contractor to*have the
llnes removed bccause +hey were Live.™

In fhls regard The eiecfrica! confracfors senT a ieTTer To The u+tli+y
'.company, Exhiblf 1 daTcd 29Th March 5978 accompanted by a. developmen?
.plan 15 lndlcafing The i:nes Thaf ough+ To be rofired In The !tghT of

" the: proposed new roadway Adams conT:nued | | |
- V"As: far as we were concerned the !ines -

v went fo Hayle House which was demo!ished

so. why should they have.a right fo malnTasn .

';-1tnes to a- demolashed house?

CSL S Thet s?and t took we were building because we’
-:exoeCT J.P.S. To remove The Eines any. momenf He

-Usang The TesT Iald down in Cavanogh(suora) could a* bo said Tha+ the eTeps
Bryad Took were reasonab!e inall +he C|rcumsTance= as regards fhe

_safefy of Barr Thoir employee.. Tha+ They Took _SOME: Me3sSUres cannoT be
:;denied : PorTer carried ouT rough and ready test w:Th hls hands and
Tes?ed some. of Thc w;res by Throwing ch paec of_steej_onfo fheneresad

_Adamsaseoureq_Theaeery;ces=of_an_Elecmrioa!_Coniracfor_fo negotiate with




=46=

the utility company; when the company replied to him he did nothing
other than fto pass the letter fo the electrical contractors. -Reasonable,
in 2ll the circumstances, must-be higher than that. Since this was the
IasT phase of the building project and tThe wires were-not removed, they
could have ascertained from the utility company if it-was dangerous to
workitn that area. They did not. Since they failed to reach the high
standard the common law has imposed on them, they too must be liable iIn
damages fo Barr.
How then did Ellis, J., approach the question of -apportionment?

At page 140 of the record;ha?said:

in The aa+are of things, it is obviously

far easier fo remove an electrical line

than To close down a construction operation.

That “fact tc my mind, has to be considered

in.assessing the degree of each defendant's

liabifity."
Bearing in mind Thé requirement to be "just and equitable®, seé
Section 3(2) of the Law Reform (Tort-Feasors) Act, | think that a true
test for apportionment must take into account the very high degree of
care |mposed on a public u+|||Ty company as indncafcd in The Fwo Privy
Counc:l dec:s;ons from Canada. The other factor to be taken info;apcounf
ialﬁﬁa+ was done Towards carfying out their du+9. This dufyrfa.fo 5eaure
the safety of the public from perscnal Injury or from fire or ofherwiaa°
They did nothing as regards that duty although they knew that there was
construction being done in that area. They did not inspect and they
gave no account either as to why the lines were not de-energised, or
retired.

There was unchallenged evidence in the case from Adams and

Porter that Hale's House was demolished, there was further evidence
from Rodney Roberts that if the line to the demolished house was retired
it would not affect the supply of electricity to Mrs. Hale's house on

the teft in Exhibit 16. They did not take into consideration the injury

that may have occurred to a member of the public, i.e., Barr, who worked



L an The snTe or had busrness There so far as relocaflon was concerned
31They cemandeu = fec and refused To ac+ unf;! IT was forfhcomlng

_ HaVing regar@ To ?helr hlgh du?y of care They could have removed |

| reTired or reiocafed and de—energlsed The offending ilne and Then.?f:
= de?ermine The Iegai r:ahTs To collecf tf The money was no+ forThcoming -

: _I agree wnTh E!I1s J,; ThaT They musf bear The maJcr responSIbiltTy

”*f_bu? | would apporflon 754 of the. ltablli+y +o them, anc d!smiss Their

5=ppeal against appor?uormenf Had Ellls,“J cons;dbred ?he maffer of'

"- 'de-energEs|ng or roflrang The iane he may wei} havc come To +he same

-'conctuslon; As“:T.wasg_he.concenTraTed on.relocaslon.

, _5s er2Bf&é§;ffhé 2§ apporTionmen+ moans ThaT 1 haQe
aliowed Théffjéﬁbé3f in:+h?$ fegard as ref!ecTed in.Ground 6 of . +heir-
NQTicé.andféfgﬂﬁdé:d¥ Apﬁéalfa+ b§ge 6-qufhe recorda;.Tth,TQo-had_a,-
high duty but they did co something about 1. Further, they hed no
control over The wires, . | . “ o

S only remalns for.me. To. say: ThaT as reoards Those maT#ers

~that:-l have not. Toqch sd, I agree with: Kerry J A., and so far as. damages-
. are.concerned; |- have read the QKafT,Of”erghT;HJ,AF,3§nd%l:agree w{th1

St
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KERR, J.A.:

By unanimous decision the Plaintiff's appeal by Respondent's
Notice against the award of General Damages is allowed: +the general
damages are assessed at $716,032.00 - $550,060 of which will attract
interest at 4% and the judgment varied accordingly. Costs of appeal
to be the Plaintiff's against Jamalca Public Service and Bryad.

Unanimously, the appeal by Bryad claiming contributory
negligence against the Plaintiff is dismissed with costs to +he
Plaintiff.

Again, unanimously, the appeal by Jamaica Public Service
agalnst the judgment In favour of the third parties is dismissed with
costs to the third parties.

By a majority (Kerr, J.A. dissenting) the appeal against
apportionment by Bryad is allowed and the appeal by Jamaica Public
Service dismissed and liability varied to the fol lowing effect -
Bryad 25% - Jameica Public Service 75% with costs to Bryad.

All costs to be taxed if not agreed.



