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RATTRAY P.:

The plaintiff/respondent was at all materzal times
employed to the defendant/zppellant Company and on the relevant
date was Acting Commercial Superintendent in the Savanna-la-mar
district office of the Company. arising from her employment she
was entitled to the use of the Company motexr vehicle which she
took possession cf at 5:00 p.m. esach evening for the purpcse ot
driving it tc her home. As no special vehicle wés assigneé To

her she &id not drive the samg vehicle every day.




On igth of December, 1985, she received a Suzuki
mctor car LE 1648 from the Company and set out from the
savanna-la-mar office to drive to where she resided at Hedonism
in Negril. Two co-werkers were travelling in separate motor
vehicles kehind her, Mr. DaZilva, the Acting District Manager
and a Miss Goodall. They both drove Company vehicles. After
trave;ling for about twenty minutes they stopped for about ten
minutés a2t a certain place en route and then resumed their
journey. The roadway between Zavanna-la-mar and the place at
which they stopped was described as "extremely bad - dug up -
pét holes.” Consequently, they had travelled very slowly.
Driving from the place at which they had stopped, the road was
still bad until they reached a place called Sheffield. Up to
Sheffield the estimated speed at which Miss Rance said she was
driving was at 25 m.p.h. After Zheffield the road was asphalted,
smooth and wide and with no pot holes. This crucial part of the

journey is related by Miss Rance as follows:

Tl

I went around slight curve at about
40 m.p.It. reached on straight path
of reoad - I felt steexring wheel
locse ~ vehicle start to go right
and then left. I started to brake
and trying to contrel vehicle. L
was going from right to left ief:
to righit ~ heard bang - felt head
going in a circle - next found my-~
self in vehicle in passenger seat -
vehicle parked on top of fence.”

(
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She maintained that she was travelling on the left side of the
road approximately two feel from the soft ghoulder. As the
appellant is not challenging the Quantum cf damages; 1 4o not
deem it necessary to relate the injuries which the plaintiff/
respondent received and which were guite serious.

In her amended 5tatement of Claim the plaintiff/
respondent alleged certain specific acis of negligence on the

part of the defendant/appellant. She claimed that the appellant

was under a duty tc provide her with a motor vehicle reasonably



fit for the purposes for which she required it. She alleged

(a3

hat the saidé motor vehicle should e kept in a reascnable state
of repair &nd maintenance by the appellant. She further maintained
that the appellant was negligent and failed in its duty of care

to her in that the vehicle provided was defective and that the

accident was caused by a defect of the said motor vehicle,

Particularising, the plaintiff/resgpondent made allega-
ticns alleging a defect in {(a) the steering apparatus of the motexr
vehicle and (b} the condition of the tyres on the venicle, She
also relied on the doctrine of res ipsa loguitur.

The defendant/appellant maintainea in its pleadings that
the accident was caused by the negligent driving of the plaintiff/
respondent and relied also upen the doctrine of res ipsa loguitur.

The plaintiff/respondent stated that whilst travelling
on the roadway she was dariving in front, Miss Goodall in the
middle and Mr. DaSilva to the rear. This order isg supported by
the evidence of Misgs Jennifer Goodall, who gave evidence as
follows:

"I was travelling 45 tTo 50 m.p.h. and I
was travelling behind plaintiff she had
just turned a corner it was a lefit hand
corner she was actually on straight. The
vehicle started tc go two sides of road.
The vehicle almost hit a light post.
There was a property tc side of road.

Vehicle left road and went over into this
field - vehicle spin somersaulted into

field ~ I am not 100% sure where vehicle
landed but I say landed on top for wheels
exposed. It could have landed con side.

When I saw vehicle swerving it was going
from right to left. I was travelling
about 1 £t. or so from grass verge -
Plaintiff travelling on laft before
accident. Prior to swaylng noticed
nothing unusual about the passage of that
vehicle.®

It is clear from all the evidence that the lighting at
that time was satisfactory and that there was no other vehicle on

the road apart from these three vehicles travelling in convoy.



Me. Dagilva's evidence does not help much as to

accident happened. His vehicle was the last in that convoy.

stated:

"Accident on Sheffield Road - just
before accident - travelling
petween 40 -~ 45 m p.h. ocher
vehicles speed approximati cely the
same -~ where accident occurred
surface of road good. We had Jjust
gone through the main part of
Sheffield area - proceeding towards
Negril - car plaintiff driving
enterad a cuxve ~ car (oodal
¢riving had nor yet entered curve

I observed a pedestrian on Iy

right hand side of road. afcer I
went around corner I observed
vericle plaintiff dri V¢1g over the
left hand side of rcad in a

pasture., From I entered corner

never saw Miss Rance's vehicle again
until ¥ saw 1t in a pasture.”

It 1s the evidence of all these thres witnesses

how the

He
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that the

corner is on a descent. Hiss Rance described the curve as a slight

curve.

Miss Goodall stated the degree of curve about 45° and

Mr., DaSilva described it as follows:

“Curve to the left. 71t is &
gradual and long curve. ILa
travelled cu*v; ﬁl& Decenb
asgume it s 50° curve - &
S0° baseda on a straicht line
but zotual curve of corner aboutd
3p°.7

Miss Rance further gave evidence that:

ce

tyre deflated aft
LY T

i W & ¥
accident, It is right rear

(D i
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An affidavit of one Kenneth G. Mills relating to his

inspection of the both rear wheels of the Suzuki motor car was not

helpful to the Court as his examinacion toock place in May of

1886
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and the accident had cccurred in December of 1985,
Mr. DaSilva gave evidence in relation to the state of the

motor vehicle after the accoident as follows:

"I locked at the front end of vehicle
in pasture, 1 examined ball joints
saw nothing wrong. Ball joint part
of steering arvangement.”

He further stated:

LF I

i observed no tear or burst to tyre
of caxr.”

He further said:

"I heve knowledge of maintenance
procedure for vehicles in my
district. Procedure - vehicles
normally checked on daily basis -
mincr checks ~ o:il. water, on

““““ weekly basis - checked in garage.
To best of my knowledge week-
end checked - brakes, oil,
lubricants, brake lining cxr any-
thing like that. This is

policy.

Whether car on ¢aily basis this
is supposed vo be procedure.”

Miss Goodall gave the following evidence:

"Vehicle plaintiff driving

fairly new ~ came tc district
matter of months - wvshicle
appeared te bz managing pot holes
etc. prior itc Sheffield.”

In relation to the slope she said:

“It is a fact that road slopes
downward in vicainity of lefi hand
corner. L ¢can‘t recall where
slope began in relationship to
corner - it i1s such & long tTime.
Degree of curve aboub 45°."

A further witness called for the plaintiff/respondent was a
Mr. Victor Lawrence, an Auiomotive Engineer. His evidence however

related to the possibilicy of what would happen if the vehicle had

cn a tubeless tyre which was repaired in a particular manner.
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The repairs upcon which he was commencing was the state of
the tyre as recorded in an affidavit of one Mr. K.3. Mills and in
respect of an examination made py him six months zfter the accident.

The Judge did not regard it as being of any help to the Court.

In reference to this evidence the Judge stated:

"Mills examined wheels purportedly
taken from plaintiff's vehicle.

These werz wheels which were sent to
him some five months after the date

of the accident. Whers were these
wheels during the five month interval?
Are these in fact the wheels which
were on the plaintiff’s vehiclie?

There is an evidential hiatus.”

Mr., Victor Lawrence proffered his opinion based upon Mr. Hills'

report,

eds

ot

The Judge 1n assesging his opinlion sta

"Lawrence in cross—examination said
that 'as a result of celiisicn a
tyre on a car could become deflated.
This would depend on impact and
what caused impact., A car LUrning
over repeatedly could cause defla-
tion of tyre or tyres.' There :is
no evidence of any deflation
before the vehicle somersaulted
Deflation is consistent with the
car overturning having crashed into
the fence bordering the field, EBoth
rims were dented. '

The proposition therefore of a deflated tyre arising from a defect
in the tyre causing the accident, which was adavanced by the
plaintiff/appellant was rejected by the Judge, and there was ample
evidence and sufficient reascning upon which he could have properly
based such a rejecticn.

In relation to the condition of the motor wvehicle, the

[¢)]

defendant/appellant czlled Mr. Wilbert Reid, a Senior Inspector of

Lav o

Motor Vehicles who conducted an examination of the meotcer vehicle on

the 20th December, 1985, that is two days after thes accident. He
described the condition of the vehicle when he examined it. He
found the steering mechanism te be in good working orxder, as well

as both brakes which he also tested. In relation to the steering

he saids



Carried out static test on steering
... all enas all right. 1 inspected
ends while someone else move wheel.
Steering mechanism in working ordex.”

Wiith respect to the tyres he said:

¥ Right reay tyre punctured - I mean

deflated. It was a tubeless tyre.

Knew by visual inspection. &£150
wearing a tubeless valve at time.
Tubeless valve nov working with tube -
Different design between tubeless and
tube valve.®

He gave evidence also that:

*I did not dismantle steering box
Turning of wheel is sufficienc
steering.”

T

It is necessary for me at this stage to see how the Jucge
dealt with the factual evidence presented to him. He analyzed the
evidence with respect to the theory put forward by the plaintiff/
respondent of a defective <tyre which deflated and caused the accident.
He posed the guesticn: “Is this theory susStainable?® He concluded
that such a theory was not sustainable as the tyre could have becomnre
deflated as a result of the ccllisicon. In so doing he relied upon
Mr. Lawrence's opinionh to that effect.

He concluded that the plaintiff/respondent had failed in her
~effort te theorize as to the accident being caused by the defective
condition of the vehicle as specifically alleged and therefore she

had o fall back on the docitrine of res ipsa loguitur.
The Judge then looked at the defendant/appellant's case and

stated:s



The Judge was not impressed by Da

He statead

k1l

[

The defendant does no
direct evidence to sul

assertion., Ratcther, its argument is
that the vehicle was in excellent
95121nq

condition, therefore its ca
must be by the doing of the
Wow, what are the facts which the
aefendant wishes the court te Lind
proved so that the court can infex
the existence of the fact in iszue
that it was the defendant’’ fauli?
There is the evidence of Dasilva
obtained through cross-examination.
He said, 'Y looked at the front end
cf vehicle. I examined ball jcints.
Saw nothing wrong ball joints part
of steering arrangaments’®.”

In the first place there is nothing
to suggest that DaSilva is competent
uo give an opinion of this nature.
Secondly,; this is a mere bald
assertion., DaSilva does not tell of

the nature of his *looking'. Thirdly,
even 1if some credence was TC be given

to his opinion, the court is net in
position to say tiiat it is only
defective ball joints that could hav
produced the phenomencon cdescribed by
the plaintiff. In any event,
DasSilva was cuite unimpre""ive and I
could neot help but wonder wheither he
was troubled on the guestion or
wnere nis loyalty lay.”

inter alia:

"He has been an Inspector of dMotor

Vehicles for twenty-six {Zg] years a

a govermuent emploves., He examined tne

plaintiff’s vehicle on December zG,
He said he carried out a ‘static tos
on the steering and he found a1l ‘en

alright. The ‘static test’ was a test

whereby he inspected the ‘ends’ whil
somaone else moved the steering whee
He Ffound the braking system to be in
perfect order. Heow, Reid did nct

divulge the nature c¢f his inspection

Une would expect that an s¥pert witness,
for 1t 15 as an expert that he is called,

would be more forthcoming and of nuc
more assistance. Thnis court was
entitled to expect that he would

demconstrate his expertise in describing

the toval functioning cf the steerin

mechanism - and the mechanical aspsacts

oY

o
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Now how does the Judge deal with the witness Wilbert

I3
¢9
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lva'’s evidence in this regard:
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"which together contribute to a fully
functional vehicle as regards to
steering capacity. This he did not
do. Ig it only the ‘fends’ that
matter? I Xnow not. I attach no
weight to his evidence. Therefore,
there are no proved facts from which
the inference sought by the defen-
dant can be drawn,”

Has the Judge made a fair assessment of Reid's evidence?
Has he taken properly into account the position held by Reid as an

inspector of Motor Vehicles for twenty~six years and the expertise

which would reasonably be expected from a person holding this

position over this period of time? Had there been any cross-
examination of Reid which would leave the Judge to conclude that his
inspection was not thorough enough or sufficient enough? Is there
any evidence which rebuts Mi. Reid‘'s evidence that the steering
mechanism and the brakes were in order? 1s the failure of the Judge
to attach any weight to Mr. Reid's evidence reasonable?

I do not believe that there is any basis established on
which Mr. Reid's evidence can be so summarily dismissed. Furthermore,
the totality of his evidence is in accord witlh the plaintiff's own
witness Mr. DaSilva in respect of the condition of the steering.

In the light of this evidence, on any balance of probabilities it
should have keen found by the Judge as a fact that there was nothing
wrong with the steering mechanism or the brakes of the vehicle.

The Judge formed a most favourable view of the honesty of
the plaintiff. He said:

"1 accept that she was an experienced
driver of some eighteen {18) years.
I accept that she was driving at
approximately 45 m.p.h. and just
before the phenomemon, she had
negotiated a gradual curve which
had a not too prornounced down-
Wwara slope. I accept that the
motor vehicle went ocut of control
after the vehicle had negetiated
the corner and was on the straight.
... The defendant seems to be
suggesting that the plaintiff

negotiated the curve in such a
negligent manner that the vehicle
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got ocut ¢f control., Well, the
evidence flies in the face of any
such suggestion., If that were so
I woulé expect to £ind that there
was loss of control immediately
after completing the curve. This
was ROt 50. I accept that at all
times the plaintiff was driving
carefully. There was no need for
any uncue haste. They were all
travelling as a team.”

He goes on further:

"I accept that the driving conditions
were excellent and that at all

tines immediately prior to the evencs
culninating with the vehicle landed
in the field the plaintiff was in
full control of the vehicle. The
acceident is unexplained, the cause

is unknown.”

£
I

Analyzing the Judge's findings therefore, it must be noted:
that up to this stage he has not found, as the plaintiff attempted
to establish that the vehicle given to the plaintiff by the
defendant was defective: (a} In respect to the steering or, (b} in
respect to the tyres. The guestion then arises: In what way was

this vehicle defective? The Judge said:

“A vehicle does not defy the control
of the driver unless that vehicle
is defective.”

That conclusion is not supported by the normal everyday
experience of mankind. The slightest inattention of a driver however
momentarily can result in a loss of control of a vehicle with tragic

conseguences.

Based purely on the fact that there has been an accident

which is unexplained and the cause unknown ths Judge continued:

“The plaintiff has raised a prima
facie inference of negligence on
the part of the defendant in
providing her with a defective
vehicle.”



=

-11-

He continues:

"As of this point, the evidentia
burden shifts. The defendant
must now displace the ifiference
raised.”

The natural inference that arises from an accident taking
place as a result of a motor vehicle leaving the roadway, on a
good road surface in good lighting conditions with no other vehicle
coming in the opposite direction is that the driver of that motor
vehicle, in this case the plaintiff/respendent is negligent. It
is of this negligence that the res speaks. This inference may be
displaced by evidence accepted by the Judge hearing the issue which
establishes that the driver was not negligent. Even then however
the burden of proving the negligence of the defendant still remains
with the plaintiff., On acceptance of the plaintiff's evidence of
absence of negligence on her part can the res speak again to
establish an inference of negligence in the defendant? I think not.
Thé plaintiff having displaced the inference of negligence against
her in this case by the Judge's acceptance of her evidence that she
was not, must move on to prove negligence in the defendant since
the burden of proving the defendant’'s negligence still rests with
her. It is the plaintiff who must then speak to the negligence of
the defendant and not the res which has already spoken. This in
my view she did not accomplish.

I am net particularly assisted in this matter by the-
cases which deal with defective machinery in factories, objects
falling from premises causing injuries to passersby and accidents
resulting from the provision by an employer of unsafe places and

systems cof work. C(Clearly those who were in charge, ie. had the

wl

management and control of such machinery and premises,must give
an explanation disclosing that they had taken the necessary care to
prevent  guch an accident. These cases f£all sguarely within the

often cited dictum of Erle C.J. in Scort v. London and St. Katherine

Docks [.1865] 3 H. & C. 530 at &01:
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"There must be reasonable evidence

of negligence. But where the thing
1s shown to be under the mranage-
ment of the defendant or his servants,
and the accident is such as in the
ordinary course of things does not
happen if those who have the mnanage-
ment use proper care, it affords
reasonable evidence, in the absence
of explanation by the defendants,
that the accident arose from want of
care,”

The plaintiff in this case was the person in control and management
of the motor vehicle when the accident took place.

Analyzing the findings of che Judges

{a) at the end of the case the Judge
found that the plaintiff had
failed to establish negligence
on the basis of her particulars
-n the 3tatement of Claim. The

s theory of a defective tyre “had
' been punctured®:

(k) with respect to the good condi-
tion of the steering as sought
to be established by both the
plaintiff's witness DaSilva
and the defendant's witness,
Wilkert Reid, he found without
any rebutting evidence that it
was not estarlished that the
~Steering mechanism was in good
condition:

{c) he made no finding that the
steering was in a defective
condition, nor could he have
cone so in the face of the
evidence before him which in
My cowh assessment sufficiently
establishked that the steering
was not defective.

If, as in my view, it was amply established that the

Steering and the brakes were free from any defect, and that there’
was no evidence establishing a defective tyre the question must be posed:
On what established facts can an inference be drawn that the

accident was caused by the defendant providing che plaintiff with a
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defective vehicle? Could the happening of the accident by itself
in the light of the evidence before the Court raise a sufficient
inference of negligence which placed on the defendant a burden
which it had a ducy to displace by an explanation, and which,
if not explained,; must result in a judgment for the plaintiff?
1 say sufficient inference because in respect to res ipsa loguitur,
"Where the doctrine applies and the
cefendant gives no evidence the
jury is not bound to find for the
plaintiff. The maxim only raises
a presumption of fact and the
cogency of the presumption varies
with the circumstances.”
LEee the dictum of Evatt J. in Davis
V. _Bunnj {1936} 5% C.L.R. 246 at
PP. 267-2681].

If the events leading up to the accident were or might
well have been under the control of persons other than the
defendart, the mere happening of the accident is insufficient
evidence against the defendant. In the light of the common
experience of mankind does the fact of this accident justify the
inference of negligence on the part of the defendant?

In Clerk & Lindsell on Torts, Sizxteenth Edition p. 572
para. 10-139%, the following passage appears:

"If it is not known what happened,

whether the accident in fact occurred
through anything connected with the

defendant or not, the doctrine cannot
apply since it is not known what the

‘reg' is.®

The case cited in support is Richer v.
A.J. Freiman {19653 52 DLR (24) 32Z.

. .R. 493
In Anchor Products Lid. v. Hedges [1966] 115 C.L.R

Windeyer J. at p. 497 of the report stated:

"An -acclident may scmetimes speak for
itself of negligence on the part of
someone; but not necessarily of the
defendant. Evidence may be reguired
te actribute to him the negligence
of which it speaks.”



The nature of the doctrine of res ipsa loguitur is in

my view clearly and correctly stated in Anchor Products Ltd. v,

Hedges already cited where Windeyer J. stated at page 500 of the

report:

..» the phrase res ipsa loguitux
denotes a fact from which, if it be
unexplained, it is permissible to
infer negligence: but that the onus
in the primary sense - that is the
burden of proving the case against
the defendant -~ remains with the
plaintiff. Tc say that an accident
speaks for itself does not mean that
if no evidence is given for the
defendant the plaintiff is entitled
in law to a verdict in his favour.
The occurrence speaks of negligence,
but how clearly and convincingly it
speaks depends upon its circumstances.
it 1s evidence from which an in-
ference of negligence may be drawn:
it does not mean that this inference
nmust necessarily ke drawn, although
in some cases it may be evidence so
cogent and compelling that any

other conclusion would be perverse.”

Windeyer J. cite a passage from the Judgment of the

Supreme Court of the United States in Sweenev v. Irving 1913}

228 U.S. 233 at p. 240:

- - e gl .

" *In cur opinion’, said the Court, ‘res
ipsa loquitur means that the facts of
the occurrence warrant the inference
of negligence, not that they compel
such an inference; that they furnish
circumstantial evidence of negligence
where direct evidence of it may be
lacking, but it is evidence to be
weighed, not necessarily to be
accepted as sufficient; that they call
for explanation or rebuttal, not
necessarily that they reguire it:; that
they make a case to be decided by the
jury, not that they forestall the
verdict. Res ipsa loguitur, where it
applies; does not convert the defendant's
general issue into an afiirmative defense,
When all the evidence 1is in, the guestion
for the jury is whether the preponderance
is with the plaintiff.¥



What is the defect in the motor vehicle which caused the
accident? On the plaintiff®s case the defects which might cause
an accident of this nature would be in relation to the condition
of the tyres and the condition of the steering. The Court found
‘that the plaintiff had not established that the cause of the
accident was a defective tyre. In my view the evidence established
the steering to be in good condition. How could evidence of a
maintenance procedure add anything by way of rebuttal to any
inference ©f defect in an unidentified part of the vehicle?

In Henderson {(Widow and Administratrix of the Estate of

George Arthur Henderson deceased} v, Henry E. Jenkins & Sons_and

another £1969) 3 all E.R. 756 the cause of the accident was
identified as a failure of the brakes of the lorry. The cause of
this failure was a badly corroded pipe conveying the brake f£luid,
the instantaneous development of which was an unusual occurrence.
This latent defect the defendants maintained was nct discoverable
by the exercise of reasonable care by them. Clearly in that

matter the defendants had to establish a satisfactory maintenance
procedure and an inspection regime in order to rebut the inference
of negligence on their part since the cause of the failure was
identified as a defect in a part of the vehicle under their control.

As was stated by Lord Donovan at p. 765:

"The real guestion, however, was whether
the respondents had proved that they
had exercised all reasonable care; ..."

This they failed to do.

on the guestion of control at the relevant time, the
person in control was the driver and not the owner of the vehicle.
That it is the duty of the employer to provide the plaintiff with
a metor vehicle fit for the purpose for which it was being used cannot
be disputed. If the employer provides the defective vehicle and

the defect results in an accident causing damage to the employee
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the employer is liable in negligence, unless the employer can
establish that he took reasonable care to ensure that the motor
vehicle was fit for the purpose for which it was provided. The
accident per se however, does not provide evidence as to the
defect, and when the alleged defect is unidentified no inference
can arise that the accident was caused by a defective motor vehicle.
it has been urged by Counsel for the plaintiff/respondent
that this was a case in which there was joint control by virtue
of the respondent being the driver of the moter car and the
appellant as her employer with a duty to provide her with a safe
motor vehicle, having the responsibility for the maintenance of
the vehicle.

There can be situations in which both parties to an action
could have joint control, and a defendant need not be in complete
control of all the circumstances before res ipsa loguitur cculd
apply. If for instance it had been established not only that the
accident took place in the manner described by the plainviff/
respondent but also that some mechanical part of the motor vehicle
had broken e.g. an axle, the established fact of the brokén part
could raise an inference that the person in control of the main-
tenance of the motor vehicle that is the respondent/appellant had
failed in the duty of care to the plaintiff/respondent unless a
satisfactory explanation was given.

In those circumstances however it would be preferable to
rely upon a balancing of the facts on the probabilities rather than a

particular legal "doctrine". As was said by Atkin L.J. in McGowan V.

Scott [1%36] 9% L.J. X.B. 357 at p. 360:

*I am not sure that the saimple issue is
not sometimes obscured by referring to

a particular formula such as res ipsa
loguitur. After all, all that one wants
to know is whether the facts of the
occurrence do as a matter of fact make
it more probable that a Jury may
reasonably infer that the damage was
caused by want of care on the part

of the defendants than the contrary.®
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In the present case there was no fact {e.g. broken
mechanicai part)} upon which such an inference could reasonably
be made that the accident was as a result of a defective motor
vehicle being supplied by the employer to the plaintiff/respondent.

In all the circumstances therefore, the Judge erred in
holding that the plaintiff could rely on the doctrine of res ipsa
loguitur to establish an inference of negligence in the defendant.
Furthermore, the finding in relation to the condition of the tyre
and the evidence in relation to the steering negated any allegation
of cefects in these two areas and leaves to speculation the
existence of a defect in a part of the vehicle which no one can
pinpoint.

On aproper assessment of the evidence the plaintiff/
respondent failed to discharge the burden of procf which rested
on her throughout the case and judgment should have been entered
fox the defendant/appellant in this matter.

If I have not referred to several of.the many cases citead
to the Court in this appeal it is not a failure by me to recognize
the industry of counsel on both sides in their preparation of
this appeal and the forcefulness and clarity of their presentaticns.

I would allow the appeal and enter judgment for the
defendant/appellant with costs of the appeal as well as of the

. trial in the Court below.
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DOWNEEK, J.4.

On l8th December 1985, Pamela Rance, the respondent was

‘an employee of the appellant, Jamaica Public Service Company
Limited. She was driving a Suzuki motor vehicle assigned to her
on that day by her employer. She was the lead driver and she
was followed by iwoc other employees who also drove motor
vehicles assigned to them. There was an unfortunate accident on
that day and since the direct account as to how she lost control
cf the car came from her did not explain the cause of the
accident, the issue of liability must be determined either by
expert evidence and if necessary, by some reliance on the maxim
res ipsa loquitur. In any eveni, an aspect which must be
evaluated to resolve the issue of liability, is the respective
responsibility of the respomndent Rance as the driver ia control
of the motor vehicle, and that of the appellant, as employer,
for its proper maintenance to ensure that it was roadworthy
when under the control of an ordinary prudent driver.

Was there cvidence of negligence

which entitied the learned trial

judge to ca2li upon the appellant

amployer to answer the respondeat®s
casa?

What was averred in the pleadings? Parzgraph 8 of the
amended statement of claim reads:

"%. On the said day at approximately
$3:15 p.m. the plaintiff was driving

home in the said Suzuki motcr car,
proceeding along the Sheffield Road

in the Parish of Westmorecland when

the steering wheel on the said motor car
suddenly became loose, the right roar
tyre deflsted and the motor car got

out of contrel and violently collided
with a fence.®

No evidence supported a viclent collisicn with a fence. Then in

paragraph 9 of particulars of negligence, the following sub-
paragraphs are relevant:

“{d} Failing to ensure that the motar
vehicle was fitted with road-
worthy tyres so as not to be a
hazard or danger to the Plaintiff,

- e o



"{f£} So far as may be necessary, the
Plaintiff will rely upon the
doctrine of res ipsa logquitur.®
Turning now teo the evidence marshalled on the respondent Rance's
behalf, In her evidence, she reported that she saw a rear
deflated tyre after the accident, an assertion she repesated under
cross-examination. Winston DaSilva who was the third employee
on the scene told the court that he noticed that the right rear
wheel was deflated and in re-examination, acknowledged that the
appellant employer was responsible for fitting secure tyres to
its motor vehicles.
it is now pertinent to examine the evidence of
Victor Lawrence, the expert, called cn behalf of the respondent,
Rance. Apart from his gualifications,; his experience includes
being a member of the Corps of Royal Engineers British Army. He
alsc works for the Jamaicz Rutomobile Association assessing
drivers in defensive driving. His evidence is relevant in two
ereas. Firstly, as regards the conseguence cof driving with a
deflated tyre and seccndly, his cpinion as tc the degree of
cecntrel which a normal prudent driver could have exercised on

such cccasions.
As regards the conseguences of driving with a2 deflated

tyre, his answers are of sufficient importance to warrant quotings:
¥ Immediately deflation cccurs loss
of motor traction - traciicn is
ability to hold road - tyre adhering
te the road. A loss of traction
would mean that vehicle drift teo the
applied turn - this would be in
excess of intention ~ car get cut of
control. I would expect driver to
take corrective ackticn. This would
result in meandering across road.
Loss of traction coculd produce feel-
ing that there is ns steering or
something is wrcong with steerxing.
From immediate deflation the weight
and moction of wvehicle would dislodge
the inner circumferential arez cf
tyre beads - beccmes dislcdged from
saddle or rim ~ vim free to rotate
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"from tyre. Tube beccmes dislodged
- rim become dented. Great possi-
bility that 2 tube in tyre which
has an improvised plug could beccme
deflated at any time.” {[Emphasis

supplied}

He was cross-examined on this aspect of the matter and his response
wWas:

" As a result of ccilisicn a tyre

on car could become deflated. This
would depend cn impact and what
caused impact. A car turning around
repeatedly could cause deflaticn of
tyres. In this situation plug cculd
become lcose. Instantanecus defla-~
tion could but nct necessarily sc -
make a lcoud ancise. It is not
necessarily so that in circumstances
described by Miss Phillips that air
rushed cut with fantastic force. I
would say rapid emission, but not
fantastic force. Quite likely there
cculd be ncise from emission of air
as in circumstances described but not
necessarily so. The emission should
be accompanied by hiss. The person
travelling 50 - 100 yards behind the
vehicle from which the air is being
emitted could only hear emissicn if
he had near absclute gquiet - sudden
geflation cause vehicle to go to
right still going left ag intended
but rcotating abcut his ifront wheels
- back start going faster than

front back trying toc cvertake front
- ancd drifts. Still going into left
turn mcre rapidly. FExcess of inten-—
?ion — means vehicle drift or rotate
il excess by intention applied turn
on_steering wheel.® |Emphasis suppliedi

Under further cross-examination, the fpllowing znswers were elicited:
".-s B 50% worn tyre is a rcad worthy
tyre. A car with a sudden deflated
tyre can be manipulated according to
skill. B2 fairly skilled perscn could
handle car. 80% of everyday drivers
could not handle situation -~ rule of
thumb. It has to come frcm training.®

The further response on re—examination is also important if the

Judge's order ocught tc be upheld. The evidence runs thus:
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“i1f the deflation had been caused
either by contact with hard cbject
or as a result of capsizing there
would be indicaticn <f one form ox
annther. There would be scme thing
to indicate this by appearance i
tyre ~ for example, mark indicating
cbject came in contact with - for
example pcinted sidewalk cr super-
ficial abrasions, scratch or cut.
in most cases if turn cver - evidence
of sguashing - most cases since
special tyre, for example stunts.”

It is clear from this witness that the deflaticn of the

not caused by contact with a hard object or as & result

tyre was

of capsizing.

It is important st this stage to emphasize that the bulk of

this expert evidence was admissible on the basis cof the

cyewitness

testimcny of the respondent Rance and her fellow emplcoyees,

Jennifer Gocdhall and Winston DaSilva. They gave gvidence cof the

movement when the respcondent Rance lost control and the
the tyre when the car came tc rest. Further, there was

evidence of Renneth Mills, the Transport Manager cf the

state of
affidavit

appellant

company. He was absent from court due to illness. It was in those

circumstances that the learned judge admitted his evidence and a

report he made o Mr. L. HMordecai, the Insurance Manager

appellant company.

of the

The report is instructive. The relevant part reads:

o

At your request and based cn recent
correspondence on the subject, I
reguested that both rear wheels 2f the
above menticoned vehicle be removed from
the vehicle and brought to me for
inspection. Both wheels were inspectac
by me in the presence of Mr. Caxney, and
the following observations were made.

Right Rear Wheel

(i) This tyre was fitted with a tube -
indicatng that scme rspairs were
carried out at some time as the
other tyre remained tubeless.

-
el
H.

The tube was displaced inside the
tyre, but that coculd have been
caused while being handled by the
wrecker crew.



(iii} There wasg one poorly fitted plug
in the tyre which is further
evidence of previcus repairs,

The plug was made up of strips of
rubber tubing,

Left Rear Wheel

(1) The tyre fitted without inner
tube (tubeless)

(ii) There were four (4} small nails
embedded in the surface, any
number of which may have pene—
trated the case.

{1ii) Both tyres were deflated

{iv) Both tyres were about 50% WOIrn
{v} Both rims were dented,
His opinion as regards {(iii) concerning the right rear wheel, is
te be found in paragraph 4 of his affidavit. It states:
"4. That with regard to note (iii) of
my report in relation to the right
rear wheel, tc my knowledge this is
not a safe way of repairing a tyre,
indeed it is pot the professional or
the correct way 1o effect repair.
Further, in my experience, it is npot
normal procedure to insert z tube in
a tyre if the tyre has previcusly
been repaired by way of the use of a
plug as this may cause friction with

the tube, thys causing the same te
become flat, *

Miss Phillips fer the respondent rightly relied on this aspect of the
evidence at the trial. So much se that the learpeg trial judge
cemplained about the time spent in that regard. It was an odds
complaint because the appeliant ceompany relied on the Mills report
to find that the respendent was not Blamewcrthy. Here is the full
reports

B MEMORANDUM

TO: MISS PAMELA RANCE

FROM: MOTCR VEHICLE ACCIDENT INVESTIGATION
COMMITTEE

DATE: OQCTCBER 22, 1985

SUBJECT: MOTOR VEEICLE ACCIDENT OH DECEMBER
18, 1985
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"mhe Motcr Vehicle Accident Investi-
gaticn Committee met on Octcber 9,
1985, in ycur presence and that of
your Cost Centre Manager to consider
the circumstances of your Hotor
Yehicle Accident on December 18, 1985,

The Commitiee felt that you were
nct blameworthy for this accident.

5gd/ J. rigtie
Chairman M. V.2.1I.C.

c.C.: C.D. Barrow
A.A. Mills
W. DelSilva
L. Mordeca (sic)
R.G. Milis
¥. Bicknall®

It is to be nocted that a copy was sent to X.G. Mills. The inference
is that the investigation relied on his report. In his evaluaticn of
the evidence, the learned judge saida:

7. .. The plaintiff is here pesiting a
thecry of how and why the accicent
occurred. Is this thecry sustainable?
I think mct. Lawrence in Cross-—
examination said that ‘as a result of
collision 2 tyre on a car could become
deflated. This would depend on impact
and what caused impact. A car turning
over repeatedly cculd cause deflation
on tyre or tyres.' There is no
evidence of any deflation befcre the
vehicle scmmersaulted. DbDeflation is
consistent with the car overturning
having crashed intc the fence border—
ing the field. Both rims were dented.
Thus, the thecory is punctured. There
is ancther reason for rejecticn., Hills
examingd wheels purportedly taken from
the plaintiff*s vehicle. These were
wheels which were sent to him some five
months after the date of the accident,
Whers were these wheels Juring the
five months interval? Are these in
fzct the wheels which were cn the
plaintiff’s vehicle? There is an
evidential hiatus.”

There was clear evidence from Jennifer Geodhall and the
fespondent Rance a5 to when the car commenced to swerve from left
tc right and the inference must be that the defiaticon noted by the
respondent Rance ang Gocdhall commenced at that time. &lsc the
learned judge igncred Lawrence's explanation of how the rim could

become dented when it was free to rotate from the tyres.
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Ancther aspect of the error in the learned judge's
evaluation was his concern as tc where were the rear wheels cf
the mctor wvehicle. HMr., K.G. Hills made it clear that the
vehicle was in the appellant employer's custody anc this was
never challenged at the trial or on appeal. It was therefore
the learned judge's failure to evaluate the evidence which
caused him to discover & hiatus. When directing his mind to
res ipsz lcguitur, he said:

" The plaintiff has failed in her

effort to thecrise, and now Jdraws

the last arrow tc her bow - the

dectrine of res ipsa loguitur.”
Because the learned judge relied om res ipsa loquitur, he rejected
the only evidence which was capsble of raising the inference of
negligence. Was that reascnable? Firstly, he stated that
deflation was consistentwith the car overturning ané crashifgidato
a fepnce bordering the field. But the evidence of the eyewitness
was not juxtaposed with the relevant evidence of the expert and
that ought to have been done or at least borne in mind.

4s regards the respondent Rance, here is her evidence as tc
when the steering became loose:

" .. after stocp road bad some way until
reached Sheffisld - a district. While
passing through Savanna-la-mar accident
- accident toock place con Sheffield main road
road wide and smocth 3 cars could hold

- had slight curve. Up to Sheffield -
25 m.p.h. smcoth means asphaited without
pot holes — I went arcund slight curve
at about 40 m.p.h. reached on straight
path of rocad -~ I felt steering wheel
lcose — vehicle start to go right and
then left. I started to brake and
trying to contrel vehicle. It was

geing from right to left left to right

-~ head bang — felt head geoing in a
circle -~ next found myself in vehicle

in passenger seat ~ vehicle parked om
top of fence —F

Jennifer Gocdhall was the co-worker f£cllowing the respondent. Here

is her evidence:
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w

.-+ £ was travelling 45 to 50 m.p.h.
and ¥ was travelling behind plaintiff
she had just turned z corner it was a
left hand corner she was actually on
straight. The wvehiclie started to go
two sides of road. The wvehicle almcst
hit a light post. There was a
property to side of rcad. Vehicle left
road andG went over into this field -
vehicie spin somersanlted inte field

I zm not 100% sure where vehicle landed
bat I say landed on top for wheels
exposed. It could have landed om side.
When I saw vehicle swerving it was

geing from right to left. I was
travelling about 1 ft. or sc from grass
verge — Plaintiff travelling on left
before accident. Pricr tc swaving
nocticed nothing unusual abcut the
passage of that wvehicle.® [Emphasis
supplied]

Then there was the evidence of Winston DaSilva who was the third

membexr of the party:

¥ee. After T went arcund corner I

chgerved vehicle plaintiff driving
over the left hand side of rcad in &
pasture. From I entered Corner nasver
saw Miss Rance's wchicle again until

I saw it in a pasturz. I saw vehicle
— it had not yet come to a stop and

it was moving in pasture - bumpy
movement ~ I think it was on the wheels
I am nct surs if vehicle remzin=ed on
wheels. I apprcached vehicle. When

I approached vehicle not able to say
if car upright oxr not. I ncticed the
right rear wheel was &Seflatel — not
completely. Curve to the i=zft. It is
a gradual and long curve.”

fEmphasis supplied]

in the light of these extracts, there is no warrant for the

learned judge's theory that deflaticn might have been caused "having
crashed intc the fence Dbordering the field.®

aspect of DaSilva‘®s evidence which is of vital importance.

is apt to guote the judge's findings in this regard:

L1}

... Under cross—-exXamination, DasSilva
claimed tc have knowledge =f the
maintenance procedure in respect of
vehicies. He said, I have knowledge
of maintenance procedures for vshicles
in my district. Procedure - vehicles
normally checked on daily bkasis mincr
checks - cil, water. On weekly basis

There is ancther

Sc it
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"checked in garage. To the best of
my knowledge there is z weekend
check ~ rakes - oil, lubricants -
brake lining or anything like that.
This is pclicy.® My first comment
is that Dasilva has merely cut-
lined as best he cculd what is
suppcsed tc be the policy as regards
maintenance procedure. He does nct
say tc what extent if at all this
policy is carried into effect. He
cannct and does nct say that the
plaintiffs wehicle, in particular
was subject to the policy of the
mzintenance procedure. There is no
evidence that the maintenance
procedure accords with any particular
standard. It was all sc vague. The
defendant has not shown that it had
taker all reasonable care tc provide
the plaintiff with 2z safe vehicle
te transport herself. The prims
facie inference has not been cisplaced.
There will therefore be judgment for
the plaintiff.”™ {[Emphasis supplied]

Hat these findings been linked to the evidence of the respondent
Rance and Dadilva as regards the deflated right rear tyre and the
cause of the accident propounded by Lawrence, the learned judge®s
reascns would have been faultless. Instead he linked his admir-
arle conclusicn to the maxim res ipsa logquitur. The cnly peoint
necessary to note in this context is paragraph 9 {c} of the
Particulars of Negligence. Paragraph § reads:

“5. The Defendant Company was at
all material times rasponsible for
maintenance and repair of the said
motor vehicle and the Defendant
Knew or cught tc have known that in
the absence of reasconable care on
its part in the maintenance and
repair of the said car, damage and
injury would cor might result in the
course of its use.”

Paragraph 9 (c) reads:

“9{c} Failing to emnsure whether by
regular inspection, examinaticn,
testing or otherwise, that the
said motor car had no worn oY
defective parts and/ocr accessories.”
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in this regard, it will be seen that no detailed examination of
tyre was conducted by Wilbert Reid, the appsllant’'s expert. It
was in these circumstances that the appellant company found it
necessary tc carry out the examination of the tyres by their own
transport manager. Here is his affidavit evidence on this issue:

2. That on or about May, 1986 I

received a regquest from Mr. L. Mordecai,

Manager—-Insurance of the Defendant

Company that I examine the rear wheels

of Suzukil Samurai motcr vehicle licence

Rc. NH 1648 which had been involved in

an accident on or about December 1985

when driven by Miss Pamella Rance.®

The presumption must be that principal servants of the
ccmpany examined the rear wheels on the basis that they were not
tampered with, since the accident. There was nc suggestion by the
appeliant company tc that effect. The evaluaticn by the learned
judge that there was an hiatus was not well founded.

It is permissible to rely on the evidence of the right rear
tyre and the cause of the accident as explained by Lawrence.
Because this Ccurt is a court of rehearing, it can dc what the
court of first instance cught to have dcne — see paragraph 12,
Court of Appeal Rules, 1962. This is 3o even when 2 respondent®s
notice has not been filed. See paragraph 18 Court of Appeal Rules,
1962. The gist of Miss Phillips' submissions before Cocke J.,
anticipated the reasoning in this judgment. Yet it was not pursued
with zeal at this level. HMiss Phillips preferred to rely on the
judge’s reascning and relied on res ipsa loguitur when her criginal
approach was correct. It was correct because the unusual behavicur
of the motor vehicle is consistent with a deflated tyre from the
time when the respondent Rance, an ordinary prudent driver, failed
to contrel the car. True, Rance was in contrcel, but the state of
the tyres was the foundation of a prima facie case that the
appellant employer was negligent as averred and proved. Therefore
the learned Judge was correct tc call on the appellant emplcyer to

ANSWEY .
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in analysis of the Zuthcorities

A short passage from the speech of Viscount Simonds in

Woods v. Duncan [{1946) A.C. 401 at 41% cited at page 7 -~ 8 in

the judgment below is pertinent. It reads:s

"The case acainst Lisutenant Woods has

been put as an application of the

principle known as res ipsa loguitur

«»« BYen =0 that principle conly shifts

the conus of proof which is adequately

met by showing that he was not

negligent. He is not to be held liable

tecause he cannct prove exactly how the

accident happened.”
it was contended on behalf cof the appellant, by Mr. Muirhead that
the principle has nc application since the plaintiff was in control
of the vehicle. I think Mr. Muirhead is in error with regard to
that submissicn and the cases cited, point to the ovpposite conclusion.
Once it is grasped that the respondent Rance was in control cof the
vehicle cn the rcad, while the appellant employer was responsible
for its proper maintenance, then if the respondent Rance adduced
evidence in the court below which raised 2 prima facie case of
negligence as regards maintenance, then the appellant employer was
obliged tc answer. Since the appellant employer lead no effective
evidence to rebut the primz facie case, then the respondent Rance

rightly succeeded in the court below.

Since reliance was placed on Turner v. Mansfield Corp. {1975}

Vol., 119 S.J. p. 829 by the appellant employer, it is necessary o
refer tc that case and analyse it. It reads:

"Lord Denning M R said that it was not
2 case 1o which res ipsa loguitur,
which started with Scoiit v. London
Dock Co {18653 3 H & C 596, 601,
2pplied. That was simply a rule as
to the weight of evidence from which
negligence cculd e inferred. His
Lordship agreed with Megaw L J in
Licoyde v. West Midlands Gas Board
119711 1 W L R 749, 756 cn doubting
whether tc describe it as z Jdoctrine.
More v. R Fox & Scns {18561 1L ¢ B 596,
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ought t©G be relsgatad to ths back-
ground. It was for the plaintiff
wno was in contrel of the dustoart
o give an explanation of ihe
accident. The appeal should be
allowed.

Browne L J agresedé with Lord Denning M R

and with Megaw L J 1in Lloyde’s case

supra. The thing, the dustcart,was not

under the control of ths defendants

but under ths joint control cf the

plaintiff and the defendants.”
An important fact elicited from the headnote is that the plaintifif
driver Ffailed tc observe whether the power lever was in an sngaged
position in an instance where the employsr's dustcart which had
a tipping bedy, the moveable body, for some unexplained reasonh rose
and hit a railway bridge. Further, the driver failed to marshall
any facts from which it could be inferred that his smployers were
at fault in the meintenance of The vehicle.

However, in the instant case, the respoendent Rance led
evidence from which it could be inferred that her appellant employer
was at faulv in not providing requisite maintenance to ensure that
the tyres ware roadworthy. That this 1s the correct reading of

-

the case, is reinforced by Lloyde v, Wsst Midland Gas Board . 5711}

fed

L

1. W.L.R. 749 at 789. That was another case of Joint control whers
the gas board and the housceholder shared contrcl. The headnote
makes this clzar, it reacs at p. 749:¢

* Held, allowing the appeal and
crdering & new trial, that even
though the gas apparatus was nou
under the exclusive ceontrol of

the defendants, yet the plaintifsf
could 3till invoke res ipsa
loguitur but only if he could
establish an improbability of any
cutside interference with it:

since that guestion had not baen
carefully investigated at the trial
and the defendants were not prepared
to mest a case of res ipsa loguitur,
fairnsss required a aew trial on
the issue of liabilicy.”

In the course of his judgment, Megaw L J delivered the

following passag? which illustrates the principle with clarity:
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doubt whather it is right to describe
as 1psa ioqu;;u* as a ’doctrina“

think that it 13 no mors than an

¥otic, althougn CCRanl@ﬂLy phrase teo
describe what is in essence no mors

than a common sense approach, not

limited by technical rules, to the assess-
ment of the effect of evidence in

certain circumstances. I means that a
plaintiff prima facie establishes
negligence where: (i} it is not possibls
for him to prove precissly what was the
relevant act or omission which set in
train the events leading to the accident:
but (ii} on ths avidence as it stands at
the relevant time it is more likely than
not that the effective cause of the
accident was some act or omissicn of the
def=ndant oxr of someone for whom the
defendant is rasponsible, which act or
onmission constituiecs a failure to taks
proper care for the plaintiff's safety.

I have used the words ‘evidence as it
stanas at the relevant time.' I think
that this can most bcnv9“1aﬁtly be taken
as being at the clese of che plaintiff's
case. On the assumpticn that a

submission of no case is then made, weuld
the evidence, as it then stands, enabla
the pLaLn iff to succeed because, although
the precise cause of thes accident cannot
be establishad, the probﬂr inference on
balance of probability is that that cause,
whatever it may have been, involved a
failure by the defendant to take due care
for the plaintiff's safety. If so, res
ipsa loguitur. If not, the plaintiff
fails. Of course, if the dafendant dces
not make & submission of no case, the
gquesticn still falls to be tested by the
same critsricon, but evidence for the
defendant, given thereafisr, may rebut
the infevence. The res, which

pravicusly spoke for itself, may bz
silenced, or its veice may, on the whole
of the cv:den %, L2COWME toC weak or mutad.®

*T
T
I
2

f

},)

)

Gf the numercus authorities cited, it is heipful to cite

Ludgate v. Lovette {1989] 2 ALl E.R. 1275 especially since it deals

with a deflated tyre. Here the owner said the driver, whe had hired
the car from him, damaged it in an accident and the driver in turn
counter-claimed for the personal injuries he had sustained. Here then
is another case of joint control, the owner being responsible for
maintenance and the driver being in control of the vehicle at the

time of the accident. There is no doubt that the plaintiff owner

relied on res ipsa loquitur.
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Harman L J states this expressly at p. 1275 when he
stated that it was admitted that the doctrine applied. Be it
noted that the driver counter-claimed and averred that it was
the deflationAof the tyre which causaed the accident. He failed
in that regard becausé the expert evidence cf the owner rebutted
fhét contention. Here is how Harman L J treated the gatter at
p. 1277:

w Mow here the defendant,
conscicus that things looked black
against him, averred anu counter—
claimed on the footing that in
fact it was the deflation of the
tyre which brought about the
accident: the tyre, therefore,
was nct in a preper cconditiom @uq
the car was not roadworthy: and
he ccunterclaimed against the
piaintifif on that focoting. His

- evidence about the tyre was
destroyed by the plaintifi’s

expert, who showed that it was a

wyre in good order and that it

was really the impact aftetr the

car had left the road, Wthh

causec the tyre to ueflate,
The point to note is that any plai@tiff ga@ rely on res ipsa
loguitur if the averment of negligsncs i$ in respect of
matters under the control of the defendant. 1in the instant
case, the maintenance of the vehigielﬁgich includes the
provision of tyres was undexr the cagtrcl of the appellant
employer.

To my mind, the relevant case which suppoxrted the

respondent Rance's stance was cited on behalf of the

appellant employer below, but scarcely referred to directly

con appeal. It is Barkway v. South Wales Transport Co Litd

{19507 1 211 E R 3%2. However, equally imporiant was

Arthur Henderson v. Henry Jenkins & Sons & Ancther [1969]

3 811 E R 756 which was considered. The relevant passage is
to be foumd in the speech of Lord Pearscn. It reads thus

at p. 766:



My Lords, in my opinicn, the
decisicon in this appeal turns on
what is scmetimes called ‘the
evidential burden <f proof,°' which
is to be distinguished from the
formal {or legal or technical}
burden ¢f pruocf. Passages which
ear on this distinction will be
found in Essc Petxroleum Cc. LEd.
v. Southport Corpn. ;1955]

3 B1I1 E R 864; [1%8581 A ¢ 218;
[1956] 2 W L R Bl; 120 J P 54:
rvsg. sub nom per Devlin J and
per Loerd Radeliffe, and in
Barkway v. South Wales Transport
Co. Ltd. {19503 1 ALL E R 392;
{19501 A C 185; 114 J B 17%Z;

2% Digest {(Repl.) 144, 784 per
Lord Porter and per Lord Hormand.
For the purpcose of the present
case the distincticn can be simply
stated in this way. In an action
for negligence the plaintiff must
allege, and has a burden ©of 2roving,
that the accident was caused by
negligence on the part cof the
defendants. That is the issue
throughout the trizi, and in giving
Judgment at the end of the trial
the judge has to decide whether
he is satisfied on 2 balance of
probabilities that the accident
was caused by negligence on the
part cf the defendants, and if

he is not so satisfied the
plaintiff’s acticn fails. The
formal burden of preof does not
shift. But if in the course of
the trial there is proved a sst
cf fact which raises a prima
facie inference that the accident
was caused by negligence on the
part of the defendants, the

issue will be decided in the
plaintiff's favcur unless the
defendants by their evidence
provide some answer which is
adeguate tc displace the prima
fzcie inference. In this
situaticn there is said to be an
gvidentizl burden of prock
resting on the defendants. I
have some doubts whether it is
strictly correct tc use the
expressicn *burden of proof’

with this meaning, as there is

a risk of it being confused

with the feormal purden of proci,
but it is a familiar and con-
venient usage. %¥With this
approach tc the case, ¥ must
consider the pleadings.”
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' The %éépéndegt?Rance adduced relevant evidence
regarding the prcbable cause of the accident. The learned
judge.misdirected hi%ggif zs tc the effect cf that evidence
and deScriEéd the evidence as a thecry which was puntured,

He then eléq@ed tb rely on ﬁes ipsa. In those circumstances,
the appeiiant employer should have rebutted that evidence and
it is now necessary Lo consider thelr response.

Wnhat response 4did the appellant

employer make in respect cf the

prima facie case made cut Ly the
respoendent Rance?

The evidence of Winston DaSilva, the district manager .-

of the appellant employer is relevant. To reiterate, under

cross—~examination, this was his evidence:

" I have knowledge of main-
tenance procedure for wvehicles
in my district. Procedure -
wvehicles normally checked on
Caily besis - mincr checks -
cil, water, cn weekly basis -
checked in garage.

Tc best of my knowledge
weekend checked - brakes, o©il,
iubricants, brake lining or
anything like that. This is
policy.,

Whether car on daily basis
this is supposed o be
procedure,”

The only evidence adduced on behalf of the appellant employer
was that of Wilbert Reid who examined the vehicle a few days
after the accident. As regards the state of the tyres, his
evidence in chief ran thus:

"Right rear rim dented outside
edge part, Dart Lvre goes COh.
Richt rear tvre punctured — I
mean deflacted. It was a tube-
less tyre. Knew by visual
inspection. Alsc wearing a
tubeless valve at time. Tube-
less valve not work with tube -
Different design between
tubeless and tube valve. Hot
attach tubeless valve tc a
tube, dent appeared recent.
Dent such that immediate
deflation. Carried out static
test on steering ... 2ll ends
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all right. I inspected ends while
soneone else move wheel. Steering
mechanism in working order.

Check on both brakes - in working
order - the other 3 tyres were
intact.® (Emphasis supplied)

Be it noted that although evidence was led that the right
rear tyre was in such a condition, that it could have been
the reason for the inability of the respondent driver tec
control it, nc guestions were directed to this witness in
that regard. Moreover, although the evidence was that the
car was out of control before it was stationary, this aspect
was not put to the witness by the appellant employer. 8Since
from this evidence the inference could be drawn that the
deflation ozcurred before the car stopped, it was the duty

of the appellant employer to rebut the inference of negligence

raised by the respondent Rance, that the deflated tyre was
the cause of the accident. This, they failed to do.

Cn the other hand, HMiss Phillips foxr the respondent
Rance, cross—examined this witness as regards the tyre.
Here are his answers:

Fee= I did not make a note of
condition of right tyre at time
of making notes.

I don'*t know if tube in any
of the other tyres. Have nc
knowledge if right rear tyre
patched before. 1 did not note

- if any plug and I made no note
as to what type of valve right
rear had. I did not make any
note of any of the wvalve in any
of the other three tyres. I
cannot reccilect now what type
cf valves in other 3 tyres, but
¥ now recellect valve in right
tyre. Only note right tyre
is that punctured. My purposse
is to see if defects and if so
pefore or after accident. Can
distinguish immediately the
difference between tubeless
and tube valve.®

With regards to res ipsa loguitur, the learned judge relied

on the credibility of the respondent, Rance. He said:
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I now examine the plaintiff’'s

contentions. It is crucial to my

assessment of her evidence that

I subject her credibility to the

closest scrutiny because hers is

essentialiy the only evidence

which grounds the proposition

that the accident was an un-

explained occurrence. I formed a

most favourable view of her

honesty.™
Her evidence could never be relied on, as the basis to apply
the maxim of res ipsa iloguitur. It is the res which must
speak if there is reliance on the maxim. The learned judge was
driven to this course because he failed to take into account
the evidence of DaSilva and the respondent Rance, concerning
the deflated right tyre. Then he failed to note that there
was no challenge to the fact that the tyres which included
the right redr tyre were examined by the trahsport mahager.
Further, there was his failure to link the gxpert evidence
of Victor Lawrence on the tyres to the findings of the
transport manager, K.G. Mills.

it is useful in this context, where I am disagreeing

with the evaluation of the evidence by the learned judge to

reitcerate the words of Lord Thankerton in Wattor Thomas V.

Thomas [1947] A C 484 at pp. 487 ~ 488 cited by Lord Oliver

in Industrizl Chemical Co (Jamaica) Ltd v, Ellis 35 W I K

p. 3063 at p 3U5. They read:

*.%¥31)} where a question of fact
has been tried by a Jjudge without
2 jury, and there is no guestion
of misdirection of himself by the
judge, an appellate court which
is disposed to come to 2 different
conclusion con the printed evidence,
should not do so unless it is
satisfied that any advantage
enjoyed by the trial Jjudge by
reason of having scen and heard
the witness, could not be
sufficient to explain or Jjustify
the trial judge’s conclusion.

{1} The appellate court may

take the view that withcut having
seen or heard the witnesses it is
not in a position toc come tO Aany
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satisfactory conclusion on the

printed evidence.

(iTY) <The appellate court, either

because the reascns given by the

trial judge are not satisfactory,

or because it unmistakably sc

appears Ifxom the svidence, may be

satisfied that he has not taken

proper advantage of his having

secn and heard the witnesses, and

the matter will then become at

large for the appellate court.'®
As there were misdirections by the learned judge and his
reasons were unsatisfactOry, the matter becdme at large for
this Court. 8o although I agree with the judge's order on
liability, my reasoning is different. The respondent was
sericusly injured but there was no cross—appeal on damages
although generai damages were assessed at a mere $106,000.
Te my mind, the award is in a scmewhat iow range.

In the event, I would dismiss the appeal, affirm

the order below and order that costs of the appeal go to the

respcndent, Rance. These costs must be agreed or taxed,
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PATTERSON J A (AG?

Pamela Rance, the respdndent in this appeal, was
employed tc the appellant, Jamaica Public Service Company
Limited. The appellant provided her with a motor car as a
means of transport between her office and home. On the
18th December 1965, she was the driver of a Suzuki motor car
(owned and maintained by the appellant) when it left the rcad
at Sheffield in Westmoreland, went into a pasture and collided
with a fence, causing her severe injuries.

in an action brought by her against the appellant
‘élaiming damages for personal injuries, she pleaded that
"the steering wheel on the said motor car suddenly became
locse, the right rear tyre deflated and +he motor car got out
of control and violently collided with a fence.™ She alleged
that the collision was caused "solely by the negligence and/or
breach of duty” on the part of the appellant, its servants
and/or agents. The particulars of negligence pleaded were
these:

. PARTICULARS OF NEGLIGENCE

{a) Providing the Plaintiff with
the said Suzuki motor car
when it knew or ought to have
known that the same or Some
part thereof was defective.

{b} Failing to ensure that the
said steering wheel was
properly fitted in a manner
that was safe and secure
and not liable to become
locose and cause injury to
the Plaintiff while driving.

{c) Failing to ensure whether
by regular inspection,
examination, testing or
otherwise, that the said
motor car had no worn O
defective parts and/cr
accessories.
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{d} Pailing tc ensure that the
motor vehicle was fitted
with roadworthy tyres so as

not to be a hazard or dangerx
te the Plaintiff.

{e} FPailing to observe, to inspect,
to warn or report to the
Plaintiff that there were worn
tyres on the said motor vehiclie.

{£} so faxr as may be necessary,
the Plaintiff will rely upon
the doctrine of res ipsa
logquitur.”

The appellant, in its defence, denied that the
steering wheel on the motor car became loose, and that the
right rear tyre became deflated. It further denied that “the
ccllision was caused solely by the negligence and/or breach
of duty of the defendant, its servants ~nd/or agents.” it
alleged that the collision was caused or contributed to,; by
the negligence of the respondent, the particulars of which were

stated thus:

= PARTICULARS QOF NEGLIGENCE

{a} Driving at an excessive or
improper spesd.

{b) Failing to maintain any or
any sufficient control of
the said motor car.
{c} Pailing to take any or any
sufficient care for her
own safety. '
{(d) Failing to stop, siow down
turn aside or otherwise
50 to manage or contrel
the said motor car as to
aveid the said collision.”™
It further stated that it "will rely on the principal (sic)
res ipsa loguitur.”
The respondeni gave evidence that as she drove the
car on her way home, she negotiated a slight curve at about
40 m.p.h. and then, while on the straight road, she felt the

steering wheel become leose. The vehicle started te go right

and then left; she braked and tried to contrcl it. However,
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despite her efforts, it kept going from right to left and left
to right until she said she heard a "bang" and discovered

that the vehicle had come to rest on a fence in a field
adjoining the left of the roadway. She could not say what
caused the "bang® that she heard. She did recall that when
the motor car went to the left, she tried to correct it and

it went to the right. She tendered evidence with a view of
establishing that the motor car was fitted with at least one
defective tyre which had beccme deflated and caused her to
lose control, The appellant contended that the motor car was
mechanically socund and in good conditicn, and asked the Court
to find that the circumstances called for the applicaticn of
the res ipsa loguitur doctrine, and to infer that the accident
must have occurred as a result of the negligent manner in
which the respondent drove the mcter car.

The learned judge did not accept the explanation
of the responcent as tc the cause of the accident. He held
rhat the accident was =2n unexplained cccurrence, and that
the cause was unknown. He aeverﬁheless fcocund that the
respondent had made out a prima facie case of negligence on
the part of the appellant, and that the evidential burden
shifted to the appeliant to displace the inference raised.

#e held that the prima facie inference had not been displaced,
and accordingly, he gave Jjudgment for the respondent.

Tt is obviocus that the learned judge, in order to
find that the respondent had made cut a prima facie case,
must have been satisfied that the circumstznces of the accident
were such that the doctrine of res ipsz loguitur cculd be
invoked in favour of the respundent. It seems tC me, having
regard to his rejection of the respondent's explanation as o
the cause of the accident, and rightly sc in my view, that

the respondent could not have succeeded in her claim unless
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he found that the doctrine came to her assistance. It is
settled law that a plaintiff who alleges the cause of an
accident, but fails to prove it may nevertheless, in certain
cases, rely on the doctrine.

The learned judge's reijection of the respondent’s
explanation as to the cause of the aceident cannct be faulted,
There was nc evidence of any defect in the steering mechanism
of the car. The respondent cculd not say tﬁat the right rear
tyre of the car was defective and cocusequently, it became
deflated and caused her to lose control of the car. She said
she saw the deflated tyre after the accident although she
cannot recall any other damage to the car. The car was
badly damaged afier the accident; it seemed to have scmer-
saulted twice before coming to rest on its wheels in the
field. A witness whe had been driving closely behind, said
she saw when the car started to go from side to side of the
road, and that it ¢id so for about 160 feet before it
eventually somersaulted, but she did not see either of the
rear tyre "burst¥, nor did she hear any unusual sound.

Ancther witness who was quickly on the scene, said that befcre
the car stopped, he saw it "moving in pasture -~ bumpy movement®.
He thought the car was on its wheels, but he was not sure if it
remained on its wheels. However, he subsequently examined

the car in the pasture and noticed that vthe right rear wheel
was deflated - not ccmpletely.” He did not cbserve a tear or .
burst on the tyre. A Senior Inspecter of moctor vehicles
employed to the government examined the vehicle on the

20th December 13985 at the request of the pclice. He described
the damage to the car which included the entire right side.

He ncticed that the rim of the right rear wheel was "dented
cutside” — it was fittedwith a tubeless tyre, which was
defiéteﬁ, but he did noct make a note of it. He opined that

the dented rim would result in immediate deflation of the tyre



-} -

The respondent persevered in her effort to explain the cause
of the accident and to show that sﬁe was not at fagl%. z
report of the traﬁsport manager employed to the g?pellant
dated May 20, 1986 was acdmitted in evi&enCe.“rggﬂéﬁowed that
he examined tHe two rear wheels of the Ccar, whiéh had been
removed from the vehicle and taken tc him some five menths
after the accident. 3Both tyres were deflated, cne beiﬁg fitted
with a tube while the other was tubeless. Both rims were
dented. An expert witness was called whose opinion was that
a tyre with a poorly fitted plug, such as the cne described
in the transport manager’s repori, could cause a tube in
that tyre to be punctured and the tyre tc be immediately
deflated.

Such then was the state of the evidence presented
in procf of the cause of the accident. I see nc reason to
disturb the learned judge's f£inding cof fact that at the end
of the aay the respondent had failed to satisfy him as to
what caused the accident and that the accident remained
uwnexplained.

The appellant®s main contentions were firstly, that
"the learned trial judge erred in law in finding that the
maxim res ipsa loguitur was applicable on the plaintiff's
case” and seccndly that "the learned trial judge erred in law
in finding that the plaintiff had made cut a2 prima facie case
against the defendant as all the possible reasons posited by
the plaintiff as being the cause Of the acciuent were unproved
or effectively discredited.”

As a general propcesition of law, it is incumbent
on a plaintiff to prove his case oOn 2 balance of probabilities,
if he is to succeed in his action, whether the cause of acticn
be negligence or otherwise. I take the law <n this pcint to be

that stated in Halsbury's Laws:
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"The burden cf proof in an acticn
for damages fcr negligence xests
primarily on the plaintiff, who,
to maintain the action, must show
that he was injured by a negli~ -
gent act or omissioh for which
the defendant is in law
respun31ble. However, if the
plaintiff proves injury resultlng
from conduct which can be xS
reasonably explained only by
attributing to the defendant
a breach of duty or which
points prima facie to a breach
of duty on the defendant’s part,
the burdeh of proof is shifted,
and it is then for the defendant
to show that he has taken 21l
reasctiable precautions to
aveid the act complained of.7
(see 34 Halsbury's Laws {4th Editicn) paragraph 54},

Ls T understand it, in order to succeed in a
negligence acticn claiming damages for personal injury, the
plaintiff must ordimarily bring evidence of an act done by
the defendant, or an ¢mission on the part of the defendant,
which, on a balance <f probabilities, supports a finding of
the defendant's negligence. But it does not necessarily
follow that if the plaintiff fails to prove such an act or
cmission, he must thereby fail in his claim. The evidence
may be such that it proves a set of facts which raises a
prima facie inferemce that the injury suffered by the
plaintiff was caused by the negligence of the defendant. In
other words, if the event which caused the accident resulting
in the injury to the palintiff is unexplained and such an
event probably would not have cccurred if the defendant had
taken reascnable care for the plaintiff's safety, then
prima facie, negligence may be inferred on the part ¢f the
defendant. In such a case, the evidential burden of prock
shifts to the defendant, and the plaintiff will then succeed

only if the Jdefencant fails to lead evidence sufficient to

displace the prima facie inference.
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Generally speaking, the doctrine res ipsa loguitur
applies when an accident cccurs, and the plaintiff is unable
to explain its cause, and an inference <f the defendant’s

negligence can prcperly be drawn. In Scott v. The London and

St. Katherine Docks Company [1865] 2 H & C 596 Bx. Ch., the

majority of the Court concluded that:

"In an action for persconal injury
caused by the alleged negligence
of the defendant, the plaintiff
must adduce reasonable evidence
of negligence tc warrant the
Judge in leaving the case to the
jury. But where the thing is
shewn to be under the management
cf the defendant ur his servants,
and the accident is such as in
the ordinary course of things does
not happen if those who have the
management use proper care, it
affords reascnable evidence, in
the absence of explanation by

the defendant, that the accident
arcse from want of care.”

It seems quite clear that the court was there stating the
principle underlying the application of the doctrine of res
ipsa loguitur. Where the cause of an accident is unknown, the
facts surrounding the happening of the event may jead to an
inference of negligence on the part of the perscn who has

the control or management of the thing that causes the
accident. It should be remembered, however; that such a
person is not always +he defendant in a case, but where he is;
the doctrine will come to the aid cf the plaintiff who has the
primary burden cf proving that the defendant was negligent.
Lord Denning M R elucidated the doctrine by pointing out, in

Turner v. Mansfield Corpn. {19757 118 Scl Jo 629, that it:;was

rsimply a rule as to the weight of evidence from which
negligence could be inferred.”

if the cause of the accident is alleged by the
plaintiff, and if the facts are sufficiently known, the guesticn
for the court to decide would then be whether, on the established
facts, negliigence is to be inferred or not, and in that case;

the doctrine is inapplicable. However, if the plaintiff alleges
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particular acts of negligence and fails to prove them, that
in itself would not be sufficient reason to preclude him
from relying vpon the doctrine. If the plaintiff gives a
partial account of the accident, that too, by itself, would
not render the docirine inapplicable. So long as the cause
of the accident is unknown, the partial account may have the
effect of making it crystal clear that a reasonable inference
of negligence on the part of the defendant, ought to be drawn
from the facts surrcunding the nature of the accident.

The case of Ludgate v. Lovette {19691 2 211 E R

1275, provides a very good example of the applicability of
the doctrine. 1In that case, the defendant hired a van in
good mechanical order and condition from the plaintiff.
Sometime after, the van overturned while the defendant was
driving it along the motor way, and was wrecked. The
plaintiff claimed that the defendant was responsbile for the
accident. 1In answer, the defendant denied responsibility
and said he was not guilty of negligence and that the
accident happened without any fault on his part. Ee
counterclaimed against the plaintiff to recover damages for
the injuries he suffered in the accident on the footing that
a tyre had deflated and caused the accident. On the
_ plaintiff's case, it was admitted that the doctrine res ipsa
loguitur applied. Harman L J said (at p. 1277}:
¥eee it being admitted on all
hands that the plaintiff’s
prima facie case is one where
res ipsa loguitur, the burden
- is cast on the defendant to
explain that which otherwise
is without explanation, or.
if he cannot axplain it, at
least to show that no fault
of his was invoived.”
The defendant's evidence as to the deflation of the

tyre prior to the accident was rejected by the court, ané the

accident remained unexplained. However, the defendant's further
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evidence was to the effect that he was not negligent in
controlling ithe van; he diG not fall asleep and he did not
fail to pay attention, and that the accident occurred through
no fault of his. The Court considered the weight of the
evidence of the defendant against that of the plaintiff, and

Harman I J, in his judgment, had this to say (at p. 1278):
" Now is it enough for the
defendant to say: ‘I am sure I
never went to sleep; I am sure
I did not lose any attention
for an instant; I knew I was
going at 60 m.p.h.; I knew where
I was; and the man following
behind me saw what happened,
namely, that the car swerved
violently to the right and as I
corrected it came over to the
left and there was no reason I
can give for it but it was not
my fault?' In my judgment that
will not do. The learned judge
felt that that would not do
and that is why he evolved out
of his own consciousness and
ingenuity, if I may say so, his
theory why the accident happencd.
His theory is admittedly untenable,
and I cannot avoid the conclusion
that if he had not evolved such
a theory he must have held that
res ipsa loguitur remained in
the case and that, therefore,
there being no explanation, it
must have been some cause for
which the defendant was
responsible. Everybody knows how,
travelling on & motorway, there
may be a loss of concentration
of a momentary kind; and, the
defendant going at speed -~
60 m.p.h.— it needs only an
infinitesimal gap in the stream
of consciousness to bring about
the kind of result which occurred
in this case."

Edmund Davies L J, in his judgment, was constrained to say
that he had "rarely come up against a case where the res ipsa
loquitur maxim applied more vividly than in the present case.”

The doctrine has been applied in accident cases
where, for example, without any proven reason, a motor vehicle
runs off the road or it overturns or it mounts the bank,

causing injury toc its passengers or other users of the road.



—4—

But though evidence of the manner in which the accident
occurred may be sufficient to give rise to the doctrine, it

is not so that in every case the negligence of which it speaks
is attributable to the defendant. The doctrine cannot be
invoked by a plaintiff who has the control or management of
the thing that causes the accident. The plaintiff may only
invoke the docirine where the defendant or his servants or
agent has the control or management of the thing that causes

the accident. Turner v, Mansfield Corpn. {(supra) is a case in point.

The plaintiff was the driver of the defendants' dustcart when
the tipping body of the cart raised itself and hit a railway
bridge, with the result that the plaintiff was injured. The
plaintiff was unable to give an explanation as to the cause
of the accident. It was held that the doctrine of res ipsa
loguitur did not apply, because *it was for the plaintiff who
was in control of the dustcart to give an explanation®
{per Lord Denning M.R}. Browne L.J. szid that -

*the thing, the dustcart was not

under the control of the defendants

but under the joint control of

the plaintiff and defendants.”

The plaintiff did not lead evidence tc show that
his injury was caused by some act or omissiocn on the part of
the defendants which could be reascnably explained only by
attributing it te the negligence of the defendants. There
was therefore no prima facie evidence capable of giving rise

to the doctrine and shifting the eviadential buzden to the

defendants. That case may be contrasted with Barkway V.

Sovth Wales Transport Co. Lid. [19501 1 All E R 392 where

Lord Porter emphasized the principle that if the facts were
sufficiently known, the question is whether on the established
facts, negligence is to be inferred cor not. In this case,

the front tyre of the defendants® cmnibus burst, causing the

vehicle to overturn and as a consequence the plaintiff's
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husband was killed. The plaintiff adduced sufficient prima
facie evidence to cast an evidential burden on the defendants
tc show that the tyre <did not burst as a result of negligence
cn their part. The defendants were unable to displace the
inference of negligence and accordingly, were held liable.

In the instant case, the respondent failed to explain
o the satisfacticn of the court, what was the cause of the
accident. On the evidence, the accident was unexplained.
Nevertheless, the learmed judge, in his judgment, scught to
explain it. He said that he accepted that at all times the
respondent was driving carefully. He accepted that the
driving conditions were excellent and that -

"at all times pricr to the events
culminating with the vehicle landed
{sic} in the field the plaintiff
was in full control of the wvehicle.F
He then said that -
“a vehicle does nct defy the
control of the driver unless that
vehicle is defective,®
and it is on that hypothesis it sesms to me, that he made the
finding thats
*The plaintiff has raised a prima
facie inference of negligence cn
the part cof the defendant in
providing her with a defective
vehicle.”

Miss Phillips submitted that on the judge®s findings,
the respondent had adduced sufficient evidence tc invcke the
doctrine of res ipsa loguitur on her own behalf, and conse-
guently, the evidential burden of proof shifted to the
appellant. She based her submissicns c¢n the premise that the
respondent had given a satisfactory explanation of the incident,
and that the court was satisfied that the accident occurred
without any negligence on the part of the respondent, and
that the respondent had furnished evidence from which negligence

could be inferred on the part ¢f the appellant in supplying

the respondent with a cefective vehicle. She submitted that,:
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on thesfacts of this case, bcth the appellant and the
respondent were in joint control of the motor car at the time
0f the accident, but that, she said, did nct preclude the
respondent from relying on the doctrine. She submitted that
the appellant had not discharged the evidential burden placed
oh it, and consequently, the judgment should stand.

I find myself quite unable t¢ agree with the
submissions and arguments of Miss Phillips. In my view, the
finding of the learned judge that the vehicle was cefective
is untenable. élearly, there was nco evidence capable of
giving fise to & prima facie inference cf negligence on the
part of the appellant in providing the respondent with a
defective vehicle. The respondent failed in her bid tc
establish that a loose steering or a defective tyre was the
cause of the accident, and nc cther defect whatscever was
alleged oi proved. The cause of the accident remained
unéxplained at the close of the respondent’s case. Buit as
the learned judge found, the respondent was in "full conirol“
of the vehicle, and in my view, the onus was oan her to préve
her case by showing what it was that caused her to lose
control of che vehicle; this is not 2 case in which she
could invoke the deoctrine of res ipsa loguitur. In nmy
judgment the mere fact that a wvehicle runs off the rcad
does not give rise to an inference that it did so becasue
of some defect in its condition. Where there is no direct
evidence of the defective condition of a vehicle which would
render it uncontrollable, then any loss of contrcl, prima facie,
must be attributed tc the bad driving or negligence cn the
part of the person who is in control cof it. A person who
takes a vehicle unto the public highway is under a duty to
exercise such skill and control in its cperaticn and management
s as not to cause injury or damage tc person or property.

If he fails in that duty, then surely a prima facie presumption
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of his negligence arises, and that presumpticn cannct be
displaced by his bare asserticn that he was not negligent in
his driving. The best of drivers may be momentarily inattentive
or may be just downright careless, and thus cause an accident.

I hold that the learned judge fell in error in
finding that, on the proven facts, and in the circumstances
of this case, the doctrine of res ipsa logquitur applied in
favour of the respcndent. Cbnsequently, there was nc basis
for his finding that an evidential burden had been placed on
the appellant to show that all reascnable care had been taken
to provide the respondent with 2 safe vehicle to transpert
her. In my judgment, the respondent failed in her duty to
discharge the primary burden of proof, and therefore, her
claim for damages must fail.

Accor&ingly, I would allcow the appeal, set aside /s
the judgment oz the ccurt below, and enter 3udgment for the
appellant w1th costs tc the appellant both in this court

and the court below tc be agreed or taxed.

RATTRAY, P

By a majority the appeal is allowed. Judgment of
the court below set aside. Judgment entered for the appellant

with costs here and below to the appellant, to be taxed if

not agreed.
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