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fi IN THE COURT QF A4PPEAL

. 'SUPREME COURT CIVIL APPEAL NO: 37/89

BEFORE: THE HON. MR. JUSTICE CAMPEELL, J.A.
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDOW, J.L. (5G.)

2
BETWEEN THE JAMLICA RECORD LIMITED LPPELLANTS /DEFPENDLNTS
e MERK RICKETTS ‘

CARCL MAYNE
WINSTON WITTER
DESMCRD RiCHLRDS

aAND WESTERN STORAGE LIMITED RESPONDEN?/PLA{RTIFF
S - A ”mk%ww;gnrs/p%ﬁmu
) - :

. W.B. Prankson ¢-C., & Dr. Bernzrd Marshall for Zppellants

- D. Goffe for the Respondent

December 11, 1969 & March 5, 1990

Onh October 20, 1$38 the responacnt issued & writc

=

and served the sane together with a statement of cloim on the

appellants claiming damages for Libel.

et —

. The appellants entered appcarance on Hovember 2,
B L e e e . . — e TS _"-—-__‘__ -

1528 but thereafte;_ﬁailequang/or neglected e file any deience

- within time or prior tc interlocutory judgment

being entered

- ‘against them. This interlocutory Jjudginent was entered on

N RTTRIATR AR e

-7 March 1,

_ 1539 and an attested Copy thereof with a gu

wmons for
{gn'order to proceed to assessment of damayds were served on the
1la 2, 1989, The Summcns was fived for hearing
on March 16, 1949,
i aE
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On tarch 15, 1989 the appellants filed a Summons

to set aside the interlocutory judgment and by the sclfsame

" Summons sought leave to file a defence to the action cut of

time. ;he affldav1t in support of ‘this Summors dep05¢o ©o

facts explanatory of the dGelay in filing thekéeﬁgnce and also

that the defence was ready foc flllnG and LhuL Lhe Q&f&nCﬂ vas

baseu on justification and fdlr coument. dra;t

proposed acfcncg was exhibited to the affivavit and prime facie

showed, co nsistently with the affidavipﬁuthat_thg cdefences were

Justification and/cr fair comment on & atte: or puollc LnLu est

namely thne public health. The gfflo¢ Vit W8S _sSwocn Lo by one

Earlb erg“t

ST i

he ';n hous;‘ dLLOIﬂL] at- luw gru Secretay
- M

flrSt app;llunt ~ He de;oscu that he wa
thls afficavii® on behalf of il the appcilants.

On the 1%th of March, 1589 when the Summons for the
- crder to proceed to ézsessment of damagus came on for hear:ing,
the Summons to sct aside the interlocutory judgment and for

leave to file a defence out of time had been filed. thcugh it

appeared that it hag nOL yet been served on the respondent's

attorneys-at-law. Counsel for the appeliantg brought to the

attention of *he lgp:ned Master

interlocutory judgmenc

that a Summnons to set aside the

and seeking an order for leave to file g

defence out of time had been filed and a date had keen fixeg

by the Registrar for the hearing of this swasons. He accordingly
* reque ted an adjournment subject ts cost, of che hearing of the
JSummong for

: 8 the Oz ue1 co proceeu LO assessment of damagesz to
*”ablue the outcome of his Zummons. This request was resisted by
"’"i,w'n‘. | e . B
the reapondent and tiue learned Master refuscd the aPPEL_uhG
SRR N .

~Zer-Yequest and granted the Order to Procced Lo uzssessment of damcges,
Gt - Jﬁ'{a?ﬂ;_ﬁ—_-:

on Mgrch 30; 1989 the learned Mastexr heard the appellants'

Summons. hu dismissed the same and refuse

hew leave to appeczl.
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The appellants having been granted leave to

appeal on an earlier occasion filed their appeal against the

order of the Master dismissing their Summons. Thelr grounds

of appeal in substance were that

. There was sufficient matericl
before the lecarned Master on
which he could properly nove
exercised his discretion in
fzvour of the appellants to
allow the action to proceed to
trial for a hcaring on the
morits.

2. The learned Master erred in law
in helding that - ’

(a) the merit projected in the
appellants’ affidavit was
not base¢d on an allegaticn
of fact:

{b) he cculd find no sufficient

reason to set aside the

aforesaid judgment.
0 We werc struck at the outset by the unusual
Aprocegure adopted by the Master in granting the order
-au;@eg?s;ng further proceediqgs on the default judgment
’ﬁbtWithstanding that his attention had bzen drawn to the fact
‘that a Summons had been filed to set aside the default judgment
:,ﬁhich latter Summons had been fixed for hearing on a
ﬁgﬁbsequent date.
Vie invited Mr. Goffe for the respondent to justify
*the propriety of this procedure. In summzry his justification
“is that it was a matter of practical consideration which was
‘a matter for the quQO and cannot be elevated to a rule of

proceaurgl law. He conceded however thav where two Sumionses

axe before the court for hearing, namely one to proceed to

ahse%sment of damagz and the other to set aside the judgment

»he bummons Lo set slge Lhe judgmanL ne uowevg:_juSLlfles

¢



grounu that onrly one Summons namely theuﬁumenﬁw;omproceed

wo assessment was before him, hence nc questicn. arose asg to

“which Summcns he ought to have heard first

PR
1

We think

"Mr. Goffe has over-simplified the matter ané in

.

doing s has

?bverlooked the important fact that the Surmmons by the appeliants

'was either on the file before the Hoster or ought to have been

'on the file zané cn being apprised of itg existence the Master
morc desirable, znd for

pracL*cal reasons, to hear the latter Swamons First, 1In

: cons;aerlng whether ¢r not to refuse the adjournmens, the

learnec Master should have considered whether his refusal could

'not arguably, albeit erroneously, be saié¢ to have been

_ predlcated on a view that the appellants' Sumiions of which he
.:".\u'. ~

was made aware was withoui merit and that its subsequant

dlSMlSSql would be & mere foermality.

o 4r. Goffe further submit ts that there is no rule of
>,

2 . .
law requlllng Sumnons to set aside default Judgmints to ke heard

€ Summons to procecd. While this may be se¢, COMUONSense: ;

the use of judicial time, and the avéidance of any
'h;uggestion that a mutter has been predetermined without a hezring
.Jﬁstlfv the continued use of the procedure generzlly adcpied by

!Judges which as far as

is practicable eusurecs that a Summons +c

default judgment of which they ere awzre at the time

to ussessment of dzmages is sought, is heard
qna ceteLnlnLL beforn o]

onsidéeration of the latter. We think the

r ought to have followed this procedure.

With zcgard to the actuzl grounds of appeal filed,

submitted that a delay of 4 months was nor an

£iling of the defence and the defunce os

f,stated in the affidavit was guud. Lt cunstivuted a good
i
FA

H¢ relied in explanation for

_—i

the dalay, inver
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~alia on a Statement in the affidavit that a vVital witness
whom counsel for the appellants desireqd to interview prior to
settlinévthe defengg could not be easily located,

the defence showing merit he submi

izhe affidavis

"'by 4 perscn who wasg cognizantmggﬁgggg, The merji« Projected
in the atfidavit wag thus contrary to the concl:

gion of the
1learned Master. based on allegations of facts which were
deposed to; ¢n behalf of the appellants., by a person with
) He relied on Evang v, Bartlam (1537) 3 All

g
The response of Mr,

4 montihs in the ci:cumstance vas

boffe was thag a delay of

when they publisheg the
‘;ilegedly defamat Secondly with regard to
-avdefence of merig, pParagraph 7 of the affi
;gé insufficient anad

showing
davii of Earle Wright
cue draft defence j«

O

self coulad nhot be ysed
'as evidence of meris. n this gecond limb of hig submission
r. Goffe r

LR 4

elied on Ramk

issoon v. Olde Discount Co., (T.ng,)Ltd
} W.I.R. 73,

Dealing with thig Second linmk, +he substratum of
 DHPS IS
ission is destroyed by the fact that unlike the

Akl - -hmuw ------- —

—a

3Z00n case where the

affidavit Was gworn o by & soliciter
¢.BC personal knowledge of the facts stated in the defence
, 5 signecd by Counsel,
it VP T S
,wﬁfacts relatiye“to cthe delay ip filing the defence ajng the facts

in the instang case the
i S
rithin

the personal knowledge of

"in house" atiorney ang Secretary of

5 appellant ahd he WYas authoyized by 21l the appellantg



A

- to swear the

P

affidavit. The said affidavit was thus the
-_affidavit of merit of the appellants. That affidavit explainec
fthe'delay in filing the defence as due to difficulty in locating
;;a‘vital witness whom ithe secretary had earlier *taien to the
lappellants' counsel. This witness was later reguired in the
process of settling the defence. BAlso there was difficulty in
aceessing vital infermation and documencs from relevant
t?igavérnment departments. The appellants may well hrave had Xnow-
Tledge of the contents of the documents without copies of thenm
iaf tﬁe time of publishing, but were now seeking Lo gather and
géﬁrésent to counsel the documentary evidence for the latter to
-fséftle the defence.

.,

The affidovit in wrelation to the actual defence

Lgtated in paragraph 7 as follows:

"7. %hat che Deifendants have a gocd
Defence to the action in that
in so far as the said words complained
L. of consist of allegations of fact
they are true in substance and in
fact, in so fav as they consist of
expressions of opinion, they are fair
comment rmade in good faith and without
malice upon the said facts which are
matters of public interest.”

Thus in our view there was suificient evidence in 1~
~the affidavit of Earle Wrichi explanatory of the delay which we
ﬁﬁoinot consider in any case inordinate, and showing a prima facie
;@efence on the merit. While we appreciate that the setting asice

(ymmr o -

qu:a default judgme:t is a matter of discretion and ought not
1i9h?ly“tovbe;disturbed by an . appellate couvrt, if the discretion
1§ﬁéxercised cn a wrong firding- of facts and/or conclusion of law
:ﬁgﬁafe entitled to interferesw In this case ground 2 of the
g§ounds of appeal complains that the lezrned Master erred in law

233
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(a) the merit projected in the
appellants’ affidavit was not
based on an allegation of
fact

(b) he could find no sufficient
reason to set aside the afore-
said judgment.

There is no counter complaint by the respondent

that the learned Master 4digd not use words which in substance

are as stated in the above ground of appeal. ©On this basis

-~ then, it is clear that the learned Master wasz saying that the

--affidavit of Earie Wright did not constitute an affidavit of

" merit and therefore there was* no sufficient reason advanced to

- set aside the default judgment. But the saigd affidavigs
satisfied the requirements of an affidavit of merit - see&

Evans v. Bartlam {supra). it is

also distinguishable from

“‘Ramkissoon v. 0lds Biscount Co., (%.C.C.) Ltd (supra} on which

the learned Master must have in error reliea, Had he not in

error relied on this latter case, we fb&l he 1nev1tably would

-y e

hat a uefence on the merit had been dlsclosed 1n

,the aff¢dav1t of Lne appellants through Ea;le Vright ané that

51nce the aelay in flllng the defence was not inordinate he H

i Ought to exercise hls discretion in favou* of

the appellants by

settlng aside the defuulL Judgmen aud grantlng the Order for the

ndefence to be flled out of time.

A we feel thu learn :d Master erred in law in

exercxs;ng his discretion on a patently wrong conclusion from the

'affidavit evidence we nust renedy the injustice caused thereby by

setting aside the order dismissing the Summons to set aside the

¢ aml substituting therefor ap order setting asi

he default judgment and granting leave to file defence within



-’10 days from the date hereof.

Cost thrown away and cost of

+

in any event.

Suﬁmons below to be the respondents

L
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-2

a

mages 1s cet

to proceed to assessment of da

of the

1r costis

&t

he appellants will have the

ed.,

appeal the same to be taxed if not agre




