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IN, 'fHE SUPltEME COU)~TOF JUDICA1'URE OF JJ\J\1AICA

IN COMMON LA'V

BETWEEN JAMAICA STOCK EXCIIANGE j)l,AIN1'IFlr

AN)) JfAIl~ ·rI~ADINGCOMMISSION 1)ICFI~NI)AN°.,

llcfol"c: The Honourable Mit•.Justice Thcobnlds

~
'..."..-

1(,N.A. llcnriqucs, Q.e" Allan Wood, H.ansford 13ralu\111 ill:~trtlctcd by
Messrs. Livingston, Alexander and l~evy for the Plaintiff.

llilary Phillips and fJenise Kitson of IVlc~srs. (irant, StevJurl. PhilJips &
Co. instructed by C. Dale for the Defendant.

rleard: June 3rd to 14th 1996; April 7th to 22nd, COUNCIL OF LEGAL EDUCATION
June 17th to 19lh, 23rt! to 27th and July 4th 1997. NORMAN MANLEY LAW SCHOOL LIBRARY

U.W.I. MONA, KINGSTON, 7 JAMAICA

:rJ-I~QnALI)S, .1.

'rhe Acts which are the subject of the litigatioll) the Securities ,\ct and tho Fair (~otnpctition Act, arc
both ~aid to have been passed on the sante day..March 9 t 199~'. One is hi fact nurnbered 8 of 1993
and the other one 9 of 1993.
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I reject the subnlission of the Plaintiff that these two Actf. cannot be classified as concurrent
legislation nnd consLrued accordingly. It is nlY view that it IS inconceivable that the lcgisJntl1l'c
the law Illukers of this counlry \'Jould nOl, without cxpressl:{ so stating, h3 'Ie expcctcu thClll to
operate concurrently.. In other words, they did expect then'l to operate concurrently. Clearly,
although t.he Securities Act contains specific lules governing securities and governing the
Securities COlnrnission and COlupanies operating in and lradi ng in securities, that would not per
so be sufficient to (>ust the general jurisdiclion of the Fair 'l'rading Conlrnission (lrTC) uver all
organisations operating under its ulllbrcl1a.

\

tfhe next subtnissioll l.hal the Jaillaica Stuck EXl;hange (JSE) and the activitic~ thereof cuuld not.
be included in the definition of goods is rejected. 'rhey are not under the un1brella of goods. 'but
it is my view that they provide services to lhe general puhlic. 'rhe JSB wa~ not trading in goods,
but clearly provided a facility for profit unuer which its Inenlb(~rs also for prufit I pl'UV ide services
also to the general public. 0

The subnlission that lh~ JS]~ is exe1l1ptcd because il WHS a pl'ivate cotl1pany is rejecteu. If thut
were so, allY private individual or cotnpany who \vi!lhed to ope:'ntc (Jut!\idc of the l~air t~(>Jllpetition

Act could silnply fOl'lll n private C01l1pany and claiIl1 to be outside the jurisdiction of the F're.

l'he unforlunate statcnlents nUldc by lhc ofJicers of (he l~rCJ I :'e1cr to bOlh Miss Geraldine Fo~ter

and Mr. Phillip Pau!wclt in their respective capacilies, could nut jl1~tify thi~ Cuurl in gl'HlltillN
the I)cclfll'utioJ1s sought al (his stage. 'rhe hearing is still pcnc.Jiug Ullr.llhcs~ points should properly
be taken ut the hearing if there is n hearing before the F1'C.
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Miss I~OSlcr clearly is an authorised offIcer of the 1('re Rl1d she is authorised ~lnd direcled by the
COllunissjon to assist in the perfOfInanee of its functioTlS under the Act. ~rhc functions of the
COJnmission arc clearly set out at secLion 5(1)(a) of the l.s.lr Cornpetition Act. 'rhe PTe like Hny

body.corporate carries out its functions through authorisf~d officers, agents 01' funclionaries and
the only function which cannot be delegated is its final judicial function. 'Powers to surnnlon and
exatnine witnesses ate all functions which can property be delegated f and it is only because of
an abuse or corrupt use of power by the authoriseu oftlccJ:. tllat any declaruLiun should b~ soughl t

granted or considered.

The Nation is passing through difficult thncs when it COlllCS to abuse of flower nnd corrupt usc
of power and every effort should be Inade to see that le~;isJ8tion designed to protect the inlerest
of the public should not be stylnied by alleged breaches tOr constitutional rights before the final
hearing of the Conullission. 'rhe principle tOllched on in Bob Mal-Icy v Dino Michele which
discusses tile ever widening 'fort. of Pas!iing orr applies :0 the need for a liberal consLruction of
a statute whose purposes are for the protection of the gc:neral public.

Questions were put to the witness, Mark Golding, by the (:ourL My aSSess1l1cnl of hilll WHS that
it was cOJnpletely out of character for hinl to draft the lengthy letter exhibited and pass it to Mr.
Bunting for signature. It is n1Y recollection that Mr. Golding agreed with IllY aSSCSSlnent

Although this was just. before the adjourlllncllt for the evening and 1expected it to be followed up
. in the lllorning by cross-exanlination with the probability of exposing sOlne hnproper rnotivc, but.
this was n.ot done. If there was the slightest proof or tail'll of inlpropcr nlotivc t.his would have
cerlainly affected the final decision of the Court.

For the purpose of the record I will now d~al ,vilh certain strong points raised hy learned C:ounscl
Mr. Henriques, Q.C. and say which I accept and which I reject.

He raised the point that the Securities ACl is a special statule dealing with Securities and the Fair
COInpet.it.ion ACl is a gcnerHl statule dealing with suppliers of goods anti ~erviccs. 'l'hat i~

. indubitably SOt but it does not IlJean that lhe special slaluttl that is. the SCCllri(jC~ Act is sufTicicnt
to oust the general jurisdiction of the l~ajr COIUpcliLion .'~ct nnd that is nlY finding.

The second point raised by Mr. Ilenl'iqu~5, Q .C. is that the JUIllClica Stock I~xchi.\ngc docs not
fall within the definition of suppliers of goods and scrv:ices. According to Counsel iL J11cl'cly
provides a facility for its nlclnbers, brokers who in turn provide a service to lhe puhlic. It is Jny
view that the functions of the Jal11aica Stock Exchange do, in fact through its ITlenlbcts (brokers),
provide a service lo the public, and the law docs say ug<)ocls or scrvh;esn and for that I'ensun 1
COlllC to a finding of fact that the Janlaica Slock Exchange falls \vithin the jurisdiction of the Fair
C0111petition Act. -

Another point raised by Mr. llcnriques t Q.C. Is lhat the ul:t1nitions of goods and services puts it
beyond quest.ion that the Fair COlllpetition Act could not apply 10 U secul"ities. II I have already
dealt with that on the basis of Iny previous findings, !11 U:.rJl although u~ccuritics" nrc defined in

. the Act, the requiretnent is for "goods or services" t and I huve already found that n scrvil;C is
provided by the broker to the gene..u! puhlic and !Jlesc bro:!~cJ's nrc Illeznbcrs of the JUlllaica SIOl;k
Exchungc.

\

Finally, Mr. IJenrjques t Q.C. said thal the JilnuticH Stoc'~ Exchnngc is not in the Jlull'ket. My
earlier finding is lhat Lh~ Illclllbcrs of the JSE. nanlcly brokers. nrc jn the Illarkct. they nrc
providing (l service, they arc in cOll1petition with one another..

Turning now to the Endorselnent on the Writ of SUlllJllOnS I I do not propose to go llll·()u~h· the
dCl"ils thereof. Suffice it to say that Itclns 1-4 under which the Plaintiff clahns relicf in the r()nn
of a Decl.aratlon are alll'efuseu. Itenl 5 which !\ccks an i11junction reslrnining the lJcfcBdan~, it!;

officers and or agents franl continuing the proceedings and action taken n~aillsl the PlninlitT or
1"roll1 interrogating any or (he I)ircclors nnu Council nlCI' lbcl'~ uf the Pluiuliff i~ itlSO rcrlls~ll.

It is Iny vie\v that the Fair ClHnpclilion Act enlpowcrs th~~ Dcfendullt to proceeu in [he llHt nncr
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in which it has proceeded. There has been no breach of the constitutional right of }treed01l1 of
Association, There has been no breach of the Rules of Natural Juslice. My view i~ that the 17nir
COITlpetition Act was designed specitlcally for the protection of lhe intereSl of the I)ublic, nnd
there having been no proof adduced thal either Mr. f\1ark (lalding, Miss Geraldine l~ostcr ur 1\11'.
Phillip Paulwell were acting frOllt any inlproper or maliciou,g motive, it is Iny view ulat this action
fails, Dealing specifically with the evidence of Mr. Phillip Paulwelll can only describe hinl RS

a candid., forthright and fair witness. Miss Foster's eviuen,;:e Inay have been perhaps tainteu; hut
not in any Ineasurable way by the use of the word "staff." ~;he could have said she \vas acting for
the Executive Director and the Conltnission and not USi!; the word U staff" with 1l10notonous
regularity. But these are sUbsidiary findings. I find that th,:~se allegations cannot be substantiated.
The action fails, The Declarations and the Injunction cannot be justified and indeed are not
justified.

Costs to the ])efenc.lant to be taxed if not agreed.

Sl~Y of proceedings for six weeks granted to the Plaintiff
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