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.- 7 IN THE COURT OF APPEAL : S T A

SUPREME COURT CIVIL APPELL NC. 15/91 5 R

{ “ . e .

BEFORE:; THE HCON. MR. JUSTICE RATTRAY, PRESIDEHRT
THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICE PATTERSCOH, J.A. (AG])

BETWEEHN JAMAICA TELEPHONE COMPAHY LIMITED DEFENDANTFAPPELLANT

AN D DELMAR DIXCOH PLAINTIFF/RESPONDENT
' {BY HIS NEXT FRIEND OLIVE MAZWELL)

John Givans for appellant
Ainsworth Campbell for Respondent
July 7, 1993 and June 7, 1584
/‘[’\ B ‘
RATTRAY P,:
On the 5th of June 1987 the plaintiff a schoolboy of
]
S years old was hit down by a motor van owned by the defendant/
appellant and driven by his sexrvant and/cr agent. He suffered
certain injuries for which he had to be medically trsated and
which lefs him with physical disgability. In an action filed in
the Supreme Court brought on his behalf by his next friend
S . ; e e , e
— . Clive Maxwell the injuries and their eff=zct were dsscribed as

follows by Dr. Zmran 21i, a Hedical Doctor and COrthcpasdic Zurgeon

who examined him on the 3xd »f July 183¢C.
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WOp examinatiop, vhe fracuurs of Loth
smurqa were well healed without zny
cbvious deformity at fracture sitfe.
However he had a genuvalvus knock
knee at about Z0 degrees of right
knee and when measured leit lowsr limb
waé X' shorter than zight,
He walked with obvicus limp and com~
plainad of p in both knees., I
assessed him ing a parmanent
partial disa f bstwean 15 -
20% <i right imb.,
Tt may ke po hat ne nas pain
in both knee 18 sukjective,
knock knes may D train on right

nse.

H2 has scme mal-ali o
knes and tnis mav lead to ea
and fear and arthritis, Th

nmant oK

LQ

dition gLWlVaNusﬁaﬂ be cor

surgery. It is a bkone opBra

which I will conszider majox

would have to undergo anaes

Would regard 1t as advisabla., H
veung and with growth any mal-align-
ment may increass,

Would be painful opsra
have to be in cast aga

¢ partial di
increase after such opera
£ s

would e diffioult to sa the

would be completrely gons. There is a

theory that whenevaer thers 1s a
fracture there is scme permanent

disabkility. Thsy are not good weather

men. Would reguire at least a woek

hespival. HMinimum charge for gverall
cast -~ $15,000 ~ 520,000 varigs £

hospital to hospital. He w 4

cast during ¢ wkE -~ ¢ wks

aboutr a month - restricte

Would need to be follow=d the
surgery nursing care minimal, Xrayzd

acnitored.

A1l things baing egual,

six visits., Would be adv
him to be brought o whe:
being seen. {ear). Houl
injuries to have besn seri
young chap. TP]U”LES as 1
handicap him in running and
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General damages - pain and suffering
and loss of amenities - 5350,000.00,
Eandicap on the Labour Market -
$20,000.60.

It is these twe items of damages which are being challanged
by the defendant/appellant on appeal te this Court. We are being
urged to say:

{13 That the sum for generzl damages
is maenifestly excessive having
ragard to the injuries allegsd
and proved.

(2) That the award of $20,000.00 for
loss of ezrning capacity was
unwarranted having ragard to
the evidence or alternatively
was manifestly sexcessive,

Wie will dzal with the award for loss of =za ng capacity
otherwise referred to as "handicap on the labour market”

In the instant appezl a principls of law avisss only in this
small area - and it concerns the sum cf $20,000.00 awarded undex
this heading. The relevant facts with raspect o this item is that
the plaintiff/respondant was at the fime of the accident which
caused him damage a schoolboy aged 9 years and therefore (a)} had not
gone on to the labour market at all or in any specified area, and
{b) did no:t provide any evidenca as to the nature of his prospective
employment on that market whenever in tThe future he was cld enough
and ready to enter upcon the market. The guestion therefore which
necessarily arises is this: On what basis could there be any cals
culation and assessment which could result in an award undexr this
heading ?

Obviously thers are some speci=z2s cof injury wnich could
result in diminished earnings in the future in whatsever area of
employment the injured person would be engaged, for =g. injury
resulting in some mental deficiency. It is not such an injury

with which we are now dealing. We ne therefore o
respondent's injurics toc dotermine the possibility of hi

lock at the

is injuries



raducing the earning capacityv on the labour market which he

3
=

would have had if he had not received those iajuries

M

The evidence of Dr. Imran A1i rasulting from an examination

cf the respondent scme three years after the accident,relevant =o

b

5 -

disability which he would have in the future disclcsed

ft

{1} A genuvalvus knock knee at
about 20° of right knee and
when measured lzfr lower limb
was half inch shortier than

..
- T
TITT,.

(2) Permanent parti
between 15 - 20% of
limb.

ome mAal-alignment of the

¢g which may lead 4o ea
wear and tear and arthritis.

He further stated that:

"Injuries as is now would handi-
cap him in running and Jjumping®.

His evidence alsc was that the condition genuvalvus can be

corrected by sargery.

handicap on the labouxr
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market sustainable? Whilst this particular item of damages is

always speculative “"there must alsc be some basic fact or facts

[wd

ypon which a Court can maks a forecast. When an . infant is

involved the amount of speculaticn iz high as there ars many

J

imponderables. It is otherwise in the cass of an adult who has

been or is in th

[¢3]
'uJ
Ql
o
O
[l
H
2
37}
181
v
D
[¢3]
0
o}
(]
o
N
Qb
G
o]
(o
0
e
4
[ml .
w3
G2
o
0
L0
O
5.
=
o
4
(o}
n

and Mcoses Morris vs, Dovan Pommells and Fitzritson Gorden,; S5.C.C.A.

38/801].



Whilst there is the basic fact of injury as disclosed

which will aflfect the respondent in his working years the

employment (which is unknown) and his capacity to earn is an
imponderable both in terms of the nature of the employmeni itself

and also in relaticn to an assessment under this heading in

-y
4]
[y

calculable terms. If the preoposition is th any residual
injury, in this case a permanent partizl disability of betwsen
15 ~ 20% of the right lower limb can result or probably will
result in a loss of earning capacity then & nominal sum of
$20,000.00 taken out of the aix may be permitted as part of an
award. Howeaver this proposition would falter when the nature of
the employment is unknown since 1t may apply in one typs of
employment but not in ancother. It falters but does it fall flat
on its face?

If the infant on arriving at an ags when he probably
would be in employment is likely to find such employment in an
area that calls for some agility and standing for long pericds
of time it must be accepted that he would be suffering some handi-
cap on the labour market. If his occupation is purely cersbral
it would not. It is necessary however tc bear in mind the fact
that it is common practice in Jamaica for schoclboys to engage in
holiday work in business places, like dxv goods stores, super-
markets, warzhouses, etc. which work requires the movement of
articles from place to place, long hours of standing and a certain
amount of agility. Such employvmaent is in a s=gment cf the labour
market as known to our experisnce in Jamaica. Although the element
of speculation exists and the imponderables ars many we identify
2 basis on which a sum can properly be awarded and the sum of

$20,000.00 is not SO excesseive as to be considered ocutside the limits

of a conventional sum awarded when the relevant factors defy precise

calculation. It feollows therszsfore that the award of 3$20,000.00

under this head should not be disturbed.
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In any event it is well established that it is the global

o

figure of the award which in the firal analysis must be examined
by the Court of Appeal znd if the segmented porticn of the award
which is under challenge can be accommedated within the glebal
figure the Court of Appeal will not disturb the award.

This brings us therefore to a comsideration of the award
of $360,000.00 under the heading of "Pain and Suffering and Loss of
Amenities ®,

We commence with the presumption that the decision on

guantum made by the Trial Judge is & correct come "in every respect

unless it is demonstrably wrong®. For th

D

Appellate Court to vary
the assessment of the Trial Judge it must be satisfied that the

judge has made a "wholly erronsous estimatz of the damage®. This
heans that the damage has varied too widely from the maximum or
minimum figures awarded in similar cases by the Courts and theiefere
the Court of Appeal must intervene ito make the reguired adjustment

to achieve a reasonable level of uniformity. The exercise of loocking

at decided cases in the past with the necessary adjustments, having

)
0]

regard to inflation and any special features of the injury con the

(8

other assessable factors ¢f the particular case, is directed ai
achieving this unpiformity. The availakility of our own compilations
of award as a result of Mrs. Khan's admirable dedication provides
the appropriate perimeters within which real comparisons may be made.
Counsel for the appellant has referred us to several
Jamaican cases upon which he has based his submissions that the
Trial Judge has made a wholly erronecus cstimate of the damages
related to his award under the heading of “Pain and Suffering and
Loss of Amenities”. We mean no disservice o his industry when we
say that he has overlooked one impcrtant factor and that is the age

of the plaintifi/respondent. ALt the of the accident he was a

(T
Joda

m

[

boy of 9 years of age and by trial date he was 12 yszars old. The
cases cited related to plaintiffs between the ages of 24 and 37
years of age. The pain and suffering znd loss of amenities in the

case of this appellant are thesrefore likely %o exist for a much



longer time than those persons of the ages cf the awardees
whosa cases were cited. Specifically the handicap in respect of
running and jumping, the pain in the knses,; the probability of
adverse weather effect on the injured arsas, the obvious limp,
the probability of wear and tear, mal-alignment of the growth due
to his youth, and arthritis, the necessity for another operation
described as "painful® arxe all estabklished factors in this case
which in many respects do nct relate to the cases cited before
us in this Ccurt. It will be necessary therefore to make some
adjustments when a comparison is made between this case and the
cases which have been cited.

Tha principles governing an Appallate Court in its
review of damages awarded by a lower Court are well established.

They were stated clearly by Greer L.J. in Plint v. Lovell [1935]

1 K.B. 354 at p. 380 as follows:

"T think it right to say that this

Court will be disinciined to reverse

the finding of a trial judge as to

the amcunt of damages merely because
they think that if they had trisd

the case in the first instance they
would have given a lesser sum. In

crder to justify reversing the trial
judge on the guestion of the amount

of damages it will generally be
necessary that this Court should be
convinced either that the Judge acted
upon some wyong principle of law, or
that the amount awarded was_so extremely
hich or so verv small as to make it, in
the sudgment of this- Court, an entirely
erroneous estimate of the damage to which
the plaintiff is sntitled®.

No principle of law arises in a consideration of whether
the award of $360,000.00 for pzin and suffering and loss of
amenities can be justified. It is only a guestion of whether the
award is in our judgment an entirely erronccus estimate of the
damage under this head. It is always difficult to find comparable

cases especially in the same jurisdiction which can point the way



as to what is an appropriate award in this specific case being
considered on appeel. The judgment in favour of the respondent
was delivered in March 1991, at which time the assessment of
damages was made.

In Clifton Edwards v. Calfin Browning, Suit No. C.Ls

1886 /E 053 (See Khan Vol. III p. 238) the. plaintiff age 37
vears at the time of the motor vehicle accident suffered:
(1) 4 cm. laceration over the distal
third of his right leg.

(2) Compound communited fracture of
right tibia and fibula.

{3) Disfigurement and deformity of
the right lower limb.

(4} Permanent partial disability of

30% of the right lower limb which

could be reduced to 15% -~ 20% if

an operation is successfully

undertaken,
The right leg healed with angulaticn which resulted in the permanent
partial disabilityv as described. Malcolm J. awarded 3$158,000.00
for pain and suffering and loss of amenities in December 1550
which we consider on the low side. We would, making the reguired
adjustment for inflation,arrive at an award in March 1991 of a-
figure of $180,000.00.

" In our view the injuries suffered by the respondent
were more serious iR that the respondent was left with his left
lower limbk half an inch shorter than the right, walked with an
ocbvious limp, had mal-alignment cf the right knee which may lead
to early wear and tear and arthritis and is now handicapped in
terms of running and jumping. These additional factors plus the
fact of his age 9 years ocld at the time of the accident and the
need for another surgical operation point in the &irection of a

much higher award in his case.
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In Suit No. C.L. 1986 /8 1083,

Isaacs (See Khan Vol. IIXI p. 57) the plaintiff age 24 a
security guard received injuries in a motor vehicle accident

which left him with the following disabilities:

(a} walks with a limp;

{b) approximately 20% permanent
partial disability of left leg;

{c} suffers pain when mouth open
widely.

His loss of amenities were:

{(a) wunable to run or stand for long:;
(b) difficulty in climbing;

{c} cannot play cricket or dance.

Parkin J. {(Ag.) awarded him $100,000.00 for pain and suffering and
loss of amenities again conéidered low by us, in an assessment made
in June 1987. Applying appropriate inflation rates this would
amount to $190,000.00 in March 1991.

™ In determining a proper award for a young boy in the
Jamaican jurisdiction in considering the effect of an injury
which as in this case causes an obvious disfigurement which is
permanent and affects the injured person in terms of mobility,
a Courg in our view may properly take into account two additional

factors:

1. the importance of athletic prowess
in our culture not only in respect
of games but of recreation involving
the movement of body and form for
eg. the dance. The recognised
phencomenon of invclvement in dance
hall and carnival as avenues of
enjoyment and expression are well
established.

2. the inhibkiting effects c¢f an obvicus
deformity particularly among young
people in terms of sccial relation-
ships.
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These elements may not assume such magnitudes in countriesr
which have been subjected to wars with their aftermath of
obviocus scarring on numbers within the population, a feature
to which its populace has become conditioned and accustomed.

It seems to us that taking all these factors into account
and the earlier cases which appear to us on the lower side since
the base cases from which they were calculated were in any event
low, the award of $360,000.00 for pain and suffering and loss
of amenities is. not "an entirely erroneocus estimate of the damage
to which the plaintiff is entitled”. We therefore uphold the
award of $20,000.00 for handicap on the labour market as well as
the éward under the heading of pain and suffering and loss of
amenities of $360,000.00. The appeal is therefore dismissed with

costs to the respondent.

DOWNER J.A.:

I agree.

PATTERSON J.A. {AG.}:

I agree.



