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RATTRAY P .. : 

on the 5th of June 1987 the pl2inL£ff a schoolboy of ., 
9 years old was hit down by a motor van owned by the defendant/ 

appellant and driven by his servant and;.or agent. He suffered 

certain injuries for wh1ch he had to be medically treated and 

which left him with physical disability. In an action filed in 

the Sup:~·eme court b.:-cugi.rt on his behalf by his next friend 

.. ~ Olive MaJnvell the injuries and ·t.heir E:ffc:;ct •.rJere described as 

follo-v;s by Dr. Imran Ali o a 1:-ledical Docto:;c and Orthopaedic Surgeon 

who exam~ned him en the 3rd of J-;.!ly 199(1. 

"He gave h:i.s~:..ory of b:::ing involved 
in motor vehicle accident. 

On 5/6/07 at which time hs suffered 
fractures to bo~h his chighs for 
which he treated at the University 
Hospital. 



-----

~-2 _, 

Non exarninat~on, ~he frac~ure of both 
fem1J.r~ v~rere:; ~,~ .. .?ell ~b·ealed )j<Ji -t:hout any 
obvious deformity at fracture sits. 

However he h.:::d a. genuvalvus knock 
knee at about 20 degrees of right 
knee and when measured left lower limb 
was ~ o shor·ter than right. 

H~::: walked Wlth obvious limp .:s.nd com­
plained of pains in both knees. I 
assessed him as having a permanent 
partial disability of bstwean 15 -
2G% of right lm·1o2r: limb. 

It r:1ay he possible that r:·,,~ h2.s pain 
in both knees - pain is subjsctiv0, 
}(noc}r J<:nc:e ma:t .. p11.tc s trcli tl o:n ;-: igl1.\: 
}:nee. 

H-:: has scm,"-:: mal~alignmcnt. of right 
knee and t~is may lead to early wear 
and tear and arthritis. Thls con­
di ·tion g2::1.1u.Va:Lvus can bs co:c:recc:::d by 
surgery. It is a bono operation 
·;,vhich I \\fill consider major. Ht' 

would have to undergo anaesthetic. 
livould regard it. a"s advisabL2. 0 He is 
young and vnth gro~erth any ma_l--align~ 
mont. may increase o 

Would be painful operation. H8 would 
f1ave to be i:r.t cast agairJo Irn.mobili .... 
zation after such operation would be 
be"i::'V·;een 6 - 12 wt.:r::::ks. Should. Jx= 
comple·tely healed a c end of o ~!'leeks. 

Hls permanent. partial disabi.li ty should 
increase after such operation. It 
would be difficult to say whether it 
'VJOuld be compleL:cly gons. :r·r;c:ce is a 
theory that whenever ~her~ is a 
fracture ~her8 is some permanent 
d.is,~bili-ty. Th::;;y are no;: good weatMr 
men. Would require at least a w0ek ln 
hc,spi. tal~ MinJ_mt;_rH cl'large:: for cv::~·rall 
cast - $15,000 - $20,000 varies from 
hospital to hospital. Be would bG in 
cast during 6 wks - 2 wks. In bad for 
about a month - n:;st:ci.cted ac"i:i vj_ r:.y. 
Would need to be follow~d up by the 
surgery nursing care minlmal. Xrayed 
rnoni. to red, 

All things being equal. will need about 
six visits. Would be advisable for 
him to be brought to wher~ ever he is 
being seen. {ear) . \·yould regard two 
injuries to have been serious for this 
yoang chap. lnjuri,::;s as is now would 
handicap him in running and jumping". 
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On cross-axamina~ion Dr. Jili malntaincd that young Dixon 

would have a residual disaLili~y. H2 w~s shown a Medical 

C€rtiflc~te by a Dr. K. vaughan who had secL the pa~ien~ dt 

the timG of th€ accidcn~ at tn~ Univsrslty Hospit2l of the W9st 

Indies. The Certificate s~atcd inter alia: 

atExarnin.a-cion :ceveal(~:~j a y~oun.g boy!! al(~.-t-~~~ 
conscJ CllS ';-~-?j t~~b c=.:.fc:r--?J.sj_o:n.s ~~--0 t.l-l·~~:.=: l~:~ft 

ch~:·~;::k cu::~Cl ll:;f~:. sh.oul(~sr il> Bc~:~h. gf";.s 
ware ~wollcn~ t~c l~f~ marcso than th~ 
:c:Lg.n-:-:. 

Radiographs done r2v0alcd ~ ~Lsplacsti 

spinal frac~urc cf ~nc m~ddlc ~hird of 
:.:.he shaf·'- o£ u~,::= left fernu:,: "''lon.g ~,v:t:..:h 

'~:.D. 1lGCij.spl.;;Lc<.?0 f r ~~:C ':_: U.~CE:. of tl-,~ S ll~3.f ·t. 
of the righ: femur. 

1:-I~~: ~~Jas a.dm.:...-::. te~-J. ·to -~.:h.r:~ vl;:-:....t: (i e:!:d s};: 1.n 
tr~ctions applied to bo~h legs. 
, .. n;;.s m.a.i.Iltainc.C for "t..rd·--,~0:: ~lf::cJ:s. 

follcvrLng which c. hip sp_i_c,"< '!l<c;s 

,~ppl.)_<?-d to U1-c; right leg. 

T:tns 

Master Dixon was discha~god from 
hospital on the 6th Jun~ 1987, with 
follovr up clinic appo:Ln :_:m;:nts. 

Hs was seen on tha 27th July 1987, at 
which timE the cast w~s remcv2d. 
-~ l. . ' ~:~J::.":!. .KJ.ng i! .t10-:4GV2L \.:.,;3_S de.lc .. ~:t ... ed. fer. c. 
furthsr three weeks. 

Subsequ~nt visits saw an uneventful 
recovery and Mast~r Dixon was dis­
charg'2:d from ~.:.he: cl:u1ic fully ambu.la:c:L­
~.JJ_ ·::l.1 cqu?ll lf.::g le.ngt.lJ.s <:> 

.£\s a ro:;sult. of his :;r:ju:ci-::-;s r he.' shculd 
havG no pe~manent dis~Dllity''. 

vrit:fl rsspc·c-r. -t.o ·tl1-e facts in 1 __ }·~e Csrt .. ~.fi.c:~ t~:::~ D~c. Alj_ st.atJ~~d-~ 

" Ir1crease lr=.tlg·;:.Jt ·Gf: l'.ig·P .. t leg-- :.s 
d.uc ?_<:; v.::;;.l_g:us h2 cbvel oped. '~/:-'llqus 
1:JC:t:"lG nct.rl8cessarily be ... ~-;:.s::'..bl::: ~\.Jl·r:::l 
Dx.- o Vaugl\an ~2xamin~Q l-:ixnQ \lalg~1s has 
pot.,S!~:~ial g~ov1tl-i dtsc~rctc~r ~ 

'.C'l:K disability for which I 1:-::':.v'-'": a.sscssed him 
is ~ue to V3lgus and app~r~nc inc~ease in 
l:--::n.gt~l1 ~v o 

In a judgm<.:mt~ dB"liv·'"::C(~d by Courtenay Orr. J. on th'a llt:h of 

Na.:cc.h 1991 ~:.:.hr::. plaint.iff ·,·H~::: ~-v?a.cdc:d d.am~gss, .i.nt:.·:.,T o.li2., as 

follOHS~ 
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General d.?.Inages - p0in and. suffering 
and loss of amern.ties - $3SOrOOO.OO. 

Handicap on the Labour Market -
$20,000.00. 

It is these ·two items of damages which arB being challenged 

by the defendan~/appellant on appeal to this Court. VJe 

urged to say~ 

( 1) That t.h.;;:: sum fo:c gsner~l damages 
is manifestly excess1ve having 
regard to the injuries alleged 
and proved. 

( 2) That the a':Jard of $20, 00 0. 00 for 
loss of ecrn.:i_!1g capacity •,v-as 
unwarranted having regard to 
the evidence or al~8rnativ0ly 
was manifestly excessive. 

are being 

~'Je will dBal with ·the award for loss of earning capncity 

otherwise referred to as '"handicap on the labour market". 

In the instant appeal a principl~ of law arises only in this 

small area - and it concerns the sum of $20u000.00 a~;arded under 

this heading. The relevant facts with r0spect to this item is that 

the plaintiff/respondent was at the time of the accident which 

caused him d~mage a schoolboy aged 9 years and therefore (a) had not 

gone .on: to· the labour ma.rker.: at all or in a·Dy specified areav and 

(b) did not provide any evidence as to the nature of his prospective 

employment on tha'c marke-c whenever in th'a future he was old enough 

and ready to enter upon the market. The question therefore which 

necessarily arises is this~ On what basis could there be any cal-

culation and assessment which could rcsul~ in an award under this 

heading? 

Obviously there: are soms speci·:=:s cf injury which could 

result in diminished earnings in the £u~ura in whatever area of 

'amployment tb::; injured person ~;-wuld be engaged u for eg. injury 

resulting in some ment.al deficiency. It is not such an injury 

with which we are now dealing. He nc.sd t:herefore t:o look at the 

respondent's injuries to determine the possibility of his injuries 
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reducing the earning capacity on the labour market which he 

would have had if h~ had not received thosE 1njuries. 

Th& evidence of Dr. Imran Ali resulting from an examination 

of the respondent some three _}N;:ars a.ft.'~'r the accident, relevant ~o 

disability ""lhich hE: v1ould have in ·U1e fut.ure disclcsed ~ 

( l) i1. g<:::nuvalvus knock kne(; at 
about 20° of right kn8e ~nd 
wh.c;m measu1. ed lsft: lower lir:1b 
was half inch shorter than 
rig3~it $ 

( 2) Permanf;nt pa:;::· tial disabili ~y 
bet:';;reen 15 - 20% cf right lov,;e;: 
limb. 

( 3) Sane mr~.l~·alignment. of the right 
knee which may lead to early 
wear and tsar and ar~hritis. 

He further stated that: 

"Injuri2s ,J.s is nmv ¥Tould handi­
cap b.im in running and jumping". 

His evidence also was that the condition genuvalvus can be 

corrected by surgery. 

Is the sum of $20e000.00 awarded for handicap on the labour 

markc;::t sustainable? "YJ.hilst th:ts particular h::em of damc:,ges is 

always speculative Go t.l1crf2 mus~l: also bc.:: sonlG ' -oasJ.c fact or facts 

upon 'liJhich a Court. c3.n mak.c.: a forecast.. Hhen an infant is 

involved the amount: of specula·tion is high tl.S there ar2 many 

imponderables. It is otherwise in Lne cas,::: of an adult viho has 

been or is in the labour ma~ket". [ Se:e Gordon J .• A. in George Edwards 

and Moses Morris vs. Devan Po~nclls an~ Fitzritson Gordon, S.C.C.A. 

38/90]. 
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Whils·t there is the basic fac·t of i.njury as disclosed 

which will affect the respondent in his working years the 

effect of the ~njuries as it relates to his future arsa of 

employment (which is unknm-m) and his capacity to earn is an 

imponderable both in terms of the na·ture of the employmeni: itself 

and· also in relation to an assessment under this heading in 

calculable terms. If the proposition is that any residual 

injury 1 in this case a permanent partial dis.ability of between 

15 - 20% of the right lo";er limb can result or probably will 

result in .?. loss of earning capaci-ty th8n a nomina.l sum of 

$20u000.00 taken out of the air may be permitted as part of an 

award. Howev,::r t.his proposition would falter when th<~ nature of 

the employment is unknown sine<.;: it may apply i.n one type of 

employment but not in another. ,- ..... 
..l..'- falters but does it fall flat 

on its face·? 

If the infant on arriving at an age when he probably 

"muld be in e.uployment is lil<ely to find such employm8nt in an 

area that calls for some agility and standing for long periods 

of time it must :Oe accepted t.hat he would be suffering some handi-

cap on the labour market. If his occupation is purely cerebral 

it would not. It is necessary ho,devcr to bea.r in mind the fact 

that it is col'fu-non practice in Jamaica for schoolboys to engage in 

holiday work in business places. like dry goods stor~s, super~ 

markets Q 1r1arehouses, etc. which work requir:es the movement of 

articles from place to place, long hours of standing and a .... . cer •. aJ..n 

amount of agilityo Such employment is in a segment of the labour 

market as knovm to our experience in Jamaicao J:..ltbough th12 element 

of speculation exis"cs and -'che imponderables are many '~rJe identify 

a basis on ;,Jhich a sum can properly be av-1c.rded and -che sum of 

$20 0 000.00 isnot so excessive as to be considered outside the limits 

of a conventional sw:1 a.warded when t..:he relevant factors defy. precise 

calculation. It follows ther~for8 that the award of $20u000.00 

under this head should not be disturbed. 
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In any event it is v-1ell established _that it is the global 

figure of the award which in the final analysis must be examined 

by the Court of Appeal and if the segmented portion of the award 

which is under challenge can be accommodated within the global 

figure the Court of Appeal will not disturb the award. 

This brings us therefore to a consideration of the award 

of $360,000.00 under the heading of "Pain and Suff~ring and Loss of 

luneni ti0S " e 

We commence •tJi th t.h.::~ presumption tha·t t.he decision on 

quantum made by the Trial Judge is a correct one ''in every respect 

unless it is demons·trably vn:-ong". For the Appellate Court ·to vary 

the assessment of the Trial Judge it must be satisfied ·that the 

judge has made a ~wholly erroneous estimate of the damage". This 

means that the damage has varied too wid~ly from the maximum or 

minimum figures awarded in similar cases by the Courts and therefore 

the Court of Appeal must int.ervE-ne to make the required adjustment 

to achieve a reasonable level of uniformity. The exercise of looking 

at decided cases in the past with the necessary adjustmentsu having 

regard to inflation and any special features of the injury on the 

other assessable factors of the particular cascu is directed at 

achieving this uniformity. The availability of our own compilations 

of award as a result of 1Jirs. Khan" s a.dmirable dedication provides 

the appropriate perimeters within ~;.vhich rc~al comparisons may be made. 

Counsel for the appellant has referred us to several 

Jamaican cases upon which he has based his submissions that the 

Trial Judge has made a wholly erroneous estimat8 of the damages 

related to his award under the heading of nPain and Suffering and 

Loss of Am·sni ties". We maan no disservice to his industry ~>Jhen •..re 

say that he has overlooked one important fac~sor and that is the age 

of the plaintiff/respondent. At th8 time of the accident he was a 

boy of 9 years of age and by trial date he was 12 years old. The 

cases cited related to plaintiffs hebveen the ages of· 24 and 37 

years of age 0 The pain aw.d suffering and loss of amenities in ·the 

case of this appellant are therefore likely to exist for a much 
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longer tiine than those persons of the ages of the av.;ardees 

whose cases were cited. Specifically the handicap in respect of 

running and j1nnpingu the pain in the knees, the probability of 

adverse vleather effec·t on the injured areas v the obvious limp Q 

the probability of wear and tearg mal-aligr~ent of the growth due 

to his youthu and .arthritis, the necessity for another operation 

described as "painful" are all established factors in this case 

which in many respects do not relate to th.-~ cas1--)S cited before 

us in this Court. It will be necessary therefore to make some 

adjustments when a comparison is made be'cween this case and the 

cases which have been cited. 

The principles governing an Appellate Court in its 

review of damages awarded by a lower Court~ are well established. 

They were stated clcarly by Greer L.J. in ~lint v. Lovell [1935] 

l K.B. 354 at p. 360 as follows~ 

nr think it right to say that this 
Court will be disinclined to reverse 
the finding of a trial judge as to 
the amount of damages merely because 
they think that if they had tried 
the case in the first instance they 
would. have given a lesser sum.. In 
order to justify reversing the trial 
judge on the question of ·th~? amount 
of damages it vrill gen,::;rally be 
necessary that this Court should be 
convinced either that the _judge acted 
upon some wrong princip~ of 1 aw c or 
that thE"" amouni.: arrl'arded was so extremely 
hiqh or so very smal~s to make itu in 
the judgment of th1S- Cour~Lan entirely 
erroneous estimate of the damage to v.ihich 
the plaintiff is entitled': u 

No principle of lavJ aris·as in a consideration of v.rhether 

t!:1e award of $360 u 000.00 for pain and suffering and loss of 

amenities can be justified~ It is only a question of whether the 

award is in our judgment an entirely erroneous estimate of the 

damage under this head. It is ah-Jays difficul·t to find comparable 

cases especially in the same jurisdiction which can point the v-1ay 
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as to what is an appropriate award in this specific case being 

considered on appealo The judgment in favour of the respondent 

was delivered in March 1991, at which time the assessment of 

damages was made. 

In Clifton Edwards v. Calfin Browningu Suit No. C.L. 

1986 /E 053 (See Khan Vol. III p. 238) the. plaintiff age 37 

years at the time of the motor vehicle accident suffered~ 

Cl) 4 em. laceration over the distal 
third of his right leg. 

(2) Compound communited fracture of 
right tibia and fibula. 

{3} Disfigurement and deformity of 
the right lower limb. 

(4) Permanent partial disability of 
30% of the right lower limb which 
could be reduced to 15% - 20% if 
an operation is successfully 
undertaken. 

The right leg healed \vith angulation ~.rhich resulted in -the permanent 

partial disability as described. r"..alcolm J. a1-varded $150 11 000.00 

for pain and suffering and loss of amenities in December 1990 

which we consider on the low side. He wouldu making the required 

adjustment for inflation, arrive at an o'i'!ard in I·1arch 1991 of a· 

figure of $180u000o00. 

In our view the injuries suffered by the respondent 

were more serious in that the respondent was left with his left 

lower limb half an inch shorter than the rightu walked with an 

obvious limp 3 had mal-alignment of the right knee which may lead 

to early wear and tear and arthritis and is now handicapped in 

terms of running and jumping. These additional factors plus the 

fact of his age 9 years old at the time of the accident and the 

need for another surgical operation point in the direction of a 

much higher award in his case. 
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In Suit No. C.L. 1986 /s 1083, Calyin stewart ve Raul 

Isaacs (See Khan Vol. III p. 57) the plaintiff age 24 a 

security guard received injuries in a motor vehicle accident 

which left him with the following disabilities: 

(a) walks with a limp9 

(b) approximately 20% permanent 
partial disability of left leg; 

(c) suffers pain when mouth open 
widely. 

His loss of Q.!'llenities ~111ere: 

(a) unable to run or stand for long• 

(b) difficulty in climbing~ 

(c) cannot play cricket or dance. 

Parkin J. {Ag.) awarded him $100,000.00 for pain and suffering and 

loss of amenities again considered low by usu in an assessment mada 

in June 1987. Applying appropriate inflation rates this would 

amount to $190,000.00 in March 1991. 

.... In determining a proper award for a young boy in the 

Jamaican jurisdiction in considering the effect of an injury 

which as in this case causes an obvious disfigurement which is 

permanent and affects the injured person in terms of mobilityu 

a Cour~ in our view may properly take into account two additional 

factors: 

\ 

1. the importance of athletic prowess 
in our culture not only in respect 
of games but of recreation involving 
the movement of body and form for 
eg. the dance. The recognised 
phenomenon of involvement in dance 
hall and carnival as avenues of 
enjoyment and expression are well 
established6 

2. the inhibiting effects cf an obvious 
deformity particularly among young 
people in terms of social relation­
ships. 

... 
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f 

These elem~nts may not assume such magnitudes in countries 

which have been subjected to wars with their aftermath of 

obvious scarring on numbers within the population, a feature 

to which its populace has become conditioned and accustomed. 

It seems to us that taking all these factors into account 

and the earlier cases which appear to us on the lower side since 

the base cases from which they were calculated were in any event 

low, the award of $360g000.00 for pain and suffering and loss 

of amenities is.not"an entirely erroneous estimate of the damage 

to which the plaintiff is entitled". We therefore uphold the 

award of $20,000.00 for handicap on the labour market as well as 

the award under the heading of pain and suffering and loss of 

amenities of $360uOOO.OO. The appeal is therefore dismissed with 

costs to the respondent. 

DOWNER J .A .. : 

I agree. 

PATTERSON J.A. (AG.): 

I agree. 

./:___ 


