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CARLY, J.A,:

I will ask ¥Wricht, J.A. to deliver the first

judgment.

WRIGHT, J.A.:

1239, we dismissed this appeal,

On iiay
af firmed the orfer of the Court below and ordered that the
respondents should have their costs to be taxed if not
agreed. YTﬁese weasops are ip fulfilment of our Promise to

put our reasons for judgment in @?itingh
—

Bt

The issue for determination in this appeal was
the correctness of the discharge by lowe, C.J. (Ag.) (as

he then was) on December 12, 1988 of an Exparte Injunction
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made by Reckord, J. on November 18, 190¢ and extended on

December 2, 1232 tc expire on December 13, 1§88=

h

The brief oral judogment of Rowe, C.J. (Ag.) is

as follows:

"pleadings voluminous but I think
matter can be disposzd of if one
igsolates real issue important tc
acrant of Injunction, i.e., did the
Plaintiff owe rent at 11t
Wovember , 1988,

Yo reference to Stetement of Claim
as to whether Plaintiff owed rent.
LEfidavit of Hutchingon, no expres-
sion of rent. Inclusion of documents
without culling fro.. them would not
ring this to the attenticn of trial
Judge, No reference in nleading as
to situation cof rent after execution

£ Iwage. I hold there was a mate-
1 non-disclosure¢ and this non-
sclosure would have e¢ffect on
Judvag because had he been told
Plaintiff in breacht of covenant to
pay rent in June 1988, 1t is my view
unlikely that he would have granted
Injunction. Doubt cxists as to
rioht to set-off damacges in Suit by
nandlord for rent. Thercfore, one
cannot say there is an arguable
defence on Landlord's action for
rent.

ilot persuaded there is arguable
case on estoppel as written terms
of Lease set out payment schedule
after alleged moratorium., However,
I rest on first ground that there
was non-disclosure.

Ly Parte Injunction dissolved with
costs to the Defendants to be agreed
or taxed.
Leave to appeal grantaed.”
ds the judgment states, the injunction was dis-
charged for mate<irial non-disclosure. This was challenged
by the appellant's grounds of appeal which read as follows:
"({i} that the Learned Judge mis-
directed himself as to the
law relating to:

(1) Aaffidevits and exhibits
thereto

{2} Set-off;
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7{ii) that the Learpaed Judge erred
in law in not considering
relevant the issues in Suit
No. C.L. J-229 of 1%8€8 in
which the Plaintiff/Pprpellant
had claimed substantial damages
against the Defendant/Respondents;

{iii) that the Defendants failed to
make full and fran!: disclosures
as to the material facts of the
matter and thereby misled and/or
attempted to miplead the Learned
Judge;

{iv) that the decision of the Learned
Judge is unreasoneble, having
recgard to the «vidence before him.”
That such a ground for discherge of an injuncticon

is of ancient and respected authority is beyond gquestion.

In Rex vs. Kensington Income Tax Comnispioners Ex Parte

Princess Ediacnd o Polignac (1917} ! X.k. 488 at 504,

Lord Cozens~-Hardy, M.R. in dealing with the necd for full
disclosure in such matters said this:

"It is a case in which it seems to

e there was plainly a sumpression

c¢f what was material, and ye cannot
be too strict in raegerd to that which
to the best of my boelicf has been a
long established rule cof the Court

in applications of this nature and
has been recognized as the ryle.

The authorities in the books are so
stronc and so numercus that I only
propose to mention one vhich has

hbeen referred to heroe, a cage of

high authority, Dalglish v, Jarvie

2 Yac, & G. 231, 23%, which was
deecided by Lord Langdale und

“olfe B The head-note, which ¥
think states the rule guite accu-
rately, is thiss "It is the duty

of a party asking for an injunction
to bring under the notice dof the
Court all facts material tqg the
detarmination of his right to that
injunction; and it is no oxcuse for
him to say that he wan not aware of
the importance of any facts which he
has omitted to bring foxrward.' Then
thoere is an observation in the course
of the argument by Lord Langdalaos

"It is quite clear that every fact
must be stated, or, 2ven if there is
evidence enough to sustain the injunc-
tion, it will be dissolved.' That is
not to say ha would not deecide upon
the merits, but said that if an
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“amnlicant does not act with
iwerrima fides and put every
material fact before thae Court
it will not grant hir an injunc-
¢ven though thers might be
»hs upon which tha injunction
ighit be granted, Lut that he must
2 again on a fresh application,
Then there is a passage in Lord
Langdale’s judgment 2 deac & G. 241,
<43 vhich is referred to in the
hoad-note, It is thizs: ‘There is,
therefore, a question of law,
whether having regard to the facts
thus appearing, the plaintiffs are
eptitled to the protection they
ask; and there is @lszo a guestion
of practice, whether the facts
stated in the answor being material
to the determination of the question,
and being within the knowledge of
the plaintiffs by whom the case was
brzought forward, and who oktained
an ex parte injunction upon their
own statement, whether the omission
of the statement of thsese facts in
: 111l does not constitute a reason
why the ex parte injunction so
¢hitalned should be dissolved.' They
held that the injunction oucht not
to be granted althouch there micht
he materials apart f£rom this guestion
unon which the injuncticn might have
ceen granted.”

ST
e biuw

The next stap, therefore, is to examine the
manner in which this injunction was obitainaed in the light
of what is required to be done when applying for an injunc-
tion, the emphasis here being on the suestion whether
uberrima fides has been shown,

In contzamylation of the execution of a lease
agreement and a sub-lease between the parties, the appellant
entered into peszession as lesseas of avproximately 4,379
acres of land in the parish of St. Elirzabeth on the
¢th January, 1986. There were specific provisions regarding
crops, machinery, pumns and spare parts. These were to
be purchased at 2 total cost of $12,%27,754. The lease
would be for twenty-five vears with an annual rental of
£1,112,5600 payarle semi-annually in arrcars in July and

December of each vear, The purpose of the lease was to

930
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enable the agpellant to cultivate certain zoned crops, viz.
rice, onions, corn, cucumbers and chinese vegetables. The
provision racarding machinery was for the purchase by the
legssce of farm machinery valued at $5,209, 000 tO be naid for
over a pericd of five years. The lease was not actually

signed until F¥ebruary 1, 1988 by which time four payments

in respect of rental were due and payeblz but nothing had
Leen paid towards the discharge of this obligation. Indecd,
in respect of the first payment the aprzllant by letter
dated 1%2th June, 1285 had soucht a moratorium which was
granted until Dcecember 1986. The concession was granted

but neither that pavment nor the payment duc in December
1986 was ever madoc. Indeed, by letter dated 2August 31, 1587
a further moratorium was sought. This was granted on con-
dition that arvcars amounting to $1,653,016 were paid within
sixty days of the finalisation of the loase. No portion of
the arrears nor any other sum in raespect of rental was

ever peid.

During the process of preparing the lease the
appellant was represented by the firm of Myers, Fletcher &
Gordon, Manton end Hart who agreed that the lessors should
have security by way of a Bill of “ale in respect of the
sale of the farm machinery which the lassec was contracting
to purchase. The Bill of Sale was wnrepared but before therxe
was final agreament on the terms the aprellant, towards the
end of 1987, chenged its attorneys. The new attorneys are
Clouch, Long & Co., one of whose carliest acts was to
repudiate the Bill of Sale and to deny any authority in the
former attorneys to agree¢ to a Bill of fale. In the mean-
time, however, although no rayment had been made in respect
of the machinery the appellant had proceeded to sell at a
price of $1,000,000 one piece of the machinery viz. a crane,

the price for which had been agreed in the lease agreement
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at 52,500,000,
Among the several stipulations in the lease,
two are of narticuliar relevance to thig appeal -

(a) The provision for cuiet and
peaceful enjoyment, and

(b} The Power of Re-=ntry.
As to {a) Clause 4 of the lease is as follows:

"Lessor'!s Covenant

The Lessor to the intent that the
olblication may continue throughout
the said term or any eriension
hereof HEREEY COVENANTS with the
Lessee that the Lessee waying the
rents hereby reserved and observing
and performing the gevaral covenants
and stipulations herein on his part
shall be given possession of the
leased land free of anv tenants and
shall peaceably hol:i and enjoy the
leased land during the term without
any interruption by the Lassor orxr
any person rightfully claiming by
or under him or on his behalf.®

The provision regardinc (b) so far as is relevant to this
case is set out thus:

5. f{a) Power of Re—-entry

{i}) the rents hereby reserved
or any part theveof shall
be unpaid for twenty--one
days after b:ocoming nayable
{whether formally demanded
Or NOt), OF cocoveocscocovsoce

© o 0B D OODO O H OB L OGGCO TGOS0 000 C 0000

LHEN cooososscescsoacese it shall be
lawful for the Lesszor at any time there-
after to re-enter upon the leased land
or any part thereof in the name of the
whole and thereupon this lsase shall
aksolutely determine kut without pre~
judice to the right of action of the
Lessor in respect of any antecedent
breach of the Lessce's covenants herein
contained.”

In exercise of the right of re-entry the respondents on
November 11, 1%88 (up to which date; no rent had been
paid) gave notice and re-entered into possession of the

leased premiscs and determined and forfcited the lease.

422,
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By the affifavit of Clive Fdwards, a director of the

National Ynvesitment Pank of Jamaica Limited, dated

5th December, 1988 on hehalf of the reéespondents it was dis-
closed that as of that date, there were due and owing to

the respondentg in respect of rental and otherwise amounts

of $10,114,25% and $42,440 respectively which remained

unnaid.

Hovever, before that date, namely on August 19, 19283
the respondents had issued two Writs of Summons, Suit Nos.
C.L. 19%68/B%23 and. C.%L., 1988/2134, both claiming possession
of the leased wroparty and amounts for unpaid rental. Suit
No. C.L. 1988/R233 was eventually struck out for misjoinder
of causes of action and defence was filed in Suit Nou‘Cndo
1988/A134 in which the claims of the respondents were
specifically denied. Further, in the meanwhile, the

ppellant had filed Suit No. 1988/322¢ claiming certain
reliefs and damages amounting to $136,544,000 which were
set out in its statement of claim dated 27th July, 1988,
in its defence to Suit No. C.L. 1428/2124, in addition to
denyina the regpondent's claims, the apoellant claimed a
set-off thus:

‘The Defendant will set-off so much

of the damages claimed in the said

Suit Wo. C.L. J=229/1922 = Jamculture
Limited vs. Agricultural bevelopment
Cornoration et alios « as will extin-
~uished (sic} any amount which may be
found due to the Plaintiff on its

claim for arrears of rent.”

Defeault judgment was entered in Suit C.L. J229/8% but steprs
were being taken to set it aside.

The respondents having re-entered into possession
on 11th November, 1988, the appellant on 18th November, 1%£8

brought Suit C.%. 1988/J301 against them claiming:

955
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Cn November 19,

J. {Ag.}, @1 ex parte

W2

13
13

{

(2)

1288

o §) e
a Declaration that -

(i) the Defendants are in
breach ¢f the covenant
of guizt enjoyment con-
tained in leases whereby
the Plaintiff has leased
lands fram the Defendants;
and/or

the Plaintiff is entitled
to nossession of the said
lands in acgcordance with
the said leases; and/or

(ii)

the Defendants have wrong-
fully taken possession of
the said lands; and/or

(iii}

the said leases are still
valid.

(iv)}

Oxder for recoverv of possession
and/or dzliverv up of possession
the said lands by the Defendants.

Injunction

(i) that the Defendants by them-
selvaes their servants and/or
agents, be restrained from
breaching the covenant of
quiet enjoyment contained in
the said leasas; and/or

(ii) that the Defenfants be
restraine” fram sendincg its
servants and/cr agents unto
the said lands in breach of
the said leases.

Such other reliiefs as te this Honour-

able Court may saem judt.”

the appellant oktained, from Reckord,

interim injunction whica reads:

that the Deferdants; by themselves
their serxrvants and,/or agents, be and
are hereby restrained from breaching
the covenant of wuict enjoyment con-
tained in thz leases under which the
Plaintiff has le¢ased lands from the
Defendants; and

that the Defendants be and are hereby

restrained from sending their servants

and/or agents unto the said lands.

Injunction c¢ranted for 14 days from
the date hercof:

qz4
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"(4) Plaintiff undertskes to abide by
any order which the Court may make
as toc damages.”

On December o, 1232 this injunction wes extended until

December 13, 128%. It is the discharge of this injunction

by Rowe, C.J, {fg.) which i$ challenged on this appeal.
Let me now consider the application on the strengtb
of which Reckoxd, F. was imduced tc grant the injunction

bearing in mind the words of Lord Couzans-Hardy, M.R, in

Rex. vs. Kensington Income Tax Commissioner (supra) at

[¥)]

page 5053
"That is merely one and perhaps rather
a wceighty authoritv in favour of the
ceneral proposition which I think has
heen established, that on an ex parte
aprlication uberrima fides is required,
and unless that can be cstablished, if
there is anything like deception prac- -
tisad on the Court, the Jourt oucht not
to go 1ntc the merlts of t\e case, but

It is important, therefore, to detcrmine whether the appel-
lant had made & full and frank disclosuarc of all material
facts or whether any deception was oyactised on the Couct
such as discntitled the appellant to the relief which he
sought by way of injunctionol

The apnlication was supported by the affidavit
of Orrett Hutchinscn, a director of ths appellant company.
Thig affidavit contains twelve paragranhs and is very
selective in what it chooses to disclose. In none of those
paragraphs was it admitted that the apvellnnt owed any rent
whatpeever ©o tae respondents. Mr., Crant submitted that
that is not fatal bhecause exhibited to this affidavit are
several documcnts {(totalling 60 pages) which on the autho-

rity of In re Dinchliffe (1895) 1 Ch. 117 are as much a

part of the affidavit as if they were copied out therein.
I take no issue with the decisionxaf the Court of Appeal

)

a3
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{Loxd Herscinll, L.C., Lindlev and #.L. Smith, L.J.J.) in

re Hinchliffe but T do hold that anv understanding of that

case which leads one to conclude that he is excused from
disclosing what he nmust disclose or fail, is based upon a
fallacy. Fcr if that view were correct, all that would be
necessary is just o paragraph referring te the annexures
without depoging expressly tc any fact. -~mong those documents
are, the sevaeral Writs filed together with statements of
claim and the defences including the Defence to Suit C.L.
1522/R134 with thce varagraph claiming a set-off (supra).

But even that paracoravh, which follows the denial
of the amount clnimed for rent dozg nct admit that any rent
was owed. Eut oven if buried somewhere in those sixtv pages
of exhibit there was some admission Ly the appellant that
rent was due, why should it be the task of the learned judge
to wade through those pages to uncarth such an admission?
What is reguired of the applicant is a full and frank dis-
closure of “facts which the Court thinks are most material

to enable it to foxm its judgment” (Zox vs., Kensington

Income Tax Commissioners {(supra)). OCuestioned about this,

Mr. Crant at first took refuge in Fc Hinchliffe (supra) and

insisted that the applicant had made the appropriate disclo-
sure. However, when it was evident that the Court was aot
being persuaded bv this submission he adcpted the stance

that the omission was inncocent in which event, he contended,
the injunction would not necessarily be discharged or, in

the alternativz, a new order could he made. S0, he maintained,
Rowe, C.J. (ig.! could in the circumstances have continued

the injunction or make a new order on texrms. For this sub-
mission reliance was placed on the seventh factor set out

by Ralph Gibson, L.J. when considering the effect of material

aon-disclosure on the ¢grant of an injunction in Brinks Mat

Ltd. vs. Elcombe (Ch) (1%88) 1 W.L.R., 1351, at page 1357.

456



I think it

Lord Justice

]l

Put in order not o isolate this factor from its context
appronyriate to set out all the factors the

relevance of which wi’l be obvious. 8Said the learned

page .3563

“In considering whether there has
heen relevant non-disclosure and
hat corseguence the court should
attach o any failure to comply
with the duty to makc full and
frank dlsclosure, the princinles
relevan: to the issuss in these
appceals appear to me to include
the following. (1) The duty of
the applicant is to make fa full
and fair disclosure of all the
mater.al facts:' see Rex v, Ken-
sinat¢n Income Tax Commissioners,
#x parte Princess Zamond de
Foligrac [1°17] 1 K.L. 486, 514,
per Scratton L.J.

{2) 'The material facts are those
which it is material for the judge
to kncw in dealing with the appli-
cation &8s made: materiality is
to bhe decided by the court and not
by the assessment of the applicant
or his leyal advisers: scze Rex v.
Kensincgtorn Income Tax Commissioners,
ner Lord (ozens-Hardy li.R., at p.
504, citing Dalglish v. Jarvie
1850) 2 Mac. & G. 231, 238, and
Lrome-Wilkinson J., in Thermax Ltd.
v. Schott Industrial lass Ltd,
(121] F.S.R, 289, 295,

{(3) The applicant must make

prover inguiries before wmaking the
apriication: see Banh'hallat v,
ggi:pur [1%83] F.8.R. 27. The duty
of disclosure therefore applies not
nly to material facts known to the
applicant but also tc ony additional
fact: which he woull have known if
he rid made such ingmirics.

QM The extent of the inguiries
2] }ww1ll be held to he proper,
zrefore necessary, must depend
on ul- the circumstances of the case
incluwling (a) the nature of the case
which the applicant is making when
he makes the application; and (b)
the order for which application is
made and the probable affect of the
ordzr on the defendont: see, for

WAILCy CIE SYammacion by Soott 4.

of the p0531ble effcet of an Anton

Dllle* order in Colusbia
¢ﬁﬂustr1es Inc.

Picture
V. Tobinscn [1987]

a5}
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“Ch. 38; and (c¢) the decrece of
legitimate urgency and the time
available for the making of
incuiries: see per Slade L.J.
in rank Mellat v. Nikwour [1985]
F.85.R. 87, 92-93,

15) If material non-disclosure

ig 2stablished the court will be
‘astute to ensure that » vlaintiff
who obtains [&n ex partse injunction]
without full disclosure ... is
dewrived of any advantage he may
have derived by that breach of duty:’
sce per Donaldson L.J. in Bank

:1lat v. Nikpour, at . 91, citing
Varginoton L.J. in the Kensington
income Tax Comissioner’s case [1517]
1 Z.k. 486, 509.

(6) Vhether the fact not disclosed
is of sufficient materiality to
justify or reguire immediate dis-
charoe of the order without examina-
tioh of the merits depends on the
importance of the fact o the issues
which were to be decided by the judge
on the apmlication. The answer to
the question whether the non-
disclosure was innocent, in the sense
that the fact was not known to the
applicant or that its relevance was
not perceived, is anp important consi-
deration but not decisive by reason
of the duty on the applicant to make
all proper inquiries and to give care-
ful consideration to the case being
nresented.

{7 Finally, it ‘is not for every
crission that the inZdunction will be
ayvtomatically discharced. 2 locus
panitentiae may sometimcs be afforded:s’
%r Lord Denning M.Z. in Bank Mellat

v. Wikpour [1285] F.S.R. &7, 90. The
curt has a discretion, notwithstanding
proof of material non-disclosure which
jurtifies or requircs the immediate
disyharge of the ex parte order, never-
thaess to continue the order, or to
make a new order on terms.

rny o ) "

Wen the whale of the facts,
influding that of the original
non-disclosure, are hefore [the
court, }t] may well grant ... a
second injunction if the origi-
nalponmdisclosura was innocent
end if an injunction could
;;_.)ro;erly be grantcd gyep A
i ‘“

lh ‘) "ﬂﬂ ﬂ Mh Alaciose&:" per

q : . 0

&luhwell L.J. in Lloyds Bowmaker
Ltd. v. Britannia frrow Holdings
Plc., ante, pp. 13435134407,
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But in order to claim protection under the cover of innocence,
the non~disclosur= must have been inadvertently done; there
must not be any intention to deceive or mislead the Court.
And this is exactly the claim that lr. Grant could not make.
Asked why could not the applicant state frankly that no rent
had been paid, and that rent was due and owing, even if a
set-off was heinc claimed, Mr. Grant was forced to admit
that the appellant could not admit owing rent because such
an admission would sustain the respondents' claim of re-entry.
Accordingly, what at first blush paraded itself as a confused
approach to :thiz issue was really a calculated deception of
the Court which disentitles the apwlicant to the relief
soucht and which if granted should not, in the light of the
relevant authorities, he allowed tc stand. Accordingly, the
merits of the appellant's case with specific reference to
the covenant for peaceful and guiet enjoyment upon which
Mr. Grant exoended so much effort supported by several
autheorities ought not to engage the Court's consideration.

BPut the fact of non~disclosure was exacerbated by
further evidence which was presented to Rowe, C.J. (Ag.) in
the form of two affidavits filed on behalf of the respondents
together with exhibits covering another sixty-seven pages.
Relevant material contained therein did not appear in the
material put before Peckord, J. althcuch such material was
within the kncwledce of the appellant. There was also a
bundle of corraspondence which had passed between the
parties - sixty-fvur pages - which the appellant disclosed
by an affidavit of Jacqueline Hall dated 12th December, 1883 -
the very day the application for disecharge came before
Rowe, C.J. (Ao} . Paragraph 4 of liiss ¥all's affidavit reads:

“That on the 9th day of December,
1388 I made a search of our

corregpondence files for the
Plaintiff in respect of the subject

(k7
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"matter the dispute of this action

and discovered that thoye are

several material items of corres-

pondence between the narties and

their agents NATIONAL IKVISTMENT

BAYK OF JAMAICA LINITED and AGRO

2L CORPORATION LIMNITTID and their

Attorneys-at-Law which were omitted

from the said Affidavit.”®
No explanation is cffered for the failure to make the search
earlier so that these "material items” could have been
brought to the attention of Reckord, J. on either the
occasion of the grant or the extension of the injunction.
Paraqraph 3 of this six-paragraph affidavit refers to the
affidavit of Clive Edwards in support of the application
to dissolve tha&ex parte injunction and it is apparent that
but for Mr. Edwards' disclosures this affidavit would not
have been furnishad. It is patent that principles numbers

3 and 4 listed in Brinks Mat (supra) have been breached and

there are no mitigating circumstances.

Mr. Grant had attempted tc salvage his case by
contending that the covenant for peaceful and quiet enjoymoent
is a negative covenant the breach of which will be protected
by the ¢rant of an injunction but, as I have pointed out,

that is a guestion relating to the merits with which the

Court ought not to concern itself because of the deliberate

attempt at manipulating the Court, a matter against which
the Court must set its face sternly. In my view, the
discharge of the injunction by Rowe, C.J. (Ag.) is

unassailable.

40
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CARFY, J.A.:

The guestion of the paymenit of rent was a material
fact ¢of which Reckord, J. (Ag.) should have been apprised.
The affidavii of the 2ppellant was noticeably silent on
this peint. Such an omission rtould hardly be regarded as
innocent and to he overlooked. t was of the greatest
importance to show at least that the appellant had honourad
his obligations. FHe, at any event, is not entitled to say
he did not ar»nreciate its importance. Tor the reasons
stated by Wricht, J.A. I entirely agrea that Rowe, C.J. (Ag.!

was correct tc dissolve the interim injuanction,

GORDON, J.A. (Ag.):

I agree.
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