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IN THE COURT OF APPEAL ~~

SUPREME COURT CiViL APPEAL NO: 13/89

BEFORE: The Hon., Mr. Justice Carey, J.A. -l
The Hon. Mr., Justice Wright, J.A.
The Hon. Mr, Justice Gordon, J.A. (Ag.)
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i

BETWEEN e JAMCULTURE LTD PLAINTIFF 30
CANDCD BLACK RIVER UPPER MORASS
Py e DEVELOPMENT CO. LTD 1ST RESPONDENT
AND o AGRICULTURAL DEVELOPMENT
CORPORAT [ON 2ND  RESPONDENT

Enos Grant & Miss Jacqueline Hall for Appellant

R,N.A. Henriques §.C. & Allan Weod for both Respondents

22nd, 24th May & 3rd July, 1989

CAREY, J.A.

| will ask Gordon, J.A. (Ag.) to deliver the first judgment.

GORDON, J.A. (Ag.)

This is an-appeal from the judgment of Ellis J. delivered
cn 3rd February, 19897dismissing a summons brought by the appeliant againsT
the respondents for an interiocutory injunction. - After hearing submissions
from counsel we dismissed the appeatl with costs to the respondents and
promised fo give our reasons In writing. We now do so.

The appel lants had sought an order from Eflis J:

“{a) that the Defendants by themselves
their servants and/or agents, be
restrained from breaching the
covenant of quiet enjoyment con-
tatned in the leases under which the
plainti$f has leased lands from The
Defendants; and/or

{b} that the Defendants be restrained
from sending their servants and/or
agents unto the said lands; and/or
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"{c) that the Deterdants be restrzined from
permitting and/or allowing and/ur
causing their servants and/or auents
to remain on the said lands;

(8) that itheDetendants within 1 day of

“tha 'service-of the Exparte Order made

horein on them withdraw their ssrvants
and/or agents from the said lanis;

(e) such other reliefs as to this Honourable
Court may deem jusT,

Prior fo this hearing, the appellant had obtained an =X parte inferim
injunction In simifar ferms on 19%h November, 1988 fér 14 days. This
injunction was extended or 2nd December, 1988 to 13th December, 1988,
and on 12th December, 1988 the acting Chief Justice discharged The
injunction for material non-disclosure. From that order the appeillant
appeaied to this court. (See $.C.C.A. 78/88). The facts which are
common to that appeal and the present are fully set out in the judgment ﬁf

of Wright J.A. in 5.C.C.A. 78/88 dated 22nd June, 1989 and | do not

e e

therefore proposeifo rehearse them: { need only give a brief summary
thereof.

Under an oral agreement later formalised by two leases one
for 1000 acres and the other for 3379 acres the plaintiff entered into
possession of 4379 acres (épproxiﬁateiy) tn the parish of Saint Elizabeth
on the 6th January, 1986. The agreement provided for the purchase by the
appel lant of rolling:an& fixed stock including machinery. The annual
rental was fixed at $1,113,600.00 payébie semi-annually in arrears in
July and December of each year during1+hé currency of the lease for
25 years. The‘fbrmal'lease.was‘signed on 1st February, 1988 but to that
7| date the 9gggijan+”had not paid any rent. On 11th November, 1988 the
1st respOngen? after having given notice, rejenTered into possession of
the demiséd premises and determined The lease. No rent had been paid by
the appellant up to that date.

By writ filed 18th November, 1988 the appellant sought:



"(a) a Declarafion that -

(i)

LI
(511
{iv)

- the deféndénfs asre in breach

of the said covenant of quiet
enjoyment; and/or

the plaintiff is entitied fo
possgssion of the said lands
in accordance with the said
teases; and/or

" the Defendants have wrongfully
+aken possession of the said
lapds; and/or

+he said leases are stlii valid.

(b) An Order for recovery of possession and/or
delivery up of possession of the said
lands by the defendants.

(¢) Injunction -

(i)

(i)

+hat the Defendants by themselves
+heir servants and/or agents, be
restrained from breaching vhe
covenant of guiet enjoyment con-
+ained in the sald leases; and/or

+hat the Defendants be restrained
from sending its servants and/or
agents unto the said fands in
breach of the said lease.

(d) Such other reliefs aé this Honourablé Court
may seem just. v

Eiiis J. in refusing the application found:

1)

2]

3)

(a)

(b)

serious question to be tried,.

damages in full measure would
be adequate to Plaintiff,

damages 1o Defendanf'would not

" be an adequate remedy. | find

no disclosure on Affidavits which
constrain me fo find any ability
to pay damages on the part of the
Plalntiff, were The Defendent. to
succeed. '

¥ | am wrong as to 2) above, on
a.consideration of ati the relevant
clrcumstances on the affidavit

before me, The balance of convenience
is not in favour of the plaintiff.
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The gfpuﬁdS'of appeal which were argued. are:

(i} that the Learned Judge misdirected
himself as.to the law relating to
+he balance .of convenience, in
particular as the matter. in issue
“involved 2 negative covenant in

" +he lease and/or the evidence dis-
closed that the actions of The
‘Defondants destroyed the business
of the Plaintiff and/or the defendants
by dispossessing the Plaintiff were
pre-~empting the decision of the Court
in a pending suit;

(11) that the Defendants failed to make
full and frank disclosure as fo the
material facts of the matter and
_thereby misled and/or attempted Yo
‘ misiead +he tearned Judge;
(1117 that the decision of the Learned Judge
is unreasonable, having regard to the
evidence before him.
The thrust of the appeijah#‘s submission was +hat the respondents were
in breach of The lessor's covenant, viz; for quief possession, that the
covenant was a negative covenant and +hat the breach entitled the
appel lant to the relief sought. Mr. Grant submitted that where the court
has before it a negative covenant such as the covenant of quief en joyment
in this lease, the balance of convenience is not one of the factors that
the court fakes-info‘considerafion. He said that when the Respondent
exercised the burporfed right of re-entry, the plaintiff had a good claim
by way of a set-off against the respondents and the lease could not

therefore be justitiably terminated. As to the first proposition, he

relled on Tipping v. Eskersiey (1885) 2 K & J 264 and he found support for

the secdhd in-British Anzani v. lnternaticnal Marine Management (1979)

2 All E.R. 1063.
I now repréduce Clauses 4 and 5 of the leases for easy
referénce. The terms are the same in each lease.

LESSOR'S COVENANT



“The Lessor o the intent that the
obiigation may continue throughout
the said term or any extension hereof
HEREBY COVENANTS with the Lessee
+hat the Lessee paying The rents
hersby reserved and observing and
performing the several covenants
and stipulations herein on his part
shall be given possession of The
leased land free of any fenents and
shal! peaceably hold and enjoy the
leased land during the term without
-any interruption by the Lessor or any
serson righifully claiming by or under
him or on his behalf."

" Clause 5 (so far as material)

PROYVIDED ALWAYS AND IT |S HEREBY AGREED
AND DECLARED between the parties as
fol iows:

(a} Power of Re-entry

(i | ¥ the. rents hereby reserved
or any part hereof shall be
unpaid for twenty-one days
after becoming payable
(whether formally demanded
or not); OF cevens

+hen and in any of the suid cuzes it
shal| be fawful for the Lessor at any
+ime thereafter to re-enter upen the
leased land or any part thereof in
+he name of the whole and fthereupon
this lease shall absolutely determine
but without prejudice tc the right of
action of the Lessor in respect of any
antecedent breach of the Lessee's
. covenants herein contained.™

in support of his first proposition, Mr. Grant reéd this

passage from Haisbury Laws of England. 4th Edition paragraph 1003.

1003, examples where negative covenants implied -

“a contract to give a person the firsT
refusal of property is deemsd To involve

2 negative undertaking not To part with
the property to any other person without
giving that first refusal. A lessor who
has covenanted with the lessee for quiet:
enjoyment will be restrained from acting
in such a manner as Yo deprive his lessee
oFf That benefit.”" (emphasis supplied)

Tipping and Eskersley (supra) is the asuthority referred to for this state-

ment. The lessor in Tipping's case undertook not fo interfere with the

flow of water to the demised premises and to ensure this he "covenanied



not to construct any other wier or dam between the wier and bridge, and
for quiet enjoyment of the demised premlses according to the Tenor of the
demise.” The Iandlord,inferfered with the flow of water to the demlsed
premises and was held fo be in breach of the covenanT for quiet enjoyment.
| find Tipping's case is not supportive of Mr. Gran?‘s submissaon.

In this case The landiord‘s rughf of re—enfry arose it fhe
t+enant was in arrears of rent, The apoeitanf‘s right +o qu:ef possession
was conditional on his obs serving.his obllga*ton t+c pay the rent sfipula?ed
The rent was not paid by The appel tant therefore the tandlord's right to
re-ehter was absolute under the contract. ln my view the coVenaﬁf for
quiet possession in theee leases is not a negative covenant. In Anzani's
case; the landiord had an obligation to repair defects in the demi sed
warchouse. The defects rendered the werehouse unusable The Tenants were
sued for arrears of rent ond noasession. The Tenanfs admlfted owtng rent
put claimed that the amount owing was subiecf to a set-off in respecT of
their counter-claim for damages for loss of use. The pbéfiminéry'issue
that had to be decided was “whefher the defendanfs were entitied in law

or in equity to deduct or set-off agalnsT +he|r adm|+fed 1|abili_2_for rent

and mesne profits the daﬂages claimed aga|n5+ the Plaintiffs for breach of
the ‘sgreement."  Fortes J. a+ D 1007 held "The defendan+s are enftfled to
defend the plaintiff's.claim for rent and mesne proftfs by ransang as ‘set-
off or defence a like sum of The moneys claimed by the defendanfs agannsf the
plaintiffs as damages TOr vreach of the agreements aseeses’

The claim by The aDP'rlan. in this case for a set-off is

contained in the defence fiied by them to suuf C L. 1988/A134 brcqghfrby the

,,,,,,,,,,,,,,,,,,

2nd respondent claiming possession and $19 125 OO for ren? due. The
appettants don’ 1ad the allegations in .he sfafemenf of clatm and claimed a
set-off thus:

tThe defendant wiill seT off so much of
+he damages claimed in +he said: suit
No. C.L. J229 of 1988 - Jamculture
Linilse vo. Agriculfure Develcpment
Corporation et alios - as will
extinguished (sic) any amount which
may be found due o the p;alnflff on
o claim for arrears of rent.'
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in Anzani's case the lesses admitted owing rent and sought fo set-off of

damages claimed by him. In +his case the lessee denies owing rent, yet

he seeks to set off damages he ciaims against "any amount which may be

found due fo the plaintiff for arrears of rent.” The plaintiff in suit

C.L._i988/A134 is but one of fﬁe respondents in this appeal, and the lessor
of 1000 acres of the 4379 acres leased. The claim for set off cennot apply
+o the tease for 3379 acres given by The 1st respondent. There is no
suppert for Mr. Grant's contention in Anzani's case.

On the facts the appellant had agreed to purchase machinery. -
from the respondents. In furtherance of this agreement the appel lant in
entering into poséession took possession of the machinery. The appel lant
did not. honour The obligations impoéed under the contract end proceeded to
sell. a crane valued $2,500,000;00 for $1,000,000,00 and in his statement
of claim in sult C.L. 198873229 the zppel!lant seeks fo reccver from The
Respondenfs.$1,500,000,00 aé special damages for "loss on sale of crane.”
The appellant's act in selling the crane éﬁgﬁgggfsﬁiggrotrconwecsion. A
liTigan+ séekfng_equifabie relief must have clean ﬁands. Thﬁ appel lant

~claims. $128,00C, 000.00 for 10 years prospective net profits yet the
injunction he seeks is To allow him to remain on the tand. #r. Grant
claimed The appeltan? was enT;fled +o remain on the Iand and pay no rent

\

untit the dispute Is seTTIed

| f!nd +hat there Is a serious question +o be tried, that
+he balance of convenience is In the respondents’ favour and that damages
wouid be an adequate remedy to plaintiff who has #hiled sosuit xclaiming
$136,540,000.00 In special damages and general damages.

| find no merit in ground Jl. Ground {1l was abandoned. |
+hink that Eftis J. was eminently correct In deciding as he dic in.refusing

to grant the injunction.
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CAREY, J.A.:

The two points made by Mr. Grant are really without merit.
The first postulated the novel theory that where there is a negative
covenant in an agreement, the balance of convenience is not a con~
sideration for the grant of an interim Injunction. This is certainly

against American Cyanamid Co. vs. Ethicon Ltd. [19751 1 Atl E.R. 504.

Gordon, J.A. (Ag.) has shown that The authority cited in support of
¥Mr. Grant's argument is not apt.
With respect to the second point, Mr. Grant asserted that
a landiord loses his right to re-~entry if the tenant has a claim by way

of set-off. But British Anzani v. International Marine Management [1979]

2 Al) E.R. 1063 makes no such sweeping statement, and indead the plaintiffs,
that is, the appeliants, couid not show that They were not in breach of
any covenant in the lease; no rental had been pald by them at any time.

For the reasons which appear in the judgment of

Gordon, J.A. (Ag.), | agree that the appeal should be dismissed.

WRIGHT, J.A.:

The judgment of Gordon, J.A. (Ag.) adequately reflects my

reason for eoncurring in the dismissal of the appeal. | have nothing

further to add.




