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IN THE COURT OF APPEAL ' Q

.

RESIDENT MAGISTRATH'S CIVIL APPEBAL No. 56/1971

BEFORE: The Hon. Mr. Justice Fox, Presiding.
The Hon, Mr. Justice Edun, J.A. ‘
The Hon. Mr. Justice Hercules, J.A. (Ag.).

PLAINT No. 1881/1970 - CYRIL JAMES v. DAVID SEIVWRIGHT

: . PLAINT No. 2525/1970 - DAVID SEIVWRIGHT v, CYRIL JAMES

Dennis Daley for 3elvwright

No appearance by or on behalf of James.

October 28th, 29th and
December 10th, 1971

HERCULES, J.A. (Ag.):

In this Judgment Selvwrightis referred to as

the defendant, and‘ﬁames as the plaintiff.

P

This appeal derives from two plaints which were
heard together by one of the learned Resident Magistrates
for St. Andrew on 1%th ‘April, 1971. In Plaint No. 1881/1970

there was judgment for the Plaintiff in the sum of $168.49

with costs to be agreed or texed and in Plaint No. 2525/

1970 judgment was again entered in favour of the Plaintiff
with costs to be agreed or taxed. In both cases the

Defendant herein has appealed.
. ' P
Both parties were agreed tht the accident took

place when Plaintiff was driving a car up ‘hortwood Road
and when the Defendant was also driving & C&Y 35yn Shortwood
Road. The Plaintiff said that he intended to tu. right

into premises No. 56A Shortwood Road and for that pu . .

he put on his right blinker light and stopped about the

middle of the road. He formed the impression that Defendan _

car, appreoaching about 100 yards away, “was travelling pretty
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fast.' H; heard a touching ané releaéing of the brakes of
Defeﬁdént's car, and after what he described as a 'substantial
touching" of the brakes, with the tyres then dragging,
Defendant's car washed into collision with Plaintiff's car.

5‘«} A With a distance of 6' 4”.from his right front wheel to his

| right bank, Plaintiff insisted thatllarge American cars

’ @ rassed on his right, so could Defendant's M.G. Magnette.

Plaintiff denied swinging across the road and stopping

N

in the path of Defendan{'s car when Defendant's car was
only 20 to 25‘yards awaye. .
The Defendant claimed however that he was
(jn) driving about 30 miles per hour and observed the lights of

Plaintiff's vehicle coming from the opposite direction.

Plaintiff's car suddenly swung across the road when

approximately 20 yards from Defendant's car. Defendant
said he did not touch and release his brakes - he applied
his brakes and swerved right but there was a collision.

He agreed that Plaintiff's car was stationary immediately
before the collision and that his car made a drag mark

(:ﬁ of 15 feet. He contended however tha£~he could not pass

' on Plaintiff's left since another car was approaching from
the opposite direction, he said nothing about his inability

his
or/failure to pass on Plaintiff's right, and he did not agree

that the effective cause of the accident was that he was
driving too fast.
In‘his findings, the learned Resident Magistrate:
(1) accepfed James' account of how the

(iw/ : accident happened,

(2) believed that James had stopped in the

position he described when Seivwright's

« car was at a distance away sufficient for

~

him to apply his brakes or take other

evasive action,

. /(3) found that.eecoo..-
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(3) found that-the measurements indicated
that there was ample space for Seivwright's
car to have passed in front of James' car
without colliding with it.
He held that.the accident was due solely to the negligence of
Seivwright.

Several grounds of appeal were filed but they
can be summarised by stating that Mr. Daley contended that
the Defendant was not regligent and if it could be held that
the Defendant was negligent at all, then the Plaintiff was

—guilty of contributory ﬁegligence:

The legal positions as set out in the Road
Traffic Law, Chapter 346, Section 44 (1)(f) rcads as follows:-

"The driver of a motor vehicle shall observe

the following rules - A mctor vehicle proceeding
from'% place which is not a road or from a

road into a place which is not a road, shall

not be driven so as to obstruct any traffic on
the road."
Then Section 44 (4)(a) ibiq pro#ides that "a motor vehicle
obstructs other traffic if it causes risk of accidents
thereto."
But Section 44(3) provides as follows:-
"Notwithstanding anything contained in this
Section it shall be the” duty of a driver of
a motor vehicle to take such action as may
be necessary to avoid an accident, and the
breach by a driver of any motor vehicle of
any of the provisions of this Section shall
not exonerate the driver of any motor vehicle
from the duty imposed on him by this sub-
section.” -
Assuming that the Plaintiff, as contended, was ir

breach of Section 44(1)(f), the critical question is:- could

/the Defendant... .




the Defendant be exonerated? -In my view there was ample
evideﬁce before the learned Resident Magistrate to support
his fiﬁdings that the Defendant could not be exonerated
and that the accident was due solely to his negligence
since he could have avoided the accident if he had been
driving as a reésonably prudent driver, and he did not

avoid it. I would dismiss the appeal,
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EDUN, J.A.:

I agree with my brother Hercules that this
appeal be dismissed. I wish, however, to add my reasons.

At the trial, James was saying that he
stopped in the middle of the road, put on his blinker
lights indicating his intention to turn right. He said
he saw when Seivwright was '"coming from the direction
a good distance away - about 100 yards away +.... coming
pretty fast ... T heard that car toucping its brakes and
let go. It was touching and reléasing‘and there was a
sustained touching .... The car washed and came into
mine. The tyres of car were dragging before the car
collided with mine ...,"

On the other hand Seivwright claimed that
he oBserved James's vehicle coming from the opposite

N

direction but that vehicle suddenly swung across his

LN

side of the road when he was approximately 20 yards

from it. He applied his brakes and swerved to his right.

The two cars collided. He did npt'touch and release his
' /brakesS.een ..
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brakes.
The learned resident magistra{es said he accepted
James's evidence as to how the aﬁdident haPPﬁﬁied and that in
any event, the measurements indicated to rint :hat there was
ample space for Seivwright to have passed i *ront of James's
car without colliding. The fact of James = =+ ,pinc in some
part of the right of way of Seivwright, woukdliﬁnd the
inference that he was at fault, but whethe= that fault was
an operative and effectivé cause of the collision, was a
question of fact for the learned resident n“ﬁpistrate to
adjudicate upon. In his findiﬁgs, he states
"2, I believed that Jamcs 43 stopped in
the position he desch\Led when Seiv.
wright's car was at @ distance away
sufficient for him te apply his

orakes or take other gy.ciye action."

In Br. Columbia Flec. Rly. Co., wt4. v. Loach

(1916)1 A.C. 719, the question put to the Juﬂy was: "If

both the company and the deceased were guiif); of negligence
could the company then have done anything wh{ch would have
prevented the accident?" The jury answered¢ "Yes, the
motorman could have stopped the car if the bi,ke had been
in effective condition." The trial judge ATSmissed the

laintiff's action on the ground that as Saw,
p 3 and the

defendants were both negligent there was No ityrther
negligence on the part of the defendants. Ou appeal, a
majority reversed that decision and gavé J“ngent for the
plaintiff. The defendants appealed and fk@’Privy Council
dismissed their appeal; .

Lord Sumner said: "In the prggent case
their'Lordships are cleule of opinion
that, under proper direcf\Q“’ it was for
the Jjury to find the .facf;‘ fll'nd to determine
the responsibility, and thai upon the

answers which they retuvﬂed1 reasonablw
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construed, th; respdnsibility for the

accident was upon the appellants solely,

because, whether Sands got in the way of

)the'car with or without negligence on his

part, the appellants ought to have avoided

the consequences of that negligence, and

failed to do so, not by any combinatibn

of negligence on the part of Sands with

their o&n, but solely by the negligence

of their servants in sending out the

capr with a brake whose inefficiency operated

to cause the collision at the last moment,

and in running the car at an excessive

speed, which required a perfectly efficient

brake to arrest it.™

It may Be said that that case was decided before

"oontributory legislation" was enacted in Canada.”" However,

in Marvin Sigurdson v. Br. Columbia Elec. Rly. (1953) A.C.

291 (after such legislation was enacted) a situation occurred
where the plaintiff's car stopped in the tracks of an oncoming
street car which, in an unobstructive view, was about 200 to

250 feet away. Nevertheless, the defendant's street car came

on and struck the plaintiff's car and demolished it completely.

The trial judge in his summing-up to the jury referred to the

rule in Davies v. Mann on the "last opportunity rule" as a test

in applying the facts of that case. The jury found the
plaintiff not guilty of contributory negligence and found the
defendanf 100% responsible. The British Columbia Court of
Appeal reduced the judgment by 50% holding that both the
plaintiff and defendant weré negligent. On appeal to the
Privy Council, theirvLérdships allowed the appeal and

ey

considered that the judge's reference to Davies v. Mann was

a perfectly correct summary of the facts and statement of the

"effect of that decision and could find nothing wrong in the

conte~
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context to suggest that it amounted to a direction that =S8
a matter of law if they accepted the plaintiff's evidence
the action must necessarily result in the defendant beind

solely responsible,

I an of the view, that where the facts in #
collision case can, reasonably construed, warrant a findlng
which would result in the defendant being 100% liable, if
the tribunal accepted the plaintiff's evidence, a court of
appeal should not interfere, unless there is some
justification. In considering the facts of the instant Case
the learned resident magistrate has.had the advantage of
seeing, hearing and assessing the credibility of the witnesses.
He accepted James's evidence and in finding Seivwright 100%
responsible, he must have determined that the collision would
never have accourred but for; (1) the distance Seivwright
was from James's carswhen it stopped, (2) Seivwright's driving
at an excessive rate of speed and (3) Seivwright had
inefficiently operated his brakes by the indecisive way of
touching and releasing his brakes -‘Seivwright, had himself

wholly to blame.

Edwumd Davies L.J. in Breen v. A.E.U (1971)_1

A.E.R, at p. 1148, reiterated how difficult it is for an
appellate court to disturb the findings of a trial judy®
which were dependent upon the credibility of witnesses.
Thus:- :

"Bﬁt in this Court we are in a position of quite
exceptional difficulty in dealing with them, Nont
only have we (unlike the learned judge ) seen arnd
heard none of the witnesses, but (and this I stress)
we do not have even a transcriptvof their evidean©e.

But, assuming we had, the House of Lords decisi-n

in Onassis v. Vergottis affords a*recent and st<iking

illustration of how difficult it is for an appe llate
Court to disturb findings depend nt on the

credibility of witnesses. In Steamship Hontess 7200

e
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(Owners) v. Steamship Sagaporack (Owners) Lord

in such retrial the appreciation of the

Sumner said:

"What then is the real effect on the hearing
in a Court of Appeal of the fact that the
trial judge saw and heard the witnesses?

I think it has been somewhat lost sight of.
Of course, there is jurisdiction to retry
the case on the shorthand note, including
relative values of the.witnesses coes

It is not, however, a matter of diseretion

to remember and take account of this fact;

it is a matter of justice and of judicial
obligation.‘ None the less, not to have

seen the witnesses puts appellate judges

in a permanent position of disadvantage as
against éhe trial judge , and, unless it can
be shown that he has failed to use or has
palpably misused his advantage, the higher
court ought not to take the responsibility
'of reversing conclusions so arrived at,
merely on’the result of their own comparisons
and criticisms of the witnesses and of their
own view of the probabii&ties of the case...
If his estimate of the man fofms any |
substantial part of his reasons for his
judgment the trial judge's conclusions of fact
should, as I understand the decisions, be let

alone.' ™

In this case I would let alone the decision of

the Magistrate because I cannot see wherethe learned ‘resident
magistrate in the instant case failed to use or palpably
misused his advantage; and there is ample evidence, reasonably

construed, to justify his conclusions.
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R.M. CIVIL APPEAL NO. 66/71

CYRIL JAMES Va DAVID oEIVuRIGHT

FOX, J.A. :

THE FACTS

At about 7.10 p.m. on 12tﬁ ARugust, 1969, Mr. Cyril James,
an electrician was driving hig motor car up Shortwood Road in Saint
Andrew when it collided with another car being driven down that road
by Mr.David seivwright, & Solicitor. According to James, the
headlights of his car were on at the time. He intended to tu;n
into the gateway of 56A Shortwood Road which was on his right side
of the road. There came the stage when James decided to turn his
car into the gateway, but before he eo decided, he saw "a good

distance away - about 100 yards sway", the oncoming lights of
»

_ Seivwright's car on its left side of the road. James said that he

"came to the middle of tha road" and put on his blinker lights to
indicate his intention of turning to the right. He "gained the
impression" thet the oncoming vehicle "was coming pretty fast".

He stopped where he waos, but not suddenly. He heard the oncoming
car "touching and releasing" its brokes and then thére was a
sustained appliceation of breskes. The oncoming car "washed" and
its front collided with the left front of his car. The oncoming
car was driven by Seivwright. After the collision James asked
him why he did not stop. According to James, Seivwright said that
he could not stop because his wife was in a state of pregnancy.
This was denied by Seivwright. The cars remained in contact with
each other until the police arrived and made measurements. These

were as follous:-

width of road at point of impact .. 23' B"
Width of James' car oa 5V 5"
From right froot wheel of. James' cer *o . .
his right bank .o gt 4L
From right rear wheel of James' car to '
, his right bank .o 7'

Length of drag mzrk made by Seivwright's car 15"
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In his”acbount of the eccident, Seivwright said thet he was
driving‘at about 30 m.p.h. ond about 3 - 4 feet from his left bank
when he Dbéérved Jemes! véhicle approaching., He was about 20 yafds
away from it when it suddenly swung scross the road. He applied
his brakés and swung to his right but was uneble to avoid the

callision.

THE MAGISTRATE'S DECISION

Actions cleiming demages for negligence were filed in the
Resident Megistrate's Court, Saint Andrew by both James and
Seivuright. The actions were consolidoted and tried together.
The Magistrate accepted Jaemes' account of the accident cnd decided
the issue of lisbility in his favour. Seivwright appecled. His
counsel contended before us thet on the focts accepted by the
Magistreote, James waes entirely at fault. In his reasons faor
Jjudgment, the Magistrate summerized the evidence of Jsmes and

’
Seivuright - they were the only witnesses - cnd then stated his

findings. These heve been set out by my learned brothers. They

need not be stated ageain.

THE LAW
By virtue of the provisions of Section 44(1) of the Road
Traffic Law, Cep, 346 the driver of = motor vehicle is required to
observe the gight rules of the rosd lzid down in the sub-section.
Of these eight rules,thrae asre relevant in considering the question
of negligence in this ccse. Thaee three rules direct thot o motor
vehicle:-
"(a) meeting or being overtcken by other traffic shsll
be kept to the nezcr side of the roaod. when over-
‘taking other traffic the vehicle shall be kept on
the right or off-gside of such other traffic;
(d) shzll not be driven so as to cross or commence to
cross or be turned in a road if by so doing it
obstructs wny traffic; and ,
(f) proceeding from z place which is not a road into a

road or from o road into ¢ place whieh is not o roed,

yss
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shzll not be driven so as to obstruct any traffic
on the road;" |
For the purposes of the section it is further provided in
subgection (L) (a) -
“a motor vehicle Dbsfructs other troffic if it
ccuses risk of wccidents thereto.”

The effect of the provisions of 5 44(1) is to describe the
special statutory duty which the driver of a motor vehicle owes to
other traffic in the particular circumstcnces enviscged in each
rule. For ail practical as well as lag;l pufposes, section &44C1)(a)

divides the rocduasy into two helves, and identifies the particulaur

~helf in which a motor vehicle shcll have the right of way, depending

upon whether it is meeting, or is being overtaken by, or is overteking
other traffic, As z result, in the event of a@n accident between two

vehicles on a road, the pocint of collision becomes an importont fact

-in determining fault. Proaof thet this point is located within o

particular half of a road is cgpable of giving rise to an inference
that the driver who should have kept his vehicle within the other

half is to be blamed Fufthe cceident, The further away from the
centr= line this point is,the stronger mzy be the inference of
nagligence, The legsl consequence of the inference is to put an.
gvidential burden upon the driver of the vehicle which has encrocched
to show that the accident was not coused through his fault, In any
action for damages resulting from the collislon, the extent of his
liability would be largely dependent upon the degree of his success

in discharging this burden. By reference to other facts proved by

his opponent, s well @s by adducing proof of additionzl facts himself,
he may be in a position to invoke the assistance of section 44(3) of
the Roed Traeffic Law. He may be able to establish thet notwithstanding
his encruaéhmunt, the zccident was caused sither wholly or partly
through the Fault~gf the other driver, He may “dlso be able tc prove
that the accident was unaovoidable, But if he should feil to dis-
charge the evidentiel burden which is initiazlly upon him, and there

was proof only of the fact that the point of collision was on a
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particulsr hcif of & road, a court would be entitled to conclude
the issue of liagbility on the besis of the inference described
above, ;

Section 44(1D(f) and Section 44(4)(a) dirsct, in effect,
that when a motor vehicle is proceeding from a rocd intg a place
which is not a road, such as a gateway on its right, as in this
case, it must leave its left half of the road and cross over theat
gther half within which oncoming traffic.has the right of way
without crausing the risk of eg'accident. Consequently, in

performing this manceuvre, the driver of thct motor vehicle is

under a duty to ascertain whether there is any treffic approaching

him which is near enough to cause the danger of an accident. To

do this safely, he must make his judgments before he zllows the

motor vehicle to cross the centre line, end to enter his right

half of the road. The obligation requires him to determine:-
(1) the distance ény oncoming troffie is away from

the line of the proposed turn into the gateway,

(ii)  the speed at which this traffic is approaching,
and
(iii) on the basis of his calculaticns in (i) and (ii),
whether the oncoming traffic is near enough to
cause the risk of an accident.
If, es in this case, the road is wide enough, anc if othar
circumstances permit him safely to do so, the driver may bring the
motor vehicle into the extreme right of hié left half of the road
so that his right wheels are clongside but not over the centre
lire, and give indicetion of his intention to turn to the right.
If necessary, he must stop and wzit until he has gnsured that it is
aafe for him to proceed. Unce he has decided to cross, end heas
actually ellowed his motor vehicle to obtrude upon his right helf
of the road, then consonant with His duty not tongreate the risk of
an'accident, he must proceed inta the geteway u;d gut of the right

of way of oncoming trzffic as quickly as possible.

457
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THE ISSUES IN THE CASE

At the time of the collisicon, Jamgs' car ués stationery.
He did not stop his cer twices He had brought it into the miduile
af the roed and put on his blinker lights to indicate his interion
of turning to his right, but on the evidence he did not then holt in

a safe position on his left hodf of the road, and cfter that mowe

forward znd stop agein. He "gained the impression" that Seivwizight's

car ués“"coming pretty fast", and stopped where he was. He stupped
ance only, This must have been when he had elrecdy moved over to
€:> beivwright!s half of the road. This is so because havihé regad to
the swing of Seivwright's car to the right to avoid the collisi.n, the
‘G@ impact could not have had the effect of moving Jumes' car to th. right,
Ta the contrery, the FDrcé,and direction of the blow must have <%znded
-to push James' car backwards and to its left. In the light of the
measurements made, at the time of the collision the left front oheel
of Jdames' car must have been either on or to its right of the cuntre
é:j line, and its left back wheel 9" or closer to its left of that lins,
/ At the time of the collision, therefore, James' car was at a sl.nt,
and slmost wholly within beivwright's helf of the road. Conse.uently,
5&9 the first guestion which presented itself Fof the Magistrate's
consideration wes whether Jzmes bhad discharged the evidential burden
which was upon him to show that in stopping in that position he uwcs
not negligent. This guestion was antecedant tou guestions as ti how

far away Seivwright's car was when James' car stopped, and whether

seivuwright could have avoided the collision by applying his braokes,
or by passing to the right or to the left of James' car. The

Magistrote did not appreciate this position. Nowhere in his ruasons

owed by James to seivwright as described in thekprovisiuns of S.44(1)Ca)
and (f) of the Road Traffic Law. As az conseguence, the Magistricte

did not analyse the evidence in terms of thoss duties. The guistion
whether James had discharged the wvidentiel burden of shaowing thst the
collision had occurred without his fault was neither asked nor

discussed. In the result, the Magistrate remained oblivious ty clear




B.

breaches of the duty of cere owed Sy Jemes to Seivwright. Under
cross—examiﬁation Jomes admitted thet be had seen the lights of
Seivwright's cer before he decided to mazke the turn. From his
evidence in chief, Seivwright's car uaé then "g good distarce away =
about 100 yards awsy". when he reached the point of the actual
turn, James should by then have made the calculeticns on the basis
of the speed of beivwright's car,-and the distance away it was from
him, which would have enabledhim to determine that it was safe for
his car to be turnmed across tﬂe right cf way of seivwright's car.
The bu;den was upon him to show that at that stage of the actuszl
turn to the right there was no risk of a collision, Ng svidenco
was given by Jemes for this purpose,. The explanation for this
omission is obvious. The evidence was not forthcoming because none
was evailable. The unmistakable position disclosed in the record
is that James proceeded to cross the road without mcking sure that

it was sefe for him to do &o. As he acdmitted further under crost-

"examination, when be was glmast entirely on Seivwright's helf of the

road, he reclized, apparently for the first time, thet he could nut
mzke the turn and stopped. seivwright's cor was moving towards him,
and this prevented him from being able to say how far away it was from
him when he stopped. The Mggistrate found that the distance was
"sufficient" for Seivwright "o apply bis brokes or toke evasive
actiaon”, In his evidence Seivwright scid thzt Jomes had suddenly
swung across the rood when the distonce betugen the two vehicles wns
gpproximotely 20 yards, In rejecting Seivwright's contention of
having been put into a dilemmz by this sudden action an the part of
James, the Magistrate must have been satisfied that the "sufficient”
distance which separcted the two cars when Jomes stoppéd was
appreciably more than 20 yards. How much more is suggested by thi
circumstonce thot seivuright was found wholly at feault, The Magintrate
must have considerad thot when he wes very far away, Seivwright hcd
seen Jomes' car obstructing his half of the r:adﬁénd had purposgely

and recklessly run into it,. This is the only position in ubich

Seivuright could hzve been found entirely to blame. If he hzd be:d

.59
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7.
merely negligent in not taking proper steps to avoid James' cer,

then, as Dénning‘L.J. ( as he then wes) said in Harvey v. Hzulage

Executive [1952/‘1 K.B. 120 at 126, "the damage is the result partly

of his own fault in not gvoiding the obstruction, but also partly of

the fault of the other person who left the obstruction on the pged".

It seems not to have occurred toc the Magistrcte to consider that
Jdames' car was not o "static! obétruction on the road ~ it was not

a *hobbled donkey' - ond thot by not travelling the 15 feet or so
which would have taken him into the safety of the goteway whilst the
ancoming car was still so very fer cway, cnd in allowing his cer to
remein as an obstruction on Seivwright's half of the road, it was

possible to regard Jemes as having been more at fzult then Seivwright.

CONCLUSION

In my view, the indicctions are overwheglming that by turning
across the road at the ti%e he did, James was in brecch of his duty
of care to Seivwright to ensure that the manoeuvre could be executed
without danger to oncoming troffic. = Wheteuer the distonce
Seivwright might have been from Jomes at the time James stopped, ths
latter ccnnot avoid further blame for intensifying the risk of an
accident by allowing his car to become an obstruction aon Seivuwright's
right of way when it was his duty to proceed as guickly os possible
into the safety of the gcteway. In my view, further, it is impussible
to disassociate the couse of the zccident from these breaches of
James' duty of caore to Seivwright.

| The only guestions leff to be determined are whether the
accident was contributed to by any negligence on Seivwright's part,
and if so to what extent. For o proper consideration of these
questions,account must be tsken of the right'of a driver 1in
Seivwright's position to aossume thet other usurs of the road will
sbserve treffic rules. This right is of respectable cntiquity.

L 2.

It was recognized by the Privy Council over &0 yezrs ago in

Toronto Railuwcy Co. v. King [;9057 A.C. 260, In that case the drivuer

of = horse drown delivery van was driving it from west to east zlong

“wlo | 3
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Adeiaide Stfeatiih Toranto. The vaé was struck at the intersection
Oé Adelaide.éﬁd Yonge Streets by o tram car of the Company which was
proceeding from south to north on Yonge Street. The traem car was
being driven in brecch of rules which regulated the manner of its
approach, &nd reguired reduction of its speed at crossings. The
driver of the van was killed. In an acfian by his represantatives
alleging negligent managument of the trem cer, the Board rajected
the contenticn thet in ottempting to cruss in fraont of the tram car
the deceased wes guilty of "Fofly @nd rwcklessness", At page 269

(supra) the Board seid -

"It is suggested that the deceased must have sesn,
or ought to have sean, the tramcer, cnd had no right
to assume-it would have been slowed down, or that its
Ariver would haove ascertained thot there was no traffic
with which it might cﬁme in conteect before he procecded
to apply his ;Dwer ond cross the thoroughfore. But
why not essume these things? It was the driver's‘
duty to do them @ll, ond traffic in the streets would
be impossible if the driver of each vehicle did not
procecd more or less upon the assumption that the
drivers of all other vehicles will do what it is their
duty to do, namely, cbserve the rules regulating the

traffic of the streets."

The Board upheld the jury's finding that the-deceased mas not guilty
gf contributory negligence., |

This assumption which Seivwright wes entitled to make had the
effect of lightening his duty of care towoards traffic approaching him,
He did not have to be watching zll the time to see whether James was
about to disobay the provisians of Section 44(1)(a) or (f) of the Roazd
Traffic Low. As Scott, L.J. ssid in the course of his classic
statement of the meaning of the stctutory lightgﬁing of the duty to
toke cara, Seivuright was "“free from the burdg% of anxliety and caru

involved in having to depend on being perpetuslly on the look sut for

approaching traffic".  (Sparks v. Edward Ash, Ltd. (1943) K.B. 223 at
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231) . ’In.judging the manner of Seivmright'é driving on the occasion,

a distinct allowance must therefore be made for his legitimate

expectation, firstly that Jdames wculd keep to his proper side of

the road, and secondly thaot if James did come on to the other side

of the rood, he would not sllow his.car to become sn obstruction on

that side. No such allowance was made by the Magistrate, and in

this respect also, the reagons for his judgment are inadequaete.
Nevertheless, although Seivwright was entitled to proceed on

his half cof the road on the assumption thet James would not obstruct

his right of way, this doas not mean that he was free tou relinguish

that generzl state of sttentiveness which is required of all drivers.

To use the words of Carberry, C.J. in McNeish v. DelLisser (1951)

& J.L.R. 47 ot 55, Seivuright was not at liberty to drive "as though
he were wezring blinkers, and unable to see znything to his right or
left" or ahezd of him. {his duty to avoid an accident, if poésible,
is explicit in the provisionsof Section 44(3) of the Road Treffic Laow.
In view of the findings of the Magistrzte, when he was a considereble
distance away, Seivwright must have seen James' car come on to bis side
of the road. At that stage Seivwright came under a duty to take
"such action as may be necessary to avuid” the thanfial dznger
created.by this manoeuvre of Jamas! car. Seivuwright did toke some
action, He cpplisd and released his brakes. He chaecked his spead
but not violently or continuously, In the circumstances this was
not entirely unreasunable evading action. It was in keeping with bhis
duty of cere to his passengers, particularly his pregnaﬁt wife. In
addition, Seivwright was still far away. He was entitled to expect
that although Jdames had come on to his side of the road , James would
not loiter within, but would procesd out of his right of uéy. 5o
Seivwright checked his speed, and by this action he removed himself
from the category of a reckless persan, But it does not absclve him
from all blame. He should have driven in FHE;‘a”manner and at =uch
a speed that, if,in breach of his duty, Jemes azllowed his car to

remain as an obstructiun on Seivwright's right of way, he (seivwright)
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would be able either to stop or to pass without colliding with it.
It is.in this respect that Seivwright waes in breach of his duty of

care. He had teken some action to avoid the accident, but not all

the action which was availsble to him and which would have completely

gxonerated him, Nevertheluss, James was more to blame. In my view

the accident was coused by thg fault of both parties in the proportion

of seventy-five per cent by James and twenty-five per cent by

oeivuwright, I would have determined the appezl on this basis. My

brothers think differently, In accordance with their decision the

appeal is dismissed with no order as to costs. ﬂﬂl






