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120, JUSTICE GORDOQIT: “Te have talzen tirie
out to consider the submisgsions that were
made by counsel for +the applicants -

iz, Pantry, lr,., Frazer - we do mot wish to

hear from you.

GO0, Jas

The applicants, Dennis Jenkins;and Leroy Tallen are
charged on an indictment for the murder of Dianne Omith. The
trial of this case commenced in the HMome Circuit Couxrt on
the 2Ltk of September, 1984, and ended on the 3rd of OCctober,
1984, The jury Tailed to arrive at a verdict,

In this application, the applicants seek a declaration
“"that the rights of the applicants under Section 20(1) of the
Constitution, to a fair hearing as accused persons upon cri-
minal ckharges pending trial in the ILome Circuit Couxrt, have

been, are being oxr are likely to be coniravened by virtue of
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wide~spread and pervasive bias and prejudice against the
applicants within the geographical jurisdiction of the
Horze Circuit Cours afd beyond and the daily presence of large
numbers of persons, all or the vast majorivcy of them being
openly hostile to the applicants, who beset the environs of
said couxrt whenever ithe matter comes on for trial, create an
atmoapheré of tension and hostility adverse vo the applicants
which does not conduce -~ to the unfettered observer ~ an
impartial consideration of the evidence adduced at tie trial
by the trial jury.*©
Secondly, “urat the rights of the applicants as persons
charged with criminal offences to the presumption of innocence
under Section 20 (5) of the said Constitution, have been eroded
by matters forming the basis of the first declaration sought.,t
Consecuential Crders sought:
(i) +that, if any, the trial of the applicants upon

the indictment aforesaid be changed and the

trial removed from the Home Circuit sitting at

Fublic Building Fast, ing Ctreet, in the

parish of Kingston, to the Circuit Couxrt for the

parish of HManchester, sitting at "andeville ox

to. suochk other circui: courts as this Hcnrourable

Court deems fitg;

(ii) that all proceadings on the indicvment, aforesaid,
be stayed pending final determination ol this
matter:

(iii) that the costs of this application be paid by
the first respondent or such other order as to
costs as may be made as the court thinlks fit and,

(iv) that the applicants be granted such further
and/or other relief as to the couxrt may seem just.

The court heard submissions Irom lMr, Titter who

appeared on behalf of the applicant, Jenkins. Ileference was
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made in his subpission to affidavits sworn to by the
applicant, Jenkins, b5y Jayne Carter, 3ert Seymour Sarmuels,
Keith Inight and Mugh Yoratio Nelson. There weroc also ex~
hibited mary clippings from a newspaper -~ Thoe Daily Gleaner -
which contained axticles from the time when the crime was
discovered up to the +itime when the trial ended in doadlock.
Thero arc commecnts from leading persons, the clergy and dis-
tinguished citizens and comments from the Prime liinister,
himself, The substance of Mr. Witter's pubmission is that
the open hostility displayed by the crowds who were attendant
on the day to day trial of this casc as it toolk place in the
Home Circuit Court from the 24th of Jeptomber to the 3rd of
October, negated the right of the accusecd persons in the
corporate area and its contiguous cnviroms to a faixr trial.

It is accepted that there were large crowds in
attendance on this trial. The evidence of the affidavits as
urged by Mr., Uitter is uncontraverted in that the crowd did
appoar hostile to tize accused, This}beiﬁg an application
before the Comstitutional Court, I accept and adopt what was

said by HUis Lordship, the Chief Justice, in Grant vs, The

Director of Public Prosecutions, reported at page 239, 29

West Indian Report that:

"An applicant for redre#s under
Section 25 should not be senv away

without a hearing of his application
unless it manifestly appears either

that there is no merit in his application
or that adequate means of redress aro,

ox have been otherwise available,”

The fact that there were hostilc crowds and there were
comments made adverse to the accused by members of this crowd
does not, in my viow, indicate that the accused were, or will
be denied a fair ftrial., Indications are, on the cvidence
supplied, that despite thc open hostility and the adverse

comments made by members of this crowd tﬂe Juryvy, not persuaded

by the obvious bias of the crowd which cried for vengeance and
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for a verdict of guilt, failed to arrive at a unanimous verdict,
Because of the naturc of the case it is Rikely that whenever
and wherever it comes up for trial it Uiﬁl attract public
attention,

Section 20(1) of the Constitution roquires that:
lhenever any person is| charged with a
criminal offence ho shall, unless the
charge is withdrawn, bLe afforded a fair
heoaring within a recasonable time Dy an
independent and impartial court cstab~
lished by law, ™ :

It is suggested that the crowd constituted persons vho are
potential jurors should the matter be taken again in the
jurisdiotion of the Home Circuit Court., I, again, adopt the

vords of His Lordship, Chief Justice Smith, in tho case of

Grant vs, the Director of Public Prosccutions - this is at
T

page 246 ~ where he states:

“In my view the State dges not, as
contended, guarantec in!advance that

a person charged will rceceive a fair
heairing or that the couxt will, in
fact, be impartial, It | provides the
means, by law, whercby any infiringement
of that person's yrights |in these xos-
nects at the trial may ﬁe redressed, ¥

‘

Then the case of Grant came on f%r trial, thoe Jjury
that was cmpanelled was cmpanelled on th% voire dire, That
is a means that was employed to ensure tfat the panecl selected
was impartial., It has not been shown th%t an impartial jury
cannot be accepted, cannmot ‘e empanellediby any means

|
whatsoever, ‘

The court has intimated that the decision in Grant

is binding on it and the applicants SOugﬂt to distinguish

g

Mr., Titter sought to amend The Notice of Motion by adding a

ground, a Ground 3J3:

iThat the first respondent, in strenuously
opposing the application| for the change of
venue of this trial, made by the applicants
here before Wolfe, J, on the 11tk day of ™
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ltarch, 1985, and, furthbr, by mersisting

in the submission that [the saicd trial

should forthwith proceed in the Home

Civrouit Court, sceks toiprofit or cxploit
and/or take unfair advantage of the mani-
fest bias and prejudice| against the
applicants as well as the hostile cenvivonment
pervading the jurisdiction which embraces the
locality of the crimo alleged and beyond
whcreby the rights ol the applicants under
Scction 20(1) and (5) are, have been, are
being or are likely to e contravened,”

The court, having considercd the| application, did not

grant it., The court felt that the submi#sion made ox the

orders sought would cncompass any argument that may te adduced

in terms oI the notice of amendment and, indeed, lir, Titter

did argue in terms of the Notice to Amon# which is on file.
The court accepted that the Diro&tor of Public
|
|
Prosccutions did, in fact, oppoese the apﬁlication fTor a change

of vonue and it was argued that this oppésition to the appli-~
|

cation for a change of wvenuce was tantamount to an act of the

stato which infringed the rights of an aécused, the rights
|

given under Scction 22{1) «f the Constit#tion.
Mor my part I find that this is dot so., In opposing

the application for a change of venue, the Direcltor of Public

Prosccutions would be excercising his condtltutional right and

gh
the decision whether te grant a charnge ofl vonue or not was a

doecision not of the Director of Public PﬂOSOCutions but of the

judge of first instance who is, under th&}provisions of
Section 34 of the Judicavurce (Supiceme Coui) Act, seized of
jurisdiction to granit (or deny) a change bf vonue for good
causce shown.

In Grant it was held that as rega#ds the alleged
infringement of Seciion 20(%), the applic%nts could not
succeed because there had becn no proof o% any infringemont
bv the State of their rights under Sectio# 20(1) and the
State was not liable to give redress in t#c absence of such

pProo<.

It was further held that it must bc shown that the

R
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pre~trial publicity had affected the impértial and indewendent
tribunal bhefore vhich the applicants ver% to be tried and no
such proof was forticoming. The evidonc% before us certainly
indicates that altheough the arguments we%e not so couched, the
articles exhibited certainly indicate a @ot of pre~trial
publicity, adversec publicity too. The o%idence on affidavit
indicatces a degree of hostility by the c%owd. Thore is no
evidonce to support any suggestion that &he hostility of the
crowd affected the verdiet of the Jjury aﬂd I rcpoat, opposition
to that application for a change of venu% vy the prosccution
in the form of the Director of Public Pr%secutions is not an
infringement of the right of the accusediunder Section 20(1).

hat, in esscnce, this applicati#n beforce us sccks is
an order that the venue of the trial be dhanged from tho
Honme Circuit Court and that the trial tdﬁes place not in any
court contiguous to the corporate area but in the parish of
Manchester or beyond, An application foﬂ a. changce c¢f vonue can
be made and, in this case, was made before a judge under the
provisions of Scction 34 of the Judicatuﬂe (Suprome Court) Act,
that scction empowers the judge to grant the change of venue
on good causc shown. ‘e, therefore, in ﬂhe crzercisc of our
jurisdiction must be shown good cause toﬁchango the venue,
The arguments advanced werc to that end Jirected.

On the sccond declaration that isl sought that ‘the
right of the applicants to the presumptiob of innocenceo under
Section 20(5) of the Constitution hawve bopn eroded by matters
founding the basis of the first declaration sought?®, I need but
say that I adopt the words of Mr, Justice Vhite in the case of
Grant at page 2C2:

"To my mind the severe abd searching test
of any case presented by any prosecution
will and must always be bgainst the back-
ground of the presumptioh of innocence,

This invaluable prescription for the decision
of thie criminal court capnot be meaningfully
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discussed except by putting the
prosecution to prcoof of its alle-
gations. So, I do not accede to the
suggestion that in the circumstances
of this case it is foxr this court, ot
this stage, to say that the applicants
will not get a fair hearing.

¥r, Hines, for the applicant, Jallen, with great
clarity sought to distinguish Grant's casce Trom this case.
He mentioned that in Grant'!'s case theire was a massive pre-~

trial adverse publicity, In this casce there was no ovidence

of such adversc publicity. One only has to loolz at the exhibits,

the comments, the pictures displayed in the clinpings from the
newspaper exhibited to conclude that there was publicity -
comments by the Prime Minister, comments by others -~ one only
has to look at the documents displayed, onc will sce that therc
was adversc publicity in this case.

It is said that in the Green Bay case what was sought
was the quashing of an indictment; in thils case all that is
sought is a change of venuae. It was furithcr submitted that
in Green Bay therc was no trial; here, there was a previous
trial and it ended in deadlock of the jury.

There 18 a further distinction ~ as I mentioned - that
in this case the court is moved to grant a change of venue
after the refusal of a similar application made under the
provisions of Section 34 of vhe Judicature (Supremo Court) Act,
The principle still remains “hat it st be shown that there
has been, and is likely to beo, infringemdnt of their rights
under Section 20(1), This ras not becen shown,

For my part I would dismiss the applications,

BLLIS, J.3

The applicants seel: this court'!'s redress under
Section 25 of the Constitutim. They vere indicted for murder
and were both tried on that charge in tho Home Circuit Court
in October, 1984, That tria. lasted some nine days, at the

end of which the jury failec vo agree as to a verdict and was
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discharged by Malcolm, J. The applicants were remandod in
custody to be tried again at the Hillary scssion ofvthe
Home Circuit Court which commenced in January, 1905,
The date for the re-trial was sct for the 11th of larch,
1965, On that datc when the matter came before Jolfe, J. the
attorneys foxr thce applicants applied for a change of venue of
trial from the Home Circuit Court to the Circuit Court of
Manchestcer., The epplication for a change of venue was on
the ground that widespread and pervasive hostility, bias and
prejudice against the applicants would not malze for their
fair trials within the jurisdiction of tiie Howme Circuit Court
and also within the circuit courts of certain contiguous
parishes. The application for the change of venue was rofused.
The applicants now say before us that their consti-
tutional rights under Section 20, (1) and (5) of the
Constitution have been, are and/or likely to be infringed and
in the light of those circumstances thoey seelk a declaration
from this court consonant with their contention. They also
secek certain orders conscquential on their obtaining the
declaration:
(a) They seck an order that the venue of the
re-~trial be removed from the Home Circuit
Court to the parish of Manchester or another
circuit court as this court deems fit;
(p) that the proccedings on the indictment be
stayed pending a final determination of the
matter; and
(¢) that the costs of these proccedings be borne
by the first respondents or otherwise as the
court deems fit,
Then the matter came on for hearing, Mr, Titter
sought leave to amend the originating Notice of liotion,

Leave so to do was refused since the court was of the opinion
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that the amendment sought would not have added anything further
to the llotice of lotion as it stood:

The applicants have placed rcliance on several affi-
davits and newspaper articles which deponed that persons from
the crowds which, daily during the first trial, congregated
within the prccincts ol the Supreme Court, cixhibited bias,
hostility and prejudice against the applicants. They say
that the oxhibifted hostility, bias and prejudice came from
potential Jjurors; in that circumstance, the evidcnce adduced
at the first trial and to be adduced ot any subscouent trial
was not and will not be subjected to the objective, impartial
and unbiased scrutiny and consideration of a jurv.

They continued to say that this manifest hostility and
bias showed itself every time the matter comoe up in the
Home Circuit Court., As I understand their contention, if the
evidence adduced and to be adduced at their trial was not and
ig not likely to be objectively and impariially considered,
their Constitutional right to a fair hearing undexr Scection 20
has been, or is likely to be contravened, They say that that
contravention or likely contravention ought to be romedied by

this court ordering inter alia a change of venuc for the trial

from the Home Circuit Court to the Circuit Court of lianchester.
Lr, Titter, leading attorney for the applicant, Jenkins,
made eight submissions before the court, The submissions were:
(1) That the uncontraverted evidence on the
applications show widespregd and pervasive
hostility, bias and precjudice against the
applicants.,
Secondly, the cvidence disclosed the existence
of bias, hostility and prejudice within the
jurisdiction of the Home Circuit Court which
embraces the locality of the crime and sprcad,

also, to the contiguous parishes of St. Thomas,
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5t. Catheorine, St. Mary and Clarendon,
Thirdly, that in the environment which cxists
the applicants camnmnot be given a fair hearing
by an impartial court egtablished by law to
vhich they are entitled by way of Sectior 20(1)
of the Constitution; becausce as the unconitra-
verted cvidence show potential juroxrs would be
affected by this - to use his term - wvenon,
lir, Witter went on to say that relying on
Section 20(1) of the Comstitution, an applicant
is entitled to redress under subsection (2) where
he can show that his right under subscction (1)
of Section 20 have been, are, or arc likely to
be infringed.
Fifthly, he says that in rclation to submissions
1 and 2, the applicant, Jenkins, has shown that
his rights have been so contravenced since Jjurors
sworn to trying the issucs of fact in the first
trial wore not agrced on a verdict, in all proba-
bility that thoy woere affected by the bias
cxpressed or that they came under the influcence

.

of a hostile crowd and gathering at the first
trial,

Sixthly, he said that the roprechensiblce conduct

of the crowd and the hostility displaved by the
crowd created an environment within wikich, in all
probavility, it was impossible that <the Jjurors'
consideration of the evidence was unaffected and
obiective and impartial,

Seventhly, he said that the applicant, Jcnlins,
since has shown that his rights under subsection(1)
of Scction 20 is being contravened, he was entitled

to the redress sought. e says that the affidavit
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of Jemnliins, or supporting Jenkins' cause, goes

one vay, i.e. it discloses o flow of bias,

hostility and prejudice towards the applicant

w

T

which has proceeded uninterrupted and undiminished
from the date of the incident to the present day

and he rofers the court to the affidaviis o

ky

Horatio HNelson, ¥.D, Unight ond lliss Lewvis,
Thoe submission by Mr. Jitter was that -~

he said that Jenkins is ontitled to the grant

of the remedies sought; that Justice cannot be

dependent on lynch mob., Such nanifestation of

lyneclr mob should be shut out from our jurisprudence.
He went on, also, to say, that it is not

necessary in order for the State to 2o liable

that 2 particular person was mischievous by

being biasecd, prejudiced or hostile, I have a

notve towards that, "Can a socioty or commmunity

be ever frcece from bias as regards to certain

crimes?V

(:\ Having heard the submissions and having read the

o~

find as Tollows:

Persons from the crowd which were prescnt-daily
at the venue of the trial and on days seit for
the re~trial of this mattor did show hostility,
bias and prejudice towards the opplicants,
Secondly, I find that the State cannot guarantece
that persons in a crowd awaiting the result of a
trial will be free from prejudice, bias and
hostility towards accused nersons, I find there
arc existing Statutes, supervisory machinecry in
place to remove or preclude persons vho are

Itnovn to be or suspected to be bhiased or prejudiced

against persons charged for criminal ofTfences

from sitting as Jjurors,
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Thirdly, I find that there is no proof that
the Stato has infringed the rights of the
applicants under Section 20 (1) and (5) of
the Constitution, neithex is there any proof
that the State is likely to infringe thosec
rights.
Fourthly, I find that the instant casc is not
dissimilar in principle to the coase of Grant

againgt the Director of DPublic Prosccutions,

in which the Judicial Committce of the Privy
Council upheld the decigsion of the Court of
Appceal against granting of rcedress by the
Supreme Court, The attorneys for the oppli-
cants werc asked if they could distinguish

the instant case from Grant'!'s case. Tor wmy
part they have not succeoedoed in doing so and

I am therefore left with the binding pxeccdent
of the Grant's case, I would, in the light of
the above findings dismiss the application for

the dcclaration and the ordor sought.

ALEZAITDERy Ja

Por my part I will be very brief, Now, the applicants,
as I understand it, sought theso declarations and consequent
order on the basis of the uncontraverted ovidence of hostility,
bias and pervasiveness by a crowd in the precincts of Ifome

Circuit Court during the first trial against the two

applicants, Against that background, tho applicants arc

saying that it would be impossible to get o fair and impartial

hearing in the Jjurisdiction of the Home Circuit Court, in

particular, and certain othey designated jurisdicitions mcentioned

in the affidavits of "r, Jomkins, Mr, Tallen and Ilir, llelson,
Having tolken this si®#ance the panel Telt that the

applicants had placed themselves within the principles of

what is popularly called tha Green Bay casc. This was intimated
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to the attorneys foxr the applicants who sought in thieir own
way to distinguisii the Green Bay case ffom this one.

My learned brothers have gone into great detail into
the merits or otherwisce of these submissions and fox ny part,
there i8 no neced foxr me to repeat that wvhich they have stated. 3

Suffice it to say that while the submissions were
being made I toolr great pains to asl: if some basis foir this
hostility eould be shown to the court. Tith all duc respect
T do not believe that there were any direct answers or sug-
gestions given by any of the attornoys for the applicants,
However, a look at the affidavits and vliat I have called the
clippings of the Glcarer attached thercto, it would scom
abundantly clear to me that the basis for this hostility sprang
from reports in the Daily Gleaner in relation to the cyime
itself and I refeor, in particular, to pages 20 and 21 of the
judge's bundle which, in relation to poge 20, contains wvhat
looks lilte o front nage story and photograph in thice popular
Daily Gleaner, dated Thursday, May the 5th, 1903, and continued
on another page - a copy of which is contained in page 21 of
the judge's bundle., Fage 23 of the judge's bundle contains yet
another clipping from the Daily Gleaner, This was daved
Saturday, llay the T7th, 1933 and on this - what appears to be
the front page of the Daily Gleaner -~ there is a hecadnote,
"Seaga Txpresses Shock at Hilling of Schoolgirl®. Scaga there
described is the Prime Minister of Jamaica.

The Daily Gleaner of ednesday, May the 11th, 1933,

a copy of which is contained at page 23 of the Judge's bundle,
has this to sav: “Lightbourne condemns rope killing.” The
article described Lightbourne as the Honourable Robert Lightbourne
0.J., pbusinessman and former legislator. T thinlz it is common
knowledge or can be judicially ndéticed who that genitleman 1is

and the possible influence he may have in this country,
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Page 25 of the judge's bundle has a copy of an
article from Listening Post, dated londay, liay 23, 1203,
under the caption, YSHOCKINGY, an article describing some
very unusual events which took place at the funeral of
Dianne Smith, the deccased,

Uith all that it is my wview thiat it can't be held
surpriging that thero is this hostility of whiclkh the
applicants conmplain and because of where it is coming Ifrom,
that is to say, the Daily Gleaner and the personr or poersons
who are reported to have made statements in relation to the
crime; it is equally not surprising that this hostilify would
have spread as lir. Ilelson in his affidavit has told us,

It is,therefore, not surprising that people whercver

and whenever the txial is to be held will show nore than

usual interest in the proceedings and hostility as the

applicants complain about.,. It is, therefore, also not
surprising that Jonliins, himself, in his affidavit feolt
this way. llow, this was said after an alleged statoment by
a Mre. Glen Andrade, 7.C. about the jury. The attorneys for

J

the applicants sought to limit the effect of what lir, Jenkins

said and meant. In ny view - and T am referring to paragraph 6
of M¥r, Jonkins'! aiffidavit - when he said and I cuoteg #I felt

that if a person who occupied such an important Jdffice in this
country spolie in that way, there was litile chance of ny

getting a fair trial anywhere in Jamaica and cexrtainly not in
the Home Circuit Court.V I am reminded that lir, Jenliins went

on to say - and again I quote - I still hold this belief." The
inference drawn by me is not limited in tne way in whicli counsel
for the applicants would like me to thinlz but rather to say

that there is hostility towayrds or against him, even in the
highest cuarters, in mo 1éas a person than the Dircctor of

Public Prosecutions, himself,
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llow, if this is the view and/or the feeling, it is
my view that this comes within the ambit of Grecn Bayy
becausc if the applicants feel, as Jenkins havoe stated, that
nowhere in Jamaica does he feel - or vo put it in his words -
ilittle chance of getting a fair trial%, in my view this
brings it within the principles oif the Grecen Bay case. As
mach as the counscl for the applicants have sought to dis-~
tinguish this case from the Green Bay case it is my view that
there i¢ no real distinction, and that ceclebrated casé which,
as the panel already told you, binds us,

It is for these reasons, coupled with the reasous
of nry learned brothers that I, too, . must dismiss their

applications,

1N, JUSTICE GOIDONW: lir, Pantxy, lir. Fraser,

are there any other consccuential applications?

i, PANTRYV: My Lord, we would asl: that the

costs be paid by the applicants,

. JUSTICE GORDOIT: TThen you say, 'we!, you
rofer t0.ea7

P, PANTRYs: The Director of Public
Prosccutions,

. TMAZER: Sccond ilespondents, li'Lord, ask
for the ¢osts to be paid hy the applicants,
IR, JUSTICE GORDON: ITow, we have considered

the application of Mr. Pantry for the

Director of Public Prosecutions and lr, Frazer,

on bchalf of the Attormey General and we do
not think that we will accede to vour appli-
cation foxr costs, In that event there will

be no order as to costs,




