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IN THE COURT OF APPEAL

R.M, COURT CIVIL APPEAL Mo, 96/1869

BEFORE: The Hon. Mr. Justice Luckhoo, Presiding
The Hone Mr, Justice Fox J.A.

The Hom. Mr, Justice Smith J.A. (Ag.)

ERNEST JOHNSOIN ve. REYNOLDS JAMAICA MINES, LTD.

HAROLD GENTLES v. REYNOLDS JAMAICA MINES, LTD.

Mr, Re H. Williams for the respondents

Mr., Hugh Small for the appellants.

21t July, 1970

LUCKHOO J. At

On these appeals coming on for hearing it was submitted in limine

“on behalf of the respondents, Reynolds Jamaica Mines, Ltd., that no

right of‘appéal exists in relation to the orders made by the learced
Resident Hagistrale in the Resldent Magistrate!s Court for the parish
of St. Ann on the 5th May,,1966.

The respondents, the holders of mining leases in various parts
of the parish of St. Ann and the owners and operators of bauxite mines‘
in those areas, had made apflicaticn to the learned Resident Magistrate
pursuont to section 57 of the Mining Law, Cap. 253, for a right of
passageway over the respective lands of the eppellants,; Ernest Johnson

-

and Harcld Gentleg, at Orange Park in the parish of St. Ann. The learued
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Resident Haglstrate proceeded to hesr and determine the applicatious and

in esch case made an ovder granting o »richt of passageway in ceritain
L #] & 3 A
terms in favour of the respondents over the lands of the anppellants *

with an awerd of compensation to the appellantis.
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relates to this matter provides as folléws:-
"If the holder of a licence or mining lease, or a person
having permission under section 32 to wmine on an area
the subject of an application, is desirous of obtaining
.
a right of passageway over lands outside the area covered i,}
by'&w-iicence,~lease or application, or if the holder of |
a water rigﬁt is desirous of obtaining a right of passageway
for the purvose of such a water right, but is unable to
obtain ¢onsent to such right, or on such terms as he
considers reasonabley from the owner or occupier of the
land over which the right is denied, he may apply to a
Resident Magistrate for an oraer granting such right of
passageway;!
The appeals purport to.be brought by virtue of the provisions
of section 251 of fhe Judicature (Resident Magistrate!s) Law, Cap. 179;
That section in so far as it is here relevant provideé as followss~
"ees an appeal-shall lie from the judgment, decree or
‘order of a Court in all civil proceedingé esol
By section 2 of Cape. 179, 'Court! is defined as follows:—
"'Court',meéns the Court in which the Resident Magistrate
sits in the exercise of the civil or ciiminal jurisdiction
‘assigned to him as such.® |
Counsel for the respondents, Mr, R, H, Williams, has submitted
that the provisions of section 251 of Cap. 179 must be limited to the.
Jurisdictions which have been expressly conferred by that Law and that
as no right of appeal is exprgsély conferred by the Mining Law in \
relation to orders made by .a Resident Magistrate under section 57 of
thét Law no right of appeal cah enure to any of the parties against

an order made under and by virtue of the provisions of that sectione
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Mr. Williams cbserve hat in contrast certain octher enascitments ~ the

Land Acquisition Law, Cap. 204, section 32(2) and the Land Clauses
1 % = ]

Lowg Cape. 207, section 30 = specifically provide a vight of apuveal

against the determination of the Commissioner of Land in the formex
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and 6T the Resident Magistrate in the latter. If this submission is wel
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t would seem that the eatire proceedings from which the appeals
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. Resident Magistrate purpor£ to be orders made in and under that

have been launched are vitiated for the record discloses, as my brother
Fox will point out, that both parties and the learned Reszident-
Magistrate proceeded upon the basis that the applications were brought

in the Resident Magistratets Court and the orders made by the learned

o+
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Jurisdiction.

Counsel for the appellants, Mr. Hugh Small, on the other hand -

submitted that the learned Reéident Magistrate in the instant case was

adjudicating in civil proceedings and this he could only do in his

capacity as a Resident Magistrate in a Resident Magistrate's Court.

In this regard Mr. Small observed that the applications were filed in *

' the Resident Magistrate'!s Court for the parish of St. Ann. Mr. Small

contended that the provisions of section 251 of Cap. 179 embraced the
orders made by the learned Reéident Magistrate and therefore the appeals

were validly brought.

The expression 'court of summary jurisdiction' is defined in

section 2 of the Interpretation Law, Cap. 165 (in force at all relevant

times) as followsi=
Heourt of summery jurisdiction means =
- {a) any justice or justices of the peace to whom jurisdiction
is given’by any Law for the time being in force, T any
Resident Hagistrate sitting either alone or with other
justices in a Court of Petty-sessions;
(b) 2 Resident Magistrate exercising spzcial statutory
summary jurisdictionj!
In these matters the learned‘Résident Hagistrate was exercising a fpecial
statutory summary jurisdiction. He was therefore sitting as a court of
sﬁmmary Jjurisdiction in each case on an application which could truly
be regarded as a civil proceeding. It is true that he was not sitting
in the exercise of any of thejurisdictions specifled in Cap. 179. 3ut
section 251 of Cap. 179 does not donfine the right of appeal in civil

" . PR % Y .V PO 8z o e ) ade B & 4. P = Y . EI
proceedings to cases where the Resident MHagistrate sits in the exercise

of one or more of the jurisdictions specified in that Law., I embraced all.

those proceedings where a Resident Magisteate gits In the exercise of the

civil jurisdiction assigned to him as a Resident Magistrate (other tha
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spécifically excluded by the section) and therefore includes proceedings
under section 57 of the Mining Law as irdeed it does those under
section 12(2) of that Law.
(;) : ’It is interesting to observe that no specific right of appe ‘%,E
| is given in respect of orders made on-épplication to tthe Resident
Magistrate's Court' under section 12(2) of the Mining Law (which
relates to determination of proceedings in the Resident Magistratels
Court for compensation for disturbance of surface rights of an occupier
by the holder of mining rights) and refereﬁce in section 12(2) to the
Court of Appeal is only by way of specif&ing payment within a fixed
<;§ period after an award made by the Court of Appeal where there has been
- | an appeal brought against a decision pronounced in the Resident
Magistrate's Courts Of course orders made under that section 12(2) are
caught by the provisions of section 251 of Cap. 179, and there is
‘therefore a right of appeal available in respect of those orderse
‘ I would hold that an appeal lies from orders made under
-section 57‘of the Mining Law, Cape 253 and that the objection taken.

in limine is not well founded.
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Cinter slis, that ihere was no v
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FOX J'-‘:\Q:. ‘
By wvirtue of the prOVJ sions of Section 3 of the Judicatu (Penldent

Maglutr ates) Law, Cape 179,.‘eaident Magistrates! Courts have been

established in the geveval parishes in the islond. The provisions of Section L

of the Law make it lawful for the Goverﬁor General to appoint Resident
Magistrates for the purpose of discharging the business of these Courts.
The fact of such appointment empowers a Resident Magistrate to exercise
and administer the civil and crinminal Jurisdiction and the duties of any
Resident Magistrates!' Court in the island. He is the Judge in that Court,
The provisions of Section 143 of the Law direct that actions and suits
shall be commenced in a Court by the lodging of a'pléint' and 'particulars

=

with the Clerk of the Court, who must then issue and caused to be served

upon the defencdant a summons in the form and menner specified. The Law

contains numerous provisions regulating procedure before, at, and after
{J { S 3 9

trial, and defining the powers and duties of the Resident Magistrate and
thé officers of the Court at these différéhtistages.

In this matter, the compeny filed separate actions in the Resident
Hagistrate's Court for the parish of St. Anne The particulars

-

accompanying the plaints were in the form of an gopplication under the
provisions of Section 57 of the MHining Law, Cav. 253 for rights of
passageway over the lands of the respondenis. The Clerk of the Court
issued his summons. The respondents were served. The cases cane on for

triale The Resident Magistrate fo“ the parish of St. Ann sat in his

(g
QD

Court in St. Ann's Bay and heard the evidences The entire proceedin
throughout were in accordance with the provisions of the Judicature

{(Resident Magistratez) Law. A% the end of the case there were

-

subnissions by Counsel for the company and by the Solicitor for the
respondents, The lagistraote gave judgments granting the application

Y uu.

and in accordance with further provieions in Section 57 of the Mining Law,

anonnt of compensation to be paid to the respondents,

wir Selicitor gave verbal notlce of appeal awd applied for a stay of
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ation, Counsel for the company submitied,
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s Hindng Liaw, the company was entitled to "upply to
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tenor of Counsel's submission to the Mag

Goungel for the Comapny then says, for the first time, that the

o
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a Resident Nagistrat~ for an order granting a right of nnfsavew:y” over

the land% of the respondents. - The Resident Magistrate could meke the order
and award compensation to the respondents. In doing this the Resident
Magistrate was not functioning in his cavacity as a Resident Magistrate

in his Court, but in his capacity as a Resident Magistrate exercising the
special statutory jurisdiction given to him by the provisions of Section 57
of the Mining Law. These provisions.were silent as to an appeal to the
Court of Appeal. The provisions of Section 251 of the Judicature (Resident
Magistrates) Law which enabled an appeal "from the judgment, decree or
order of a Court in all Civil proceedings" to the Court of Appeal,; and the
provisions of Section 11 of the Jut¢04ture (Apoellate Jurisdiction)

aw 1962 to a similar effect, did not give a right of appeal from a

judgment of a Resident Magistrate exercising his special statutory

jurisdiction under Section 57 of the Mining Law. The Court of Appeal
was a creature of Statute, It could exercise only such powers as were

conferred upon it by law. It was not empowered to hear appeals from

Y

ident Magistrates under Sectlon 57 of the Mining Law,

judgments of Res
and congequently it had no jurisdiction to review, or competence to

.

pronounce upon the hav strate's decisione. Such seems to have been the

istrate.. The application for

e

stay of e:ecutlon was refused,

[0}
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Before us & preliminary objection to the hearing of the appeal was

made by the Company in terms of Counsel's submissions to the Hagistrate..
I should perhaps make it clear that Counsel at the trial was ‘not the
Counsel who argued the appeals A reply to these submissions which the
zgesls 1s in terms of estoppele An examination
of the record places 1t beyond question that the company commenced and

pursued proceedings in the Resident Hagistrate's Court. Judgments were

iy

delivered in itz favour. The formal orders which were entered by the

o e R N 3. . i v s b I L. T, ~ b
Solicitors for thsz company; and sigaed oy fhe nwuLQqu Hagistrate are
) $ K ¢ PR i R N Il g eI . - EAP LI o ST N oy 1
Q0Ga0, 1Ty b Resident sourt for the warLgn of Saint Lnn?
., ™ -~ -
The Respondanis appeals
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capacity when he sits as a Resident Magistrate in his Court. The campany
surely should not be able to repudiate a factual and legal situvation

which it had itself initiated, and which had received its unqualified

support right up to the-stage of judgments in its favour. But if the g
<:> ~ submissions in its :behalf are éorrect, and it is so that the Resid;né %
Magistrate is capable of exercising only a special statutory jurisdiction 'g
under Section 57 of the Mining Law from which no appeal lies to this Court, ?

there would seem to be no room for operation of the principles of estoppel.

This Court is without jurisdiction, and that is an end of this appeal; dbut
perhaps not of the matters Because, if the orders which the Resident 8
Magistrate made are orders of his Court in the purported exercise of his®
jurisdiction under the Judicature (Resident Magistrates®) Law, they are
(\) orders respecting a matter as to which the Resident Magistratés' Court

would have had no authority to adjudicate, and absolutely ¥oid.

Frumpton v, Pettis 3 Lev. 23, Briscoe v, Stephens 2 Binge 213
Heppily for the company, however, in the view which I take of the
preliminary objection, it is spared the rigors of this Pyrric victory,
éhd the bﬁ;den of commencing litigation de novo before the Resident
Magistrate in a special statutory capoacity under Section 57 of the
. Mining Law. For, in my view, although the meaning of the words “Resident
C;’ vMagistrate" in the Section is clear, this solves only the factual aspect

of the problem. The legal effect which is to be given to the words

remains a matter of considerable difficultys It is in this area that there
is ambiguity. Did the ILegislature intend to designate the Resident
Magistrate sitting as such in his Court, or the Resident Magistrate

functioning in a specilal statutory capacity? Counsel for the company

.

pointed out that, under the provisions of Section 12(2) of the Mining Law,
<“> the owner or occupier of land to whonm coﬁpensation was payable as a
) consequence of the carrying cut of mining coperations upon his land, could
Utake proceedings in the Resident Magistrates® Court without limit of anount!,
Hevcamgﬁ*ed these provisions with those in Section 57 where the holder

of a license or z minine lense zhe wazz desirous of obtaining a rizght of
wr 2y )

& - b
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passagewsy over lands could Yapply Yo a Resident Magistrate for an ordex',
and he submitted that the difference in the language used in the two

-

“mections was delibsrate and for the purpose of pointing the distinction
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between "proceedings in the Resident Magistrates! Court" and "proceedings

before the Resident Magistrate in a special statutory capacity'.

The force of these oubL sions cannot be ignored. They would have
) been stronger if the difference in language had been as between “snnly
(;) to the Resident Maglstrates’ Court! and "apply to the Resident Maglstrate"
As the Law is, the latter phra e could imply that the application was to be
made to the Resident Magistrate as such, and that the form of the

proceedings in the application should“be in the nature of proceedings

in his Court = as well as the contrary implication., The problem is to
determine the intention of the Legislature as.to the effect of the words

"Resident Magistrate' in Section 57. In this respect, there are other

‘(;\ considerations which should bé taken into accounts The Mining Law nmust be

N

considered as a whole. It is designed to facilitate and regulate mining

operations in the Islands A prominent feature of its policy is in the

prov1smons for compensation to the owners and occupiers of land whese
rights have been adversely affected by such operations. In Section 12,
the award of cocupensalion is undoubtedly the result of adjudication by the

Resident Magistrate in his Court. To my mind, this is revealing as to

the adjudicating tribune tend&éz to be deacrlbed by the words "Resident
(;ﬂ Magistrate" in Section 57. Because in that section, the Magistrate is
o/

empowered not only to determine the anount of compe nuatlon but also to

decide.whether the right of passagewsy over land should be grante@jand it is

reasonable to think that where functions are substantially the sane,

and relate to the same subject matteg there wouléd be no difference in the

machinery created for their performance. It should also be noticed that

R AR T
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the Mining Law contains no provisions as to the procedure to be followec
in making applications to the Resident Magistrate. The Legislature must
(f) have intended the proceedings to be in accordance with the Judiceature
(Resident Magist trates®) Lajbiu, in effect, they were iﬁ these cases. This,
tooy is a poinfer as to the capacity in which the Magistrate was required

*

unction in discharging his duties uander Section H7.

Sevtain inceonvenlisnces oab of the conastruction for which
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Counsel argued btend also to invelidate thalt construction. If the contention
of Counsel is correct, the company could have applied to any Resident

HMagdalratey in any placey not neces 1fxlj Janaica,. at any time, and in anz
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manner, It ‘would be surprising if the Legislature intended such a resull.
This difficulty would disappear if the application to a Resident
Magistrate in Sectioﬁ 57 was understood to bg the same as proceedings
\ in the Resident Hagistrates'! Court in Section 12, and governed by the
(:;) | Law and the Rules of that Court. | _ 2 ;f
| An equally serious objection to Counsel;s contention is that, if
he is right, the Legislature would have intended that a person who

considered himself wronged by the decision of a Magistrate's order under

Section 57 would have no right of recourse to this Court though he would

have such a right in the analogous situvation of a decision under Section 12.
This would certainly arouse alarm, If the Legislature intended that
(:> " there should be no right of appeal to th#&Court, and that the order
i of the Magistrate should be final, a clear statement to that effect would
have appeared in the Law, Thé Legislature would not have allowed
this important matter to depend upon construction of the words in the
Lawe It would have been specific,’
In my view, the application in Section 57 is to be made to the
Resideﬁéaﬁagistrate sitting as such in his Court, because this

construction carries out the more probable intention of the Legislature

(:) ~ as to the effect of the provisions. The order of the Resident Magistrate
~under the Section is therefore a judgnment of his Court from which an
appeal lies to this Court.

- T would disallow the objection.




. conferred either by the Constitution, the Judicature (Aprellate

Resident -Magistrate could have exercised that jurisdiction is under the

Judicature (Resident Magistrates') Lawe It is true that the proceedings

Magistrate sat in adjudication on the applications in a court house where

Y-}
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SMITH J.Ae:

There is no right of appeal to this Court unless that right is

Jurisdictidn) Lew, 1962 or some other Law. The 'appellants'! claim this
right by virtue of section 251 of the Judicature (Resident Magistrates!?)

Law, Cap. 179, as, it was said, the adjudications of the learned Resident E

Hagistrate in these proceedings were adjudicatiouns of a civil, as opposed

to a criminal, jurisdiction and were exercised by him in a Resident . %
Magistrate's Court. It was said that a Resident Magistrate has no ?
jurisdiction to exercise any civil or criminal jurisdiction outside of i
the Resideht Magistrate's Court except where by statute he is given
power to do so.

It was pointed out that the form of the proceedings taken by the
mining company was the form used in bringing civil proceedings in a
Resident Mggistrate's Court and that the applications were heard by the

learned Resident Magistrate in that capacity sitting in a Resident

Magistrate's Courts It was said that the only way in which the

were filed in the form stated and that, apparently, the Resident

sittings of the Resident Magistratets Court are usually held. AlLl this,

TR et R AT Y 1

however, does not clothe the proceedings with a character not conferred

by statule and, in my view, would not invalidate the proceedings if i

[

turns out that the Resident Magistratels jurisdiction under secticn 57
of the Mining Law is nol exercisable in a Resident Magistrate's Court.
The applicatiomw by the mining company for rights of passagewpy over

the lands of the tappellants! were made to the Resident Magistrate under

section 57 of the Mining Law, Cap. 253 That section gives a Resident
Hagistrate power to make anr order granting a right of passageway and to

award coumpensation to the owner or occupler of the land over which the

right of passageway is granted. These powers are, undoubtedly, civil in
nature. It is to be poted that anplications unéer the section must bhe made Lo 3

. o s on X " .
stratel, This is Significant, as I shall endeavour to shows

e

a "Resident MNag

Q!
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Section 251 of the Judicature (Resident Magistrates') Low shales




-special statutory summary jurisdibtion, shall lie to the Court of Appeal'ts

- 11

that-"an appeal shall lie from the judgment, decree, or order of a

Court in all civil proceedings'e "Court' as here used is defined

in section 2 of the Law as "the Court in which the Resident Magistrate
sits in the exercise of the civil or criminal jurisdiction assigned to

him as such".  Section 11 (1) of the Judicature (Appellate Jurisaiqtidn)
Law, 1962 provides that Yan appeal shall lie to the Court (of Appeai)

from any judgment, decree or order of a Resident Magistratefs~00urt in #ll
civil proceedings™s Contrast these provisions with those felating to
criminal.appeals. Section 293 of the Judicature (Resident Magistratest)
Law, states that "an appeal from.any judgment of a (Resident) Magistrate

in a case tried by him on indictment or on information in virtue of a .

Section 21 of the Judicature (Appellate Jurisdiction) Law, 1962 provides
that "an appeal shall lie to the Court (of Appeal) from any judgnment of a
Resident Magistrate in any case triled by him on indictment, or on
information in viritue of special statutory summary jurisdiction's The point
to notice is that in e¢ivil proceedings the appeal is frbm the judgment etc.

of a Resident Magistrate's Court, while in criminal proceedings the appeal

is from the judgement of a Resident Magistrates

If the Judicature (Resident Magistrates'!) Law is examined it will be

. seen that jurisdiction in c¢ivil and criminal proceedings is conferred on

the Court, not on the Resident Magistrate. Section 4(2) provides that
levery Resident Magistrate so appointed shall be Judge of such one or
rtiore of the Resident Hagistrates'! Courts as shall at the time of his
appointment or thereafter be assigned to him, shall have and exercise
the jurisdicfion or jurisdictions thereof, and shall be styled the
Resident Magistrate for the farish or parishes of",. Section 65 of the
sane Law provides as follows:

YBach Magistrate shall preside in the Resident Magistrate's

Court of the pérish, and shall there, to the amountsy and to

[

.the extenty and in the manner hereinafter provided, have and

.
aPreLs
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the civil and criminal jurisdiction hereinafter

A

assigred to the seld Court, ond shall zlso have and exercisze

jurindiction in a2ll cases in bankruptey under the provisions

+

of the Bunlopuphey Low and in the recovery of =211 penalties or

3¢9
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" forfeitures to the Crown, and of fines in the nature of
penalties,; under all statutes and iaws now’or hereinaf%er
to be in force relating to the pudblic revénue, and in

(:j\ cases uader the Bastardy Law, and in all Such causes, 5
enquiries, and matters civil or criminal in which by any iéﬁ
any special jurisdiction, duty or power is given to or
imposed on any Judge of a District Court, the Magistrate shall,
within his parish, have, exercise and perform such
Jurisdiction, duty or power."

Apart from the specific matters referred to, this section authorises = ..

Resident Magistrate to exercise in a Resident Magistrate's Court only |
(;‘) . fhe civil and criminal jurisdiction assigned to the Court in the sections

of the Law following section 65. The feference in the latter part of

the section to "all such causes,y encuiries, and matters civil or criminal

in which by any law any special jurisdiction, duty or power is given to or
imposed on any Judge of a District Court™ does not give the Resident
Magistrgtg,any general power. This, as it says,_refers to powers formerl$
'exefcised by Judges of the old District Courts. = - n

' It follows from the above that, prima facie, the right of appeal

(‘) - given by section 251 is from judgments etc, in c¢ivil proceedings in which
the Court has juri ction under the provisiocns of the Judicature
(ReQLdent Magistrates!) Lewe. The legislature, however, has the power %o

extend both the civil and criminal jurisdiction of the Resident Magistratet's

Court, and has done so from time to Uime in various statutes. Whenever this

is done and it is clear that it is the ordinary jurisdiction of the Couxrt
itself that iz being extended the rights of appeal in sections 251 snd 293
(j\ apply automatically to the new jurisdiction. | In the many statulbes in .
’ vhich the ordinary jurisdiction of the Resident Magistrate's Court has been
exteﬁded it will be seen that, without excéption, vherever the civil
jurisdiction of the Court is being extended the term used is "Resident
.hau strate's Court', In eriminal matters the extension is usually in

&

. - Id - o am de
in the Judicature x?“g¢§uat

ates?!) Law and the reference is almost always to the YResident

Hagistrate™ apd not the "Resident Hagistrate's Courtl An example in

Ay ot

Fy

- relabion to the civil jurisdiction of the Court is to be found in tho

350
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Mining Law itself in section 12(2) which provides for the taking of

proceedings in the Resident Macicstratel's Court without limit of-

~amount for the recovery of the compensation referred to in section 12(1).

Other examples may be seen in the Co~operative Societies Law, Cap. 75, secti

5k, the Dividing Fences Law, Cap.10l, section 7, the Excise Duty Laﬁ!~
Cap. 119, section 108 and the Irrigation Law Cap. 168, section 48(2).

It is well known that a Resident Magistrate is given powers under
Vaéiqus statutes which are not exercised by him in a Resident Magistrate's
Court. Under the electoral laws he may count votes, and he is the
avthority for the grant or refusal of licences under the Registration of
Clubs Law, Cape 339, the Metal and Jewellery (Control of Second-hand) *-
Law, Cap. 247 and the Ricycles (Control of Second-hand) Law, Cap. 39.
Under the Enguiry Into Causes of Fires and Accidents Law, Cape. 115 he is
the authority with power to make enquiries into the origin of fires or
occurences causing injury to persons or property. These, and other
such powers and functions, are conferred on the Resident ﬁagistrate
independently of his primery function as Judge of the Resident Magistratetls
Court té which ge is assigned.

Reference has already been made to section 12(2) of the Mining
Law, which zuthorises the taking of proceedings in a Resident Magistrate's
Court in relation to compensation payable under that section. As I have
indicatedg this is an exanmple of the extension of the ordinary civil
jurisdiction of the Resident Magistrate's Court under the Judicature
(Resident Magistrates'!) Lawe If, as contended on behalf of the
Yappellantst, an application to a Resldent Magistrate under section 57
means an appliCaﬁion to him in the exercise of his civil jurisdiction

' 1
in a Resident Magistrate's Courty, there is no difference between the
jurisdiction conferred by this section and that conferred by section 12,
Yet the terminology used to confer the jurisdiction is different. Way
is this so0% If the intention of the legislature in section 57 was
sinply to exiend the civil jurisdictiocn of the Resident Magistratels
Toust ong woul& nave expected the words 'Resident Yazistrate's Courtt
to be used in that section as well. Reference to the provisions ol %
three statutss vhich were in‘force before the Mining Law was enacted

in 1947 way serve to elucidate the matier,

380
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Under the Kingston and Saint Andrew Building Law, Cap. 191 the

Resident Magistrate for Kingston is given power (see section 64) to settie

differences between adaoinxng owners of party structures regarding the

security to be given by one owner to the other for payment of costg and
compensationy or between joint owners of premises as regards expensés.to
be borne by them (see section 73{(c)). These matters are civil in nature
and, on the contention of the 'oppellants', would have to be exercised.

by the Resident Magistrate within the ordinary jurisdiction of the

Resident Hagistrate's Court for Kingston, thus giving an aggrieved party
a right of appeal under the Judicature (Resident Magistrates') Law. But
we find fhat section 83 of the Law.(Cap. 191) provides that "proceedingéh
in the Resident Iaglstr“te s Couvt for Kingston in respect of any matter

arising under this Law shall be conducted in the same manner as

proceedings are conducted in any case within the ordinary jurdisdiction

of such Court or as near thereto as circumstances permit's  And section 8k &#
expressly gives a right of appeal to an aggrieved party "in the same manner
and upon the same terms in and upon which he mlght have appealed from the
decision of such Court in any case wvithin the ordinary jurisdiction of P
such Court'.

Under the Lands Clauses Law, Caps. 207 a Resident Magistrate is the
authority for settling questions of disputed compensation between the
pronoter éf an undertaking and the owner of lands taken or reguired for,

or injuriously affected by the execution of the undertaking (see secticn 23).

Section 26 requires a plaint to be filed in the Resident Magistratetls Court
and the matter to be enguired into in Court. Yet section 27 provides that

the Resident Magistrate "shall have in every such proceedings the sane

power and jurisdiction over such proceedings and over the parties, witnesses,
and all other persons in all respects, as if such proceedings were an

action in such Resident Hogistrate's Court", And section 30 gives a right

of =appeal from Nihe judgment or order of a Resident Magistrate in any such

proceeding on any point of Law', Section A6 is also interestinzg. It

L

oy - - 2. 9. sl et k oy e 1.5 ™M et A £
of zn underbteling the right to apply to the Resident

.

eliver possession of land and provides thal upen such

sident Maglstrate shall deliver posssssion of any such

Jand "in the same way =8 nearly as may be ag such Resldent MHagleztrate

352




O

C\

that the Resident Magistrate shall in the exercise of the jurisdiction

is the Housing Act, 1968 (Act 55 of 1968).  Sections 18(6) and 21(3) ana (&)

]

=

would deliver possession of land upon a judgment for recovery of
possession of land in his Court'. . , : :

A Resident Magistrate is given power under the Mental Hospital

Lew, Cap. 242, to make orders after enquiry for the reception of persons

into the mental hospital (see sections 19 to 22).. Section 2k provideé‘

conferred by that Law heave the same jurisdiction and power as regards the

summoning and examinetion of witnesses, the administration of oaths, and

otherwise, as if he were acting in the exercise of his ordinary jurisdiction.
Section 36 provides for the recovery of amounts due on account of patients
to be recovered in the Resident Ma istrate s Court without limitation as to

amount, clearly distinguishing between matters within the ordinary

jurisdiction of a Resident Magistrate's Court and matters not, namely,

those in sections 19 to 22,

These statutes demonstrate the point I seek to make, contrary to the

contention put forward on behalf of the tappellantst, that where legal

authority is given to a Resident Magistrate to adjudicate on a matter which

is civil in nature he does not necessarily exercise that authority within

the ordinary civil Jjurisdiction of -a Resident Ma 1strate' Court so as to
invest the proceedings with rights available in respect of proceedings

in that Court., If the tappellants' contention is right then sections 83

and 84 of the Kingston and Saint Andrew Bullding Law and sections 27 and 30
of the Lénds Clauses Law are otioses

The stotute, and a vefy modérn one, which bvest illustrates the way
in which the legislature discriminates between the jurisdiction and

functions of a Resident Magistrate and the Resident Magistrate's Court
* t

provide for the recovery in the Resident Magistrate's Court, as e¢ivil

debts due to the Crown, of expenses incurred by the Minister in demolishing
a house under a demolition order or in the execution of works. These are

clear exhensions of the ordiumary jurisdictien of the Residenit Magistrate's

Court. Then under section 23, on wrilien application to him, a Repldent

T IV A A o Y

nhe  may empower the owner or vwrtgagee of a house in respecht o

+

which o notice reguiriag the execuﬁion of works has been served, or a

dens liklon order has been made, to exscute the works or demolish the house
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provides that any order made by the Resident Hagistrate shall be final.

- 16 =

on default of another owner or moritgagee. This has nothing at all to do

with a Resident Magiztratel's Court and sub-section (3) of the section

Section 30 calls for special notice. Under sub-section (1) of that

section a Resident Magistrate may order vacant possession of land or

building to be given to the Minister on complaint made in the
circumstances set out in the sub-section. Sub-section (2) enables the

Hinister to recover in the Resident Magistrate's Court, as a civil

debt due to the Crown, any expenses incurred by him in obtaining possession
of any land or bduilding under sub-section (1), And subwsection (3)
provides for the punishment of certain offenders on summary conviction before

a Resident Magistrate, Subesections (2) and (3) are extensions of the

ordinary civil and criminal jurisdictions of the Resident Magistrate'!s
Court, whereas the power given to the Resident Magistrate under sube
section (1) is not concerned with his Court. Under section 31 a lessor
or lessee of premises in respect of which any ofder or scheme under the

Act has become operative may apply in writing to z Resident Mapistrate

for an order for the determination or variation of the lease. In naking

the order the Resident Magistrate may attach conditions for the payment

‘of compensation or damages by any party to the proceedings to another

pérty thereto. Any doubts as to whether or not the powers cbnferred on z
'Resident Magistrate by sections 30(1) and 31, which are civil in nature,
are exercisable in a Resident Magistrate's Court are removed by sectiocn 53
which ﬁrovides that "“any person aggrieved by any decision of a Resident
Magistrate may appeal Lo the Court of Appeall, The grant of this r%ght

of appeal would be guite unneceésary if the Resident Magistrate exercised
these powers within the civil jurisdiction of a Resident Magistrate's Court.
Be it observed that the right of appeal in section 53 is not concerned

with the extensions of the civil jurisdiction of the Regident Magistratets

Court in sections 18, 21 and 30{2).

I knew of no presuuption in favour of a right of appeal. Iwearuned

g

e
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Tor the Tappeilantst submitted that in the absence of a speciflc

enactment taking away the vigzht of appeal this right must exist. He cited

ne suthority which supports this submission. Re De C. &n Infant (2965)

10 ¥,I.R. 280 was cited by boih learned Counsele. In that cuse it was
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that there was no right of appeal from an order made by a Resident
Hagistrate's Court in proceedings under the Adoption of Children Law, 19
In delivering the judgment of the Court of Appeal Duffus, P. said (at
page 281):m | ?

"The matter is one which has caused us considerable anxiety

as it would be a grave injustice to deny a perscn a right of
appeal if such a right existed. On the other hand, the Court of

Appeal which is a creature of statute cannot go outside of

the Law and clothe itself with a jurisdiction which it may not

95

haves UHNo person has an sutomatic right of appeal from a k.

Court. The right of appeal must be given by the Legislature and

it is usual to set ocut in the relevant statute in clear

bo

language the right of appeal and the powers vested in the appellate

Court. Similarly, when the Legislature intends that the order

of a Court or other body or authority shall be final, a clez

statement to this effect usually appears in the relevant Law,
The last sentence in £ﬁis pascsage does not support Counsells submission

referred to above., The fact that the legislature does not state in a

stature that the order of a Court or other body shall be final does not

create a right of appeal. There was no such statement in the Adoption

of Children Law in relstion to proceedings in a Resident glctratels
Court yet it was held that there was no right of appeal. The burden
is on the person clainming that he has a right of appeal to show that he
has been given that right by statute either expressly or by clear
implicatione.

It is to be observed that even where jurisdiction is given to a

Resident Hagistrate's Court, as distinct from a Resident Magistrate,

outside of the Judicature {Resident Magistrates') Law this do s not

necessarily create an automatic right of appeal. An example of this is

v

Adoption of Children Laow, as XEe De C., iAn Infant (Supra) shous. Another
v 4 []
exanple ig the Workmen's Compensation Law, Cap. 413 where claims for
P 3 X
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bions under

te's Court and = vight of appeal iz created by the Law itsceli,’

1.
‘

I have endeavoured to ghow by the rother lJenglthy examination of

)
1

o

2
L

¢k

our statutes,

- " Ao g oY
here are many ners Lo ““;nﬂ I cowld have refsrred, that

the

e T

erens Sag




witen a power is given by the legislature to a Resident Magistrate it is not
necessarilj tne exercisable in a Resident Magistratel!s Court and under
the provisiohs of the Judicature (Resident Magistrates!) Law, Further,
that whenever the ordinary c¢ivil jurisdiction of the Resident Ma ;.rate‘s
Court is being extended it is the Jurisdiction of "the Court!" that is
extended and not of the Resident Magistrate. This has to be so for the
sake of accuracy and consistency because, as already stated,; the civil
Jurisdiction is conferred by the Judicature (Resident Magistrates') Law
on the Resident Magistrate's Court and not on the Resident Magistrate.np
When the relevant provisions of the Mining Law are looked at in the
light of these considerations the gignificance of the reference to
“Resiéent Hagistrate's Court! in section 12 as against "Resident Magistrate!
in section 57 should be revealed. It is because the Jurisdiction to be
exercised under section 12 is that of the Resident Magistrate's Court under
the Judicature (Resident Magistrates'!) Law as extended by that section
why reference is made’in’ﬁhe section to an appeal to the Court of Appesla
In my opinion, the jurisdiction conferred on the Resident Magistrete
by section 57 falls into the category where a right of appeal has to be

shown to exist independently of section 251 of the Judicature (Resident

Loen

Magistrates!) Law, The fact that t1 Clerk of the Courts is the person

Py

on whom the duty is pluced by sub=section (&) of section 57 %o post a
J by

[¥3

copy of the Resident lagistratels order to the Connissioner of Mines is no

e

indication that the Resident Magistrate is exercising functions in a Resident
Magistrate's Court, Un¢er the electoral laws the deposit to be nmade by
an applicant for a recount of.votes is required o be made with the

Clerk of the Courts but this does not alter the fact that the Resident

Magistrate does not count the veltes in exerclse of his funciions in a
Resident Magistrate's Courte

t
I resret that U rmust resvectfully dissent from the conclusions

R vl Ay nmobd 57 o0 Lty
strate undor sscubion I AR R VY B

MHining Law and I would uphold the preliminary objection.
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LUCKHCO J.A:

By a mgjority the objection taken in limine is

<;\‘ overruled. L

C
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