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The applicant ané the first defendant have bheen twice

married and twice divorced. They were first married, apparently

in England and the matfimonial heme was in that country.
p

In 1559 the first defendant’s health nictated that she shouls

return home to Jameica. BAnd so she dic. TIr 1957 on the first

Gefenaznt's petition thiz warriage was dissclved on tihe dround

of deserticn, $he second trip to the altar was in 187%.

Eny hope ¢i meatrimonial contentment was not realized. In 19487,

again on the petition of the first defendant, there weg &

disscluticn of the marriage - this time on the ground that

the parties had been living apart continuously for more than

five yearz. Between 1567 an¢ 1571 the first defencant acquired

a lot of lan at 8 Montcalm Drive, Kingstcn 19. & house was

A DCUsE Was

FEREFICIAL INTEREST for premises
situate a2t 2 ¥ontealn I Drive, Kingsten




puilt on this lcot, the constructice ¢f which began in 1274,
was completed in 1876. An agreed estiﬁat@ ig that the cost
o the 1ot anﬁ the constructicn of a hpuse thereon at the
time of completion is Ninety five thousand dollars. Tuis

iich will be hereinafter he referrad to as ‘the p
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[
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was the asatriwonizl hkome. It was registered in the sole
name cof the firsﬁ Gefencant who in 1981 transferred the
property inte tha j@int names ¢i her li ard her brother,
the sccond defendant. It is in relaticmn to the property
that by way of zn anended Grigimating SUMRCRES pursuant to
sectionleé ¢f the korried Fomen“s Froperty Act the applicant
now sceks the ifollowing relief: -

{1} & caclaration thet the First Defendant anc

the aApplicant zre joint owners of the popciicial

interest in premises situeated at o Mentcalm Drive,

RKingston 1% in the Perish of Saint Andresr wiith

the Appiicant having a2 bencficial Interest

awcunting to one-~hali ¢f the said proporty.
{z} A declapration that the Seconcnamed Defendant

has no beneficial interest in the property ono

‘therefore not legally entit@ed to any share

in the property having given nce censideration

for the azcouisition or improvement of the property.

Consequentizl ordere were 21sc sought.

As the leggl estate in the property was vested in
the first cefencant the aprlicant in order to succeed hac
Lo be estzblish a ccnstructi?e trust Ly showing tiat it
would ke inequiteble for the legal cwner to claim sole
beneficial CWNEY S ﬁlp, Thig requires twe matters o be
cemenstra ¢ aGe {aﬁ that there was =z écmman intention that
vetn should have e bencficiel interest: (L) that the cisimant
has acted to his ¥y her deztriment on the basis Gf-th&ﬁ COIEnOn

intenticun. These principles were stated by Sir ¥icolas Provne



-~ #ilkinscn V.C. in his juhcmep+ in Grant V. ngards ang Another
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it wage 127 G. fhcv have been approved

in cur Court of Appea 1 1n Azan Scch ho,J:/ut {unrerﬂrtea}
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anc I will accoxdingly ke guided by tnemo I think bhowever,

shculd be recognised that although the principles axe
stated in a menner which i ?t'sugge5t thiere are distinect

end separate “limbs®, this may not in all cases be so
because it mey well be the acts «f the claimant frem which

the commeon intention is to be inferred. In other wordés it

is not always pcsSible to isclate "limls™ {(a) from "iimb® (k).

In the Synamic of the circumstances both "linbe® may become

inextricably intertwined, I find su bfcri Zor my view in the

speecn ¢f Loere Diplcock in Gis 1pu V. Gissing (127061 2 REXR

PRSI

760 at page 790 F § € where he saidi-
YAn express agreement Letwean spouses
as to their respective beneficial
interests in land conveyed intc the -
name of themw cbviates the need for
showing thet tihwe conduct oif the
spouse inte whose name the land was
conveyed was intended to induce the
other spcuse to act to his or her
detriment on the faith of the promize
of a specified baneficial interest
in the land angd tone octhier spouse so
acted with the intention of acquiring
that bereficisl interest. " The agree-
ment itself discloses the comndn
intention raecuired to create & result-
ing, implied or constructive trust.
Rut parties to e transaction in
connecticon with the acguisition of
land may well have formed a commen
intention that the beneiicial
interest in the land shall be vested
in them Jjointly without having used
express words te communicate this
intention to one another; or their
regollections ¢f the worus used may
ke imperfect cr crntlicting by the .
time any ¢ispute arises. In such &
case ~ & CcOUmOn one where the pdrtteq
are spouses whuse marriacge has broken
Gown - it may -pe able possible to infer
their commeon intenticn from their conduct.

In the instant cage it is net contended that thzre

foel s

as to the

p

was anvs expre"r agreement between the spouss X

respective beneficial intorest ts. ‘the applicant says that

there was a cormeon intention that e should derive a2 hene-
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ficiazl interest in the property. Axe there any guidelines

in the determination of the question as to whether thcre was a
commcn intention? In discussing this issue Nurse L.J. said

in Graﬁf v.mggyggﬁé;gnd Anéther at pages 120 H and& 121 A and B.

"In most of these cases the
runcarental, and inviariably

the most aifficult, question

is tc decide whether there

was the nNecessary comacn

intention, Leing something

which can only be inferred

from the conduct of the

perties, almocst always from
- the oxpenditure incurred by

them respectively. In this

regard the Ccurt has to lock

for expenditure which is refar-
able to the acqguisition of the
houses sce per ¥Fox L.J. in Burans

v. Burns [19%4] Cr.317 3284 ~ 325C.
If it is found tc¢ have beesn incurred
such expenditure will perform the
twefold function of establishing the
common- intention and showing that the
claimant has acted upon it.

There is ancther rearer class
vf case, cf which the present may
be one, where, althcugh there has
been no writing the parties have
erxally declared thewselves in such
a way as to make their common
intenticn plain. Here the court
dees not have te lock for conduct
frcw which the intention can be
inferred, hut cnly for conduct
which amcunts to zn acting uvpon it
by the claimant. And although that
comduct can uvndoubtedly be the
incurring cf expenditure waich
is referable t¢ the acouisition
£ the housz, it need not necesszari-~
v be so."

o
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Furse L.J. at page 122 in c¢iscuszing the guality of the
conduct to gqualify in the second cateyory (supra) is of
the opinicn that it would be concuct which no cne could
reascnable have ez§ééted the claimant to.embarklon unless
such claimant was to have aﬁ'interest in the property.

I adept there guidelincs.

1

~

iexe the applicant straddies hoth situations. e ways

by

he has contributed to the purchase nrice of the lot and to

tiie cost of the constructicn of the house and he farther reiies

i ' Ay'S, Sollle ause he was to have
on acts which, he says, he embarked cn because h



gfefore:goinyg to examine the evidence I wish to
state that %ie test to be applied in respect to the inferences

to be drawh is.that:-

"iihich is reescunsble man woeuld

drav from their words or conduct

and not Lo any subjective inten-
ticn at the time of the transaction
itzely. Fax Lerd Diplock in
Gissing v..Gissing at pace 789.7

He doubt because of the'influence ¢f the concept of proprie-
tary estoppel on this branch of the law it seems that there
is a burden on the legal cwner to necative the contenticn
that the applicant’s acts were nct acts done becauvse he
was to have interest in the chpérﬁyo {fee b:aﬂt V. Dowards
ang anqﬁﬁér er Sir ﬁicclas growne -~ ¥ilkins V.C. at page
1302} . Andé now to the evidence.

The applicant aszerts that.ﬁé éént tWo thousand

pounds as nis cuntribution to the purchace price cf the lot.

kS

The first defendant deniss thisz. It iz mere than remarikable

N

that no where is suéh a eignificant .factor mentioned in hi
aifidavit in support ¢ his summons. I am of the view that

this asserticn wag a mere afterthoucht. ke said s¢ in

him to list the financial csntributicns-to whilch he made
reference in paragrapp twenty of his affidavit. It was thoe
last item he enunorated. Be was sufficiently bLold to meke
this aserticn =ven after in cross-examinaticn he admittad
{2 nd only admitteé after controntation) that in Junce 1972
he had written to the first defendant from Lngland pertain-
ing to the Iot saying that because of commitments he coula
not f£all in right away andg would exvlain later. In tha
context ¢f the cross ezamination the only meaning attribug-
able to not being abléxte £all in right away 1is that he
could not upcertake any financial chligations. Let me state
that there is no eviaen&e that any reques# vwas ever made

cf the ap

Li¢]

-Licant bv the first cefoendant for any financial
ey



egsistance iun regpect of the

w3

roperty. I reject this

azserticon that twoe thousand pounds wag sent te - the first

detendant. The applicant alsc contendad that he contributed
six thecusand dellars towards the constructien ¢f the Louzo

ne swore as follows iyn paragrapin fifteen of his affidavits
"hat I recall during the construction
ot the nr ises anc close to its
completi & six (L)
thousand WGlLdlS %'yUG@oGGﬁ Irom

the firm of At*crneys sudah,

LDences, Lake Munes Limited on

Luke Street, dfingston uaing _
property owned jointly by mysels

and the first defendant as security.
hewever, I was scolaly rLrQGLSLJlQ

for its repayment enc have since

on Wy oW repa¢ﬁ tue loan inclugive

¥
} -
'g

Te suppoert this contention which also denied by the
rst defencant the applicant savs that a rortage was telken
On premiszes at 3 Favorita Avenue. 5B copyv of tiils title
was Ly ccnsent tendered as Exhilit 2. Indeed that rroparty
was at the metorial time registered in the names of the
epplicant and the first defencant. It is true that a
mortgege ie endorsed thereon., Sut the date is 1978 and
the Cwm,luilbﬂ of the constructicon of the house was in 147&¢
Further tic mortgagees were bvelyn Maud Cox and Patriciz
borothy Cooke. This mortgage endorsed oﬁ the titlce whnich
the applicant puts forwerd zs proof of his sincerity was
cischarced at the time oF

I reject this contention,

ne financial-contributicn by the applicant which is referransle
to the acguisition of the property. According 4ly he heas
failed to show any expenditure which couid perforn the
twciola function of establishing 2 ccmmon.inpag?ipg Fal &
_sugwing_that he has actec upon it. But the applicent
ténérgénefiéial-inéerest if his conduct is
such that it cen be saic that he had embarked on that cours
because he was to have an interest in the property. ‘fo this

We now turn,



The applicant relies on
{i} The first de

hir while he

the followring

fendant had writ?

nim about the lot she wad a

that was where the matrimonial

- a

vonld be bullt “for both of us®.

(ii} He vlanted orangs and ackee
L and had the

his expense

FnT

(iii; The front wa

11 t¢ the prope

rt

¥

wa

factors:

nome

orance troes spraved at

o onee

Lrekan down ang he had it replaced at

;18

{iv) He had built & thirty-eight foct walkway

hegide the house at a2 labour cost of two

hundred dollars.

{v) “hile the hcuse was being built he resiced
i the watchuran's hut.
{(vi} He cocked for the workmen caily at his
expense.
{viz) ke distributed neainte aud other materials.
: {viii)} He, while he was living in the matrimcnial
home that is up until 1926, peaid the utility

bills which

{ix) e emxloyed

It is moest instructive
tions of the applicant and the
lay the benetficial interest in
{13 before the first.

had her own: prope

{2) - In 1$57 both parti

nome in their join

wers in his name.

a full tipe gardener

to locck at the

g

first defendant

i

each of those pr

I

no

ope

riy a2t 4 Stanfield

nt nanes at 24

Load

rti

CE,

es acguired a matrimcnial

Gately Eoad

wherein

warriage the first defendant

property acguisi--

Loneon
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ourehase price 0f the pronerty can now maintain bis
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be the benceficary.” &Her stete of mind ip indicative that

if she intendod for the eapplicant to noave o bepneficial
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ground, just deseribed the spplicant can find no cominrd
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position:: . what I buy wirth mg; money is mwine. What you buy
with your money is ycurs. If this'is so, then the appiicant
cannot be heard to say he has acte. to his detriment on the
faith that he was to have an interest in the property.
In any event what has he done? I accept that
he planted scne orgnge.trees‘an{ thet he has had them
snrayed. 1 accept that he stayed in the watchmap“s hut

Suring & gnlficant part cf the construction period.
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