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ROWE, P:

Her Honour Mrs. Z. McCalla, Resident Magistrate for St. Andrew
ordered The five appellants who were tenants of five similar apartments at No.
Z Norbrook Way, St, Andrew, fto quit and deliver up possession of the separate
apartments on or before April 30, 1988 on the ground that the apartments were
reasonably required by the landlofd for the purpose of being repalred,
improved or rebuilt, By consent, the five cases were tried together and
although there were five separate appeals, they were all heard together. The
appeals were allowed, the Orders for possession were set aside and the
respondent was ordered to pay costs of the appellants in the Court below and
costs fixed at $50,00 In respect of each appeal. Herein are the reasons

which guided our judgments,

/445




| =0

2,

Mr. Johnson, the respondent, bought the demised premises
from Life of Jamaica Ltd., and went into possession during the third week
of March 1987, On March 25, 1987, wlfhln days of entering into
possession Mr, Johnson served notices to.quit to expire on Aprit 30, 1987,
upon the. appel lants under Section 25 (h) of the Rent Restriction Act,
claiming that he deslired possession because the premises were reasonably
required by the landlord for the purpose of being repaired, improved or

rebuil+,

The tenants did not comply with the notices to quit. In May

1987, the respondent caused a draft lease t¢ be circulated to each
appeliant offering a two-ycar lease a2t a rental of $2,500.00 per month

and In addition a security deposit of $2,500,00.
with him,

The tenants joined issue
They made an application to the Rent Board to have the rent

assessed under Section 19 of the Rent Restriction Act., Further, they

tendered as rent sums considerably less than the $1,200.00 they were paying

at the tlme when the respondent bought the premises. The respondent has

steadfastly refused to negotiate these cheques.

The learned Resident Magistrate admirably summarised the
respondent's evidence as to his reason for requiring the premises.

She said:

"The Plaintiff rellied on Section 25 of
the Rent Restriction Act and gave
evidence that he required possession
of the premises as he needed to
recondition the furniture, construct
2 balconies fo the front of the 2
blocks of apartments and effect
repalrs by removing the worn carpets
from the floors of all the bedrooms
and the greater portion of the living
rooms of these apartments and to
replace them with parquet flooring,™

Mr. Johnson who Is a Civil Engineering Confractor maintained
in his evidence that the process involved In the laying of parquet flooring

was a dellicate and elaborate one which could not be performed while the

tenants were in occupation. His expert witness Mr, Samuel Martin gave a

full description of parquet process. In examination-in-chief he said his
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company normally asks for vacant place especially when polyurethene
finish Is belng used. |t would not be possible he sald to lay parquet
In the entire apartment with people Iiving in I+, But In cross-

examination Mr, Martin sald the very opposite:

"Oh yes | have parquet floor of residents
(where) they did not move out. | have
done this on one or more occasions. In
cases where Inmates don't move out it
takes more time," "

Two of the apartments at No. 2 Norbrook Way were parqueted
by Mr. Johnson but the contract had not been awarded to Mr, Martin's
company although he had tendered for the job. On that state of the
respondent's case, the learned Resldent Magistrate found that the par-
quet flooring could not be done while the appellants were [n occupation
and based herself on what she described as the “unchalienged evidence
given by witness that empty apartments required for work to be done."
Mr. Tenn has quite rightly challenged this finding by the learned
Resident Magistrate. The parquet flooring could be more efficiently
compieted 1f the rooms were vacant but It was an over-statement and
contrary to the positive evidence of Mr, Martin o hold that such work
could only be done If the apartments were vacant.

One factor of some importance was the time required for putting
down the new flooring. The respondent estimated that the work couid be
completed in four to six weeks, At the start of the negotlatlions between
the respondent and the applicants the respondent had suggested that he
would re-locate two tenants In two refurbished apartments while thelr
apartments were re-decorated and continue this until the entire complex
was completed, T¢ this proposal the tenants demurred on the sole ground
of the Increased rental to $2,500.00 per month when they returned to
their old apartments, But the tenants were prepared to co-operate. Each
sald he or she would voluntarily remove personal belongings from the
apartment, go on vacation from present employment, and return fo the

apartment when the repalrs etc., were completed., In so doing they would
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be retaining possession of the apartments, payling their normal rent and

at the same tTime facilitating the work which the landlord wished to

undertake, At the time of the hearing before the Resident Magistrate

this temporary alternative was still possible, but the proposal by the

landlord to temporarlly re~locate was no 'onger possible as he had by

then rented the two

-Unoccupled apartments,

The learned Resident Magistrate visited the locus In quo

and referred to her visit in her findings of fact. She sald:

"The Court at the invitation of Counsel
visited the locus In quo and after
careful |y considering the evidence and
the submissions of both Counsel!l found
that:

(1)

(4)

(3)

(6)

The Plaintiff had a2 genuine
need for possession of the
apartments occupied by The
defendants for the purpose
of installing new parquet
flooring.

The carpets in all the
apartments are worn,

The painting and recondition=~
ing of the furniture can be
done while the defendants
remain In occupation.

On the question of the
construction of the balconies
there is not sufficient
evidence that Plaintiff Is In
a position to commence the
work In the necar future,

Parqueting of the floors cannot
be done while the defendants
remain In possession (Court
accepted unchallenged evidence
given by witness that empty
apartments required for work
to be done).

The Court In giving very care-
ful conslderation to the

question of temporarfly vacating
the premises for the work fo be
done considered that not only was
there no agreement by Plaintiff
to this proposal (for reasons
stated by him) but in the

opinfon of the court there were
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" too many uncertainties Involved and

the court felt that Section 25 (9)

of the Rent Restriction Act Is
applicable and in these circumstances
the Plalintiff is entitled to an order
for possession of the premises,"

The relevance of Sectlon 25 (9) of the Rent Restriction Act
to the clircumstances of this case 1s not immedliately apparent. A
landlord who obtalns an Order for possession under Section 25 (1) (h) on
the ground that he desires possession for purposes of repalr, etc., who,
without carrying out such repairs, re-lets the premises to another person,
commits an offence under the Rent Restriction Act., That provislion cannot
favour the landlord a- against a tenant who 1s contending that the land=-
lord does require the premises for repalrs, Further the tribunal of fact
cannot make an Order for possession under the repair/refurbish provision
unfess the Court Is satisfied that having regard to all the circumstances
of the case less hardship would be caused by granting the Order than by
refusing to grant it, and specificaliy the Court had to consider whether
at the time of making the Order other accommodation was avalilable to the
Tenant ~ vide proviso to Section 25 (1) of the Rent Restriction Act.

The Rent Restriction Act provides a comprehensive scheme of
control of rent as between landlords and tenants in respect of dwelling-
houses, public commercial buliding and building land. Under that scheme
The standard rent is to be determined by a statutory tribunal, viz.,

Rent Board or Community Rent Tribunal, and until such a determination Is
made the standard rent is fixed by Section 17 of the Rent Restriction
Act at the rental at which the premises were let In the same category of
letting on July 1, 1976; or if they were not let on that date the rent
at which they were last let before January 1, 1976 or if the premises
came Into existence after January 1, 1976, the rent at which they were
first let, Provision Is made In Sectlon 21 for Increase In the Standard
Rent and one of the clrcumstances Is by any amount sanctioned by the
Appropriate Rent Board on the application of the landlord where "the

landlord has Iincurred expenditure In effecting:
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"(1) substantial improvements or structual
alterations In the premlses; or

(11) substantlal Improvements to the
amenities of the premises ceveceses”

It 1s a matter of publlc notoriety that the Rent Board in
the CornorateArea Is wholly Incapable of performing its statutory
functions in an efficlent and satisfactory manner in fixing standard
rent for all the controlled premises in the Corporate Area, Public
utterances from every concelvable quarter confirm that in the state of
near col lapse of the Rent Board as a rent-fixing body, landlords have
resorted to market factors. This case, however, has nothing fto do
with the morality of the issues and must be decided within the frame-
work of the Rent Restriction Act.

Dr. Barnett was plainly right when he submitted that It Is
a reaschable and leglitimate objective for a landlord o wish to preserve
and enhance the equlity In his property by repairing and refurbishing it
and In the process to be able to earn the right Yo Increase rental. But
the real lIssue [s whether the landlord Is entitled to possession in
order to be able to carry out the projected work.

Dr. Barnett submitted that the finding of the learned
Resldent Maglistrate that the landlord required the premises for repairs
Is unassallable. True the tenants did not make any request for repairs
or re-decoration, but In the view of the landlord he did not have to
show that he reasonably requlred the prémlses for repairs., |t was
enough he sald 1f his deslire fo repair was not an arb|+rary, capricious
one, but a genuine desire, The distinctlon between "reascnably required"
and "required" has received judiciel recognition and for these purposes

the experience of the Court of Appeal In Trinidad and Tobago is instructive.
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Douglas v, Pereira (1966) 11 W.1.R, 20 was decided under

the Rent Restriction Ordinance of Trinidad and Tobago. Wooding C.Jd.

sald:

"When the Ordinance speaks of premises beling

reasonably required the landiord must show

a present genuline need. When however it

speaks of premises belng required, we are

of oplnion that i+ Is thereby signifying

that the landlord must show a genulne desire,

want, inftention, call 1t what you will -

something short of actual need."

The Rent Restriction Act contains some similar provisions

to the Rent Restriction Ordinance of Trinidad and Tobago and in
Section 25 (1) (e) of the Rent Restriction Act an Order for possession can
(:> be made 1f the landlord reasonably requires the premises, being a
dwel l ing~house or commercial premises, for his own‘use. We are of the
view that [t 1s proper to infer that the standard of proof required of a
landlord where he can only obtain possession If he "reasonably requires"
the premlses Is a higher standard then if he merely “requires" the
premises, A Court could not be persuaded that a landlord required the
premises for repalrs If the work tc be done Is of an inconsequential
nature or is a mere sham to gain possession,
(::> In the Instant case the respondent determined that he would
Install pérqueT flooring although he had no knowledge of what type of
flooring lay beneath the carpets. By putting down parquet flooring in two
of the apartments he demonstrated that he was serious about the floor

change and there was therefore evidence upon which the Resident Magistrate

coutld say, apply]ng the test In Douglas v. Pereira that the landlord

required the premises for repalrs,

In Douglas v. Perelra the Order for possession was upheld on

{~—) evidence that the premises were in a bad state of repair, that they were
getting progressively worse, that in the view of the city engineer they had
reached the potentially dangerous stage not sufficlient to warrant a

demol ition Order but sufficlently dangerous for a warning. The repairs
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could only be conveniently, effectively and economically carried out 1f
the appel lant whose portlon of the bullding was not In nearly as bad a
conditlon as the rest of the bullding vacated the premises,

The landlord Is required to satisfy the Court that less
hardship would be caused by granting the Order than by refusing to grant
It. On the question of hardship the learned Resldent Maglstrate made no
finding. There was evidence that some of the appellants had been living
on those premlses for a number of years, In one case for as long as
fifteen years. The respondent adopted an aggressive attitude to the
Improvement of his property almost from the moment he took possession
and was unwilling to have the tenants with whom he bought the premlises,
unless they pald more than double the exlsting rental. As the learned
Resident Maglistrate found, the tenants were endeavouring to alleviate
the hardship but the landlord did not agree to thelr proposals. The
true rule, however, is that the duty falls on the landlord to show

hardship.

in Valrie Thomas v. Beverley Walker R.M.C.A. 18/84 (unreported)

Judgment on Nowember 22, 1984) this Court approved of the decision In

Quinlan v, Phillip (1965) 9 W.l.R. 269; and Mcintosh v. Marzouca (1955)

6 J.L.R. 349 and said:

"The two cases clted above make It
perfectly clear that the onus is
upon the landlord and the landlord
alone to satisfy the hardship test
and this would include where
relevant, any question as to the
avallabllity or sultablllity of
alternative accommodation. There
was in the instant case no onus
upon the tenant to show that she
had made reasonable efforts to secure
alternative accommodation."

/452
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The evidence In the Instent case went no higher than to
show that the respondent would suffer some inconvenlence In executing
the work of re-flocoring the apartments. Clearly the learned
Resldent Maglstrate mlsconceived the purpoff of the evidence of
Mres Martin, the parquet expert, and her finding of fact that the work
could only be done when the apartments were vacant was against the
welght of the evidence. This Court Is always reluctant to Interfere
with the exerclse of discretion by a trial judge, nevertheless It 1Is
clear from the Reasons for judgment that she did not consider the
question of hardship In relatlon to the proviso to Section 25 (1) (h)
and instead relied upon Section 25 (9) which had no relevance to the
case, We did not feel bound In this case to support that exercise of
discretion upon which the Orders of possession were based, The appeals

were accordingly allowed,
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