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GORDON, J.A.:

On 15th February, 1%%3, the motion for conditional leave
to appeal to her Majesty in Council brought by the appellants
was refused. We now place on record cur reascns.

On 3lst January, 19%92,Reckord J granteé the Plaintiff
leave to enter final judgment in thie writ brought by the
respondent against the appelilents. Hotice and grounds of appeal
were filed by the appellanits on 14th February, 1%9Z and there-
after nothing was done by them for severzl months. By a motion,
supported by an affidaéit dated 20th September, 1952, returnable
bn 26th October, 19%2Z; the respondent prayed for the dismissal
of the appeal for want of prosecuticn. Spurred to action, the
appellants by summons supported by affidavit scught leave to
extend the time within which to file the record and an order that
they have leave to file the record within twenty-cne days from
the date of grant of extension of tiﬁe. The applicaticns were

heard by this Court cn 17th Hovember, 1592. The appellants were
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denied the extension of time they scught and the respondent's

motion was granted by an order:

"That the appellants' appeal be dismissed
for want of prosecuticn and that the
appellants dc pay the ccsts of the appeal
to be taxed if not agreed.”®

The writ filed in this acticn is endorsed thus:

“l. The cdefendants made two (2} jocint and
several promisscry notes datec March 7,
1989, both payable tc the order of the
plaintiff on demand.

2. One of the promissory notes was for Six
Millicn Fcur Hundred and Fifty Seven
Thousand Dollars ($6,457,000.0G) with
interest at the rate of 1% percent per
annum 25 well after @s before maturity.

3. The cther promissory ncte was for Four
. Millicn Six Euncred and Thirty Thousand
o Dollars ($4,636,000.00) with interest
at the rate cf 19 percent per annum as
well after as before maturity.

4. On November 13, 195§, at the Plaintiff's
place of business at 14-20 Port Royal
Street, Kingstcn, the plaintiff presented
the szid nctes toe the defendant for pay-
ment but they were dishconoured.

5. The plaintiff claims against the
defendants jointly and agzinst each of
them severally the principal sum of
Eleven Hillicn and Eighty Seven
Thousand Dollars ($11,087,0006),
together with interest therecn at a
rate ¢f 1% percent per annum from

_____ March 7, 1989 until payment or judgment.
: As at Hovember 15, 15%0, such interest
amcunted to $3,572,447.10.7

At the hearing of the applicaticn for summary judgment, the
appellants sought leave to defend the action on the basis, inter alia,
that the note for the larger sum was negotiated con behalf of one of
the defendants® companies. Reckerd J. found that there was nc
triable issue, anf there was nc defence tc the acticn. In his

judgment he found inter alia:

"The plaintiff basced its claim c<n the
promisscory note, not on the lcan. The
first defencant has not deniad¢ that the
nctes were presented and dishoncured.
.-+ The note did not bear the seal cf




"the company and therefore it could nct be
regarded zs being signed by the defendants
cn behalf of any company ..... There
has been nc assertion that money was not
lent. BMissing from the defendants’
affidavits was & statement of what they
say is owing.

There is ncthing on the face of these two
promisscry notes to suggest that they were
ctherwise than personal lcans tc the two
cdefendants. I f£ind that they signed the
notes and authorised the plaintiff to £ill
in the material particulzars which it dic
within a reascnable time and strxictly in
accordance with the authority given. There
is therefcre no basis for the dofendants!
claim that the ncte for the larger sum was
negotiated on behalf of cone of the
defendants ccmpanies. They are estopped
from denying liability. This claim is
therefcre rejected.

The sumsclaimed are keing challenged by
these defendants. These can be checked
by cordinary acccunting processes.

I am satisfiec¢ not only that there is no
<efence but nc fairly arguable point to
be argued cn behalf ¢f the defendants.”

This Court confirmed the decisicn of Reckord J, thus:

“In the face of such findings, which are
well-founded cn the facts, the appellants
are impotent. ...further upon the findings
cf Redord J the transacticns ... are

»~++ unassailable...®

In the latter finding this Court found that the transactions

fall within the provisicns of section 20 of the Bills of

Exchange Act which provides:

"Where a simple signature on z blank stamped
paper is delivered by the signer in order
that it may be converted intc a kill, it
gperates as a prima facie authority tc £ill
it up as a complete bill for any amcunt the
stamp will cover, using the signature for
that of the drawer, or the acceptor, or an
indorser; and, in like manner, when a bill
is wanting in any material particular, the
person in possessicon of it has a prima facie
authority to £fill up the cmissicn in any way
he thinks fit.

In crder that any such instrument, when
cocmpleted, may be enforceable against any
perscn whe became a party thereto pricr tc
its completion, it must be filled vp within
reasonable time, and strictly in accordance
with the authority given. Reasonable time
for this purpose is a question of fact:
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*Provided that if any such instrument,

after completion, is negotiated to a holder
in due course, it shall be valid and
effectual for all purposes in his hands, and
he may enforce it as if it had been filled
up within a2 reasonable time, and strictly in
accordance with the authority given.”

Against the background of the confirmaticn by this
Court of the findings of fact made by 'Reckord J, and cismissal
of their appeal for want of prosecuticn, the appellants scught
provisicnal leave to appeal tc Her Majesty in Privy Council.

The decision on extensicn of time, Mr. Smith submitted,
was not final but there was 2 guestion of general public impcrtance
Ci.e. whether there was merit in the appellants’ appeal. The
questidn tc be éetermigéd; he said, was cne of fact, viz: were
the promisscry nctes filled up in strict acccrdance with the
authority given? Order 14 procecure requireé that where there was
a dispute of fact, leave tc defend should be granted. He relied

on Order 14/3-4/8:

l4/3-4/8 "Leave to defend - Unconditional leave ~
The power to give summary judgment under
0.14 is "intended only tc apply tc cases
where there is nc reasonable doubt that
a plaintiff is entitled to judgment, and
where therefcore it is inexpedient to allow
2 defendant to defend for mere purpcses
cof delay®™ (Jones v. Stone {1894) &4.C. 122).
As a general principle, where a defendant
shows that he has a fair case for defence,
or reascnable grcunds for setting up a
defence, or even a fair prokability that
he has a bona ficde defence, he cught tc
have leave to defend (Saw v. Hakim 1889)
5 T.L.R. 72.

Leave to defend must ke given unless it

is clear that there is nc real substantial
questicn to ke tried (Cocd v. Delap (1505}
G2 L.T. 516, H.L.}; that there is no
dispute as tc facts or law which raises 2
reascnavle doubt that the plaintiff is
entitled tc judgment {Jcnes v. Stone
(1854} a.C. 122)."

The questions the appellants scught to have addressed are:

“{2) whether or not the Appellants' appeal
te the Court of Appeal was deveid of
any mzrit,
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"(b) if the saic appeal was not devcid of
merit, whether or nct the issues
raised therein were of sufficient
importance or gravity as to warrant
the granting cf leave tc file the
Record despite the reascn for the
Appellants' celay.

{c) whether or not there was sufficient
material before the Court of Appeal
on which the said Court could and
shculé have exercised its Jdiscretion
tc grant leave to the Appellants to
file the Record herein and to abridge
the time for filing the same.

(&) whether or not in the absence cf a
trial on the merits, and having
regard to the fact that the Appellants
were then ready, willing and able tc
Proceed with the prosecution of their
appeal, the appeal shoulé have been
dismissecd.”

Leave tc appeal was scught under the provisicns of

section 110 (2)(a) of the Constituticn of Jamaica which provides:

"An appeal shall lie from decisions cf the
Court cf Appeal to Her Majesty in Council
with the leave of the Court of Appeal in
the fcllowing cases:

(a) Wwhere in the cpinicn cof the Court of
Appeal the questicn involved in the
appeal is cne that, by reason of its
great general or public impcrtance
or ctherwise, cught to be submitted
tc Her Majesty in Council, decisicns
in any civil proceedings; . ..."

The appellants have the responsibility to establish that the
question involves a matter cf great gemeral or public importance.

In Khan Chinna v. Markanda Kothan & Zncr. (1921) W.N. 353 Lord

Buckmaster in delivering the 3judygment of the Board said:

'It was not encugh that a difficult
question cf law arose, it must be an
important question of law. Further,

the guesticn must be cne not merely
affecting the rights cf the particular
litigants, Lkut one the dGecisiocn of

which would guide and bind octhers in
their ccrimercial and domestic relations.'

‘These are the principl:s which guide this Court and we adopt and

apply them.
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The appellants have failed tc show that an answer to
any c¢f the questions raised in the application wculd be a
guide to anycne in the future. The questicns raised are nct of
substantive law and the issues involve questicns of fact which,
on the evidence, have been resclved by the trial judge and
affirmed by this Court. We are satisfied that this is a case in
which leave shculd be denied on the basis that, no question cf

general or public importance sxises cn the issues.

ROWE, P

I agrea.

FORTE, J.4.

I agree.




