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*SUPREME COURT CIVIL APPEA NO. 43/71 SLASICA
BFCLE::  THE HON, MR. JUSTIGE HEMRY J.A,

THE HON. MR. JUSTICE MELVILLE J.A.
THE HON., MR JUSTICE C.RBERRY Jele

BEIWE:N HORLCE JONIS .~ = DEFENDANT/APPELLANT
LND LETSIE WILSON

(hdninistratrix Estate
Hubert Suith, Deccased)

- PLAINTIFF/R:SPONDENT

Mr. W.B., Frankson and Miss P. Frankson
for Defendant/ippcllant

Mr. E.C.L. Parkinson Q.C., for Plaintiff/Rcpondent

February 22, 23, 24, March 3 1978,

CARBERRY Joedse

yié loné”agbﬁas the 5th iugust, 1967, betwecn the hours of about
5.00 ond 5,30 a.m., a collision took place betwoen a taxi-cab driven by
one 4iltora Wheby, the servant and agent of the ~Défendant/Appellant , and a
bicycle ridden by the deccased Hubert ‘Smi’ch ’ :son ‘of thc Plaintiff «'

Letsic Wils‘o‘n,’ who brdught‘tl:ii‘é netion as idmimistratrix of her son's
estate secking ’doxnagés under the provisions of ﬁho Fatall dccident's Law,
Cap. 214 and the Law Refom (Miscellencous Provisions) law, (Law 20 of
s,

The c;>llision toolk placd on thé Bay Farﬁ }Road, St. Andrew and it
is clear that the bicy::lo‘ and the tax:. Wwerce pfécoéding in the sanec
direction,‘and.tlmt the cycle was struck fron belﬁnd. Only two people
appear to hAVG been presont, the deccased cyclist, and the driver of the
taxi: the former was u.mbie to @ive evidencce while the latter was not
called as a witness by the Dcfence, though he was a party and a Default
Judgnent had ét one 'i;.img been obteined apainst both hin and the Defendant/

Lppellant, the proprictor of the taxi-cab,
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In the event thorefore the trial court did not have the
assistance of any cye-witness to this accident, the Defence having. .
clected to stand on their submissions and to call no evidence.

For the Defendants their counscl, Mr, Frankson, made at the trial
of this action beforc lir. Justice Zacca in October of 1971 two submissions:
(a) that there was no covidence that the death of the deceased Hubert Smith
was "caused by wrongful act, ncglcet or default" of the laxi-cab driver;
and (b) that there was no evidence that the taxi-cab driver had becn
guilty of any wrongful act, neglect or default such as would have entitled
the deceased {thc party injured) to have nmaintained an action and rccover
denages in respect thercof, against hin or his enploycer the Defendant/
sppellant Horace Jones, the proprictor of the taxi-cab. These two
subnissions are the substantive questions raiscd by the Defendant/
Appellant on this appeal.

A Defendant is of course entitled to submit that there is no
case for hin to answ§r, and is not obliged to provide cvidence the effect
of which nay be to strengthen the Plaintiff's casc against hin, The
Defendant is cntitled to "rest on his subnissions" but this course is not
without risk, Those risks nay be illustrated by the following passage
taken fron The Law of Torts by J.G. Fleming, 3rd ed. Chap, 12 entitled
"Proof" at page 282, "Causc unknown to Plaintiff" which reads this:-

"Yet courts arc not inscnsitive to the litigants!
conparative ability to shed light on what happened,
and 3z various wgyscxert pressure to cnable a
plaintiff to get at facts known only to his adversary.

‘fhpart fron widesprcad usc of disCovery and other pre~
trial procedurcs, it is established practice, in cases
where the facts arce peculiarly within the defendants
knowledge, to allow rather slight evidénce of negligence
to support a verdict and denand that the jury's
attention be directed to the defendant's refusal to
tostifye.a.. .. "
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The learned author then ceibarks on a discussion of the maxin
res ipsa loquitur, and its conpanions; what the Court has in such situations

to decide is whether therc is on such facts as have been elucidated

sufficient to justify a prima facic finding asainst the Defendant; if the
Defendant Wstands upon his subnission' he runs the risk that the Court nay
hold hin negligent even though the casce be rclatively weak. It is necessary
in the instant case to examine such facts as were produced with a view to
seeing whether they failced altogether to provide a casc.which the
Defcndant could be called upon to answer, or whether they provided sufficient
on which, in the abscncc of any counter evidencce, the Defendant could be
held liable.

As to the first submission it should be said at once that the
Plaintiff's difficultics were of her own naking. The point nade was that
no evidence was led to show what injurics if any werc rcccived by the
deceascd cyclist in the collision, and to cstablish that he died of.those
injuries. This neglect was both unnccessary and well nigh unpardonable.
No explanation has beon vouchsafed at any staze as to why it was not possible
to call medical evidence. The deceascd cyclist was taken to the Kingston
Public Hospital shortly after the accident, was admitted, was scen by the
Plointiff and the investigating police officer and died in the hospital
later on that day at about 7,00 p.,n, or twclve hours after the accident.,

The failure to call such evidence opcned the door to nuch ingefiious

”Epeculation as to whether or not there night have been soric quite independent

cauge of death unrelated to the accident, such as a hcart attack or drug
allergy or the like,

The Learncd Trial Judge rejected this submission, finding that
there was just sufficicent in the cvidence to draw the inference that a death

following rclatively shortly aficr such a traffic accident or collision was
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due to the collisionf There was the nmute cvidence of the bicycle frane,
pointing to the scoverity of the contact, then there was the fact that the
windscreen or windshicld of the taxi-cab had been smashed out, (from which
the judge dreow the infeorence that the dececascd's body had been thrown in
the air and struck thercby), there was also on the road a pool of blood,
indicating wherc the dececascd's body came to rest after the accident, and
suggesting sonc injury, The pro~ac¢idont evidencc, scant as it was,
indicated a man running with the help of his mother a small restaurant,
doing his own purchascs in the market, making his o>wn collections from
custoners, and riding on his bicycle in the cool of the morning. We
canpotv say that therc was not sufficient cvidence, scant as it was, to
support the Learncd Trial Judgce's conclusion that the death of the
deceascd was due to the collision,

The substantial point remaining for decision was whether the
colligion was shown to be duc to the act, nezlcet or defoult of the
defendant taxi-cdk driver, and whether his acts, neglcct or default would
have bcen acticnable by the Doccascd had he lived: in short was there
evidence of neglipence?

The Plaintiff produced two witnessecs, the investigating constable,
Constable Philip Robinson, and Mr, Sydncy Browncy the proprictor of a
business thét sold, nade and repaircd bicycles, and who had had sone
fifty-one years in this tradc or businessg

L Shortly put, the investigating police officer, rcccived a report
of the accident and went to the accident scone at about 6,00 a,n. The
Defendant's texi=cab was then parked in the niddle of the foad, no one
was in it, and thc windsor;on had been completely smashed out. There
werc dents in the left front of the grill and bonnet by the left front

fender. The road was o wide one, sonc 29 feet 6 inches and looking west
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(the direction from which the vchicles had comc) was straight for some
five or sgix chains. The cab was at a slight angle in the road, with the
lef't front wheel sonc 15 feet from the left bank, and the left rcar whecl
gsonc 13 feet 7 inches from the left bank, The bicycle appearcd to be
partially under thc car, and seans to have becn dragged along the ground
by the car. Therc were drog narks rumning fron the back wheel of the
taxi sone 24 fect 6 inches in length, thesc commenced at a patch of dirt
which it is said scems to have fallen from underncath the fonders of the
taxi, and nay heve indicated a point not far from the point of impact,

Y
<:/ This dirt stood somc 12 feet 9 . inches from the left bank, Mr. Frankson

for the toxi-cab proprictor submitted that those details suggested that
the cyclist had been 12 fect from his left bank, when hit, and that the
course of the drag marks and length suggosted sone effort by the taxi -

driver to avoid thc cyclist and go tc his right.

| On the othor hand Yr. Parkinson for the Plaintiff relied on the

<:;> pool of blood found on the site by the consteble some 5 feet 6 inches

‘ from the left bank, indicating where the cyclistls body came to rest, and

\ said to be a better indicator of the point of inmpact than the drag narks.

1 4 point midway between these two versions of 5 feet 6. inches and 12 feet

\ 9 inches would be some & foct, 6 inches; this weould suggest that while

] the cyclist was on his half of the road, he was riding about ridway

1 (:i7 of his half, leaving howcver sone twenty feot or more for any overtaking
vechicle. 4&s to visibility the police officer coning holf an hour later
said the arca was not very bright: he can't renember if the street lights V?re
or, ' There was enough light to sce.

2 Cross exanination e¢licited fron hin that in Court at any rate

there was no light on the cycle, cnd no rear roflector: the wreck

appearcd however to have vestigdal remains of a front lamp and rcar brake,
ava
# t

(o>
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and sone reflecting tape, Vhether these romoins predated the accident,

. or whether they indicate thot sonc danage was donc to then in the
accident is not clear. However they were used to ground a subnission by
counsel for the Defondant that the evidence cxonerated his client: the
light was bad, the cyclist far oul in the road instead of close to his
left hand bank where he should be if being overtaken (Sec Sec. 44 of The
Road Traffic Act), without any light or rcor illuminotion the cyclist was
careless of his own safcty. It wos cven suggested that he night in fact
have been executing sone sudden nanocuvre like turning right across the
path of the overfaking toxi-cab,

These submissions of course were speculative, and no substitute
for cvidence. Thqy were not acconpanicd by any admissions as to whether
the texi had its lights on (assuning visibility was s%ill bad), or

whether it blew its horn to indicate it was overtoking, 4s to these

relevant matters Defence Counsel was content to say that these hod not beer

alleged against hinm in the particulars of uegligonce in the Statenent
of Claim,

The other nain evidqpco for the Plaintiff came from their "cycle
oxpert,” Mr. Browncy. His clcar evidence was that the cycle had been
struck directly ffom behind, and in no other way. He ruled out all
suggestions that it had been struck while at an angle or qxecuting any

turn or the like., It had been struck from behind and dragged or pushed

along the road subsequently i,e. been caught up by the undercarriage of the

car and pushed along, Mr, Browney saw no signs of damage indicating any
danage other than a direct blow to the back. Defence Counsel has sought

to minminize the effect of this ovidencc amd the expertise of the witness.
. o
™~

It nust however be romombered thnt the cycle itsclf was an oxhibit in
\

Court, Unfortunately since the trial in 1971 scven yenrs ago it has

Lo




. 7
disappearcd, and is not availeble for inspection by tnis Court. However
the Leorned Trizl Judge had the benefit of inspecting cnd sseing this
"real cvidence and weighing the cvidence of Mr. Browney as against the
cycle. The Learned Trial Judge accepted that evidence ad found that
the deceascd had been riding bis bicycle whon it was strick from behind
by the defendant, and further that the deccascd was riding on his correct
side of the road.

During the hecaring of this appeal, the Deferdant's Counscl
sought to take an objecction tc the admission of 1w evidence of this

Texpert! on the ground that Sec. 368D of the Ciwl Procedure Code

required that tho oral evidence of such an coxpirt shou.d not be receivabli-

unlcss a copy of his cvidence had becn made svailable to the other side,

and an order made on the swmons for direciions authoriring the adnission
of the proposed evidence, No such objoqtiul was however taken at the
tricl, and i% appears to us to be too latc to take it at this stege. In
any cvent the rule (which corrcsponds e Crder 38 Rule 6 of the U.K.
Suprene Ct. Rules) gives a discretion to -he Trial Judge to adoit
such evidence,

In the nct result the uﬁidence; s far as 1t goes, appears to
show a man riding his cycle in fho @uriy-Qorning light at 5.00 we 5.30 o

© -
on a broad asphaltced road, some 30 fec’ wide, oven if one assuncs he had
no bicycle light on, oither the light was good enough to see or drive by
or the taxi should have had its lighteon. In cither cevent there is no
rcason established in tho cvidence why the taxi-cab driver should not_h;ve
seen this cyclist, whcther he was fiﬁe feot, cight feet or twelve feet
from his left hand bark, on a perfectly straisht road for some 5 to 6
o

chains, and have taken any ac%}on neceded to sefcly overtake him. The
only possible explanations for ench o collision are that the taxi driver

iy
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was koeping a poor lookout or none at all, or travelling too fast

considering the visibility then aveilable and the likely state of the

traffic.,

\

The altcrnative possible explanation that the cyclist executed
sone dangerous manocuvre in the face of the oncoming taxi is not
established on such evidencc as there is. It would amount to an allegation

of contributory ncgligence, or indced that the deccased's negligence was

the sole cause or nejor causc of the accident; allegations that would

sequire not nerely to be pleaded but to be establisghed in evidence. The
{

onus of proof would rest on the Défenoe, and the Defence clected to offer

no cvidence on this or any scorc.

i .. i _ Yo et R R,
T uns oo cceidast thot Ju b not to hoave hoo vencd. The reod woo

broad, there was no rain, the road was straight for scveral chains, and in
) p

the abescnce of evidence £f6m the carvd:iver there was no apparent reason
. ;'“ ’./ . < ‘
Wiy he should have ruh into a cyclist ahead of hime. We think that on this

. :

gvidence an inforcnece of nepligeonce against the cnr driver is onc that can

Llegitinately ' be drawn, It was drawn by the Learned Trial Judge and we scc
Ly o
S ae y . . .

10 reason to ‘differ fron his docision.

WQFhaﬁe beeon reninded of cascs oxemplificd~by Baker v. Market

£

Jarborough Co-cp, Soct Wallace v, Richards (Leicoster)Ltd. (1953) 1 W.L.R.
1;72:whefo cars run head=on into onc another on a porféétly straight

road without apparent rcason, and both drivers being dead the Courts have

. ]
held the proper -inference is that both were cqually to blane. We agree

however with Counscl for the Piaintiff that this casc is better ////

o
s

~oxenplified or falls bettcr within the Housc of Lords degision/jn*Cfaig Ve

\

o Ciosgow Corn.  (1919) 35 T.L.R. 214, whore the Dofopdantls twam car ren into

;

and struck from behind the Flaintiff who was driving cows along the road in .

“wont of it. The visibility we . bad, but the tran ghould have

)

.

hed light. The man had o right to drive cows along the rodd

o
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and it was the duty of drivers of wvehicles not to run hin down.
Finally it is uscful to refer to ancthor Housc of Lords!

decision cited by the Plaintiff's counscl, Joncg v. Great Western Rajilway

(1930) 47 T.L.Rs 39, That cosc, was like this, an action under the
Fatal fccident dets, and onc in which the Flaintiff had no dircet evidence
as to how her husband's dcath had been caused. He had apparcently been

crushed while crossing betwcen shunting railwgy carriages. The Plaintiff

offerced such evidence as she had and the Defendants there (as in the instant

case) then made a no casc subnission and cleeted to stand on their

subriission, The Housc of Lords distinguishcd Hokelir v, London & SM,Railway

12 hLppeal Case 41 and found that there was just sufficient evidence .

in the abscnce of evidence from the Defondonts, to hold then liable in
neglipgence. Lord Bucknaster distingtishcd betweon cascs of pure
conjecture, and thosc in which a reesonable infercnce could be drawn fron
the cvidence. He drew the inference of negligence, and concluded at page
42 in words which ccho the passage corlier cited from Flgning on Torts :-

"The Defendants werc wall within their ricshts
in calling no witnesscs., Thoy were ontitled
to require that the casc against them should be
proved, but cvidence which in itsclf night be
readily displaced by further knowledge beconcs
strengthened by the fact that such knowledge is
withhcld,”

(=)

Finally as to award of damages to the dependent children a.. .

Q

complaint'ﬁas nade that the name of the younrest child had not been

specified in the cvidence or the julpment, and it was argued that nothing

should thercfore have been awarded on behalf of this child, We do not

accept this argunent. The ovidence accepted by the Learned Trial Judge
©
established that therc was such a dependent and the Judge having directed

’

that the awards for the childron should be paid into Court and Trustecs

-2 ‘Z .
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appointed this deficicncy will be cured in the subscquent administration

of these funds.

In our view then therce was cevid

dence to justify the inference
reached by the Learned Trial Julge and the appcal will be dismissed

and the judgilent below afliirnoed, with costs to the Respendent.

LS
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