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IN ™™ SUPR™R COURT OF JUDICATUR® OF JAMAICA
IN COMMON IAW
SUIT NO. C.L. J 140 of 1984

BEIWREN S LAUGFTON JON®S PTAIVTIFF
AXND ‘ GASFORD GOLAUB 1ST DTFTNDANT

AND HUBFRT WILIIAMS 2ND DFFFNDANT

Claim and Counter Claim in Negligence

W. B. Frankson Q.C. instructed bv Gaynair and Fraser for the
Plaintiff.

G. Robinson and P. Brooks instructed bv Judah, Desnoes, DeLeon

Scholefield and Company for the Defendants.

Hearing on Jangary 14{9%3? 30, 31, and June 1,

Bingham J,

On 1st June, 1988 I delivered an oral judgment from
a prepared draft and promised to reduce it inte writing and this
is now a fulfilment of that promise.

In this matter the Claim and Counter Claim is for
negligence ariging out of a collision between two trucks, along
the main road leading from Savanna Ia Mar to Frome in the parish
of Westmoreland on 7th August, 1983,

The Plaintiff's truck was owned and being driven by
him, and the other truck which was owned by tre first named
defendant was being driven bv the second named defendant at the

time of the collision,

It is common ground and not in dispute that the collision

took place at Georges Plain which is situated not far from the
Frome Sugar Factory. As a result of the collision both vehicles

were extensively damaged and the Plaintiff also received a

fracture to one of the bones of his right foot which incapacitated

him for some twelve weeks.

324




= |

™e WBvidence

T™his case has been remarkable for the paucity of
evidence as to how the collision took place and also as to the
marked absence of material witnesses on both sides.

The Court it is true to say, has been left to ddtermine
the question of liability and damages to a large extent based
on the bare ipse dixit of the two drivers of the respective
vehicles. In the prevailing circumstances, the demeanour of
these two persons was of the utmost importance in the determination
as to where the truth of the matter lay.

On what, 28 the facts emerged from the evidence, was
a wet road surface it being common ground that it »ad bheen
raining earlier that nisht, and was drizzling at the time of the
collision, the plaintiff testified t»at e »ad just completed
the delivery of a lare- tent, at the Frome Sugar Factorv and at
about 9:45 p.m. was now proceeding back to Sagvanna la Mar ~
driving his motor truck at a speed of about 20 to 25 miles per
hour. He wag driving hdbout &iz inchee from the left of the road
where there is a grass verge, as one faces Savanna la Mar. WHis
headlights were on and when reaching in the vicinify of the

Georges Plain School he saw the defendant's truck approaching
from about 300 ~ 400 vards away. This truck was about 30 feet

from the entrance to the Georges Plain School at which point
there is a break away which was situated on the road to the
plaintiff's right of the road (the defendant driver's side of the
road) when the defendant driver suddenly swerved his truck to
the right of the road and collided with the plaintiff's truck.

It was the right front of both vehicles that collided.
The force of the impact caused the plaintiff's truck to swing
to the right immediately upon the impact taking place. The
result of the impact caused tre following damage to the plaintiff's.
truck:-

1. From the mountings to tre risvt front susvension.
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was completely torn off.

n
.

The front windshield was broken.
The right front door.

The right rear view mirror.

3
4. The right front fender.
5
6

.  The support for the right front springs were broken

off.

7. The power steering jack.

The plaintiff's truck came to rest at a distance of
28 feet from tre point of impact, and while still facing Savanna
la Mar, it was now positioned with the left rear whreel four feet
from the left hank ani the front whedl being six feet from the
left hank.,

The defendant's truck was now positionsd +to the back
of the plaintiff's truck and on thre right side of the road facing
Frome, and was some 80" feet fron the point of imvact.

The defendant driver in his account as to how the
collision occurred testified that he was driving a 10 toa Levland
motor truck which was used for the transportatién of canes and
that he was proceeding along the main road on his way to Georges
Plain. There were twé workers driving along with him in the cab
of the truck. Also in the body of the truck was a grabloader
which weighed about four tons.

The defendant's truck was some 30 feet in length as
against the plaintiff's truck which was 24 feet in length. The
driver was on his wav to Grange Will t» pick up two tractor
operators.

While driving the motor trvuck along tre mrain road and
on reaching Georges l"laira, travelling to the left of the road at
a speed of about 35 miles per mour he ohserved a truck apprraching
at about the same speed from the Frome direction. The truck *ad
only one readlight functioning, the right readlight and was
proceeding on its correct side of the road. Ve was ahle to

observe that it eas a truck from two stre~t liehts which were on.
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As both vehicles almost passed each other the other truck rade
a sudden ewing to its rieht and hit into the right front wheel
bv the hub of the defendant's truck also »itting the right front
fender and then collided into the stake bodv behind the cab, As
a result of the impact the defrndant's truck received the
following damages:—

1. The power steerirg.

2. The gpring percr was cut loose.

™is damage caused the defandant's trucl *n oot out
of control ard it ended upon tre richt side of the road facing
Frome to the rear of the vlaintiff's truck.

In a gitvation wit> which on a wet road with not more
than three feet of ~.rhalt surface available siven the width of

the road ~ 19 Zeat and the relative width of bot» vehicles -~ 8
feet cach a collision occurred in which the right front of one of
the truck's (the plaintiff's) and the right side of both vericles
received extensive damage and in which both drivers are contending
that it was the other who turned suddénly into the path of the
next vehicle it is clear that both accounts cannot be true.
Someone must obvicusly be lving.

The plaintiff in an attempt to support »is account gave
evidence of a breakawav in the road in the vicinity where the
collision cccurred. Thig brealawsr whish at -raricyus +imea was also
referred to as a 'rut' arnd a2 ‘votrtole' wag situated to thre
defandant's »alf of the road and according to a vhotosrapher called
by the plaintiff Tdward Iindsav. it took up about a ruarter of
tre defendant's half of the road. The plaintiif relied upon
this fact s establis+ing 1ikely or probable reason for the
defendant driver swerving in the manner that he contended and so
causing the colligion between the two vehicles.

The demeanour of the defendant driver when confronted
with this evidence, although Learned Counsel for the defence
submitted that his testimony was unshaken in cross examination, was
in my view far from convincing. ZFor example, 2 theun~h e ot first

emphatically denied the presence of anv rutv on the road in the

QH

<>



<£ ‘Zf.[_f_

5.
vicinity where the cellision occurred, and kept on referring
to it as trhe Tgtate Afrt road, as vis evidence wer® on when faced
with the photographs taken at tre so0:me of the collision and
having admitted %o recosnising the area ag vortraved bv them, he
adritted in cross examination fthat there was some damage to the
road in the vicinitv of tre collision but now stated that this
affectcd the entire width of the road.

The evidence of the photographer is amply supported by
the prints Txhibit 2, 2A ard 2B which graphicallv reveal a
sitvation which given the speed at which the defendant driver on
his accoun’ was travelling would *ave caused him to take the
gort of manouvre which on the plaintiff's account he did take
with the consecucnc:s which flowed from that act. Fxhibit 2 in
narticular which is a closc up ?hotogsraph of the hrealawav in the
road clearlv reveals a condition on that main road which would
have been an obvious hnazard to anv wotorist, moreover, so to thre
driver of a Jaree 10 ton cane truck which was carrving a load
weighing four toms at the tire of the collision.

Ag iv is common ground that bhoth vehicles were 8 feet
in width and that the road at the noint of imvact was 19 feet
wide, it is clear trat on 2 wet road surface, faced —ith 1 is
situation, this called for extreme caution bv both drivers in
manouvering thelir wvehicles on the night in guestion given thre
prevailing conditions at the time of the collision.

The Submissions

In his final submissiong Learned Counsel for the
defence in urging the Court to accept the defendant's version
ags to how the collision occurred as the more probable of the two
accounts con:cnded in particular trat:-

1. The plaintiff's truck was being driven on the

night in ovestion wit» onlv one headlieht

funetioning., T-is fazct is suvpported bv the cvidence
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relied upon by the defence as set out in the pleadings.

6.
of tre plaintiff thrat this question was raised
by the defendant's driver to the Police following
thre collision.,

2. The fact that the plaintiff wore bifocal glasses
is supportive of the manner in which they sought
to contend that the collisicn took place.

3. The damage to the front of the plaintiff's truck
in particular to the cab of the truck as heing
supportive of the fact that it was the plaintiff's
truck that swerved to the right side of the
defendant's truck. This would be further borne
out by the absence of anv damage to the front of
tre defendont's truck.

It is of come significance trat the first time there

wag anv mention being made of the precence of onlv one functioning

headlight was when the plaintiff was being cross examined. It

was not alluded to in the original particulars of negligence being

the Defence and the Counter Claim was settled on 25th Julv, 1984
and served on 27th July, 1984, no attempt was made to amend this
to include that particular until very late in the trial on

30th May, 1988. Because guestions were put to the plaintiff in
cross examination concerning this area of the evidence and no
objection was raised by the Learned Counsel for the plaintiff,
the amendment was allowed. As the evidence emersed, however,

the plaintiff himself franklv admitted that there was mention

made of this fact on the scene by tre defendant driver to the

Police after tve collision and that a test was made of the

plaintiff's vehicle to ensure that the lights were in prover

working order and they hoth functioned gsatisfactorily. Thris

evidence, when his turn came to testify was not controverted bv

the second named defeondant.
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In t"is regard that would seem therefore, to bhe
effectively dispose of that contention on the defendant's part.

As regards the question of the plaintiff wearing
bifocal glasses trhis was also admitted by him under cross
examination. The plaintiff himself gave evidence of the visibility
on the night in cuestion despite tre weather conditions as being
fairlv good and tvis evidence wag not controverted by the
defendant driver.

™e further subrissions made bv Lesrned Ccunsel for the
defarce thorefore, of the visihilitv being pocr or of such a
nature as would have been likelv to affect tre plaintiff because
he wore glasses and therebv to have “ad sore offect on »is
judement is in tre Jisht of the evidence speculative, having no
real factual basis o support it.

On tre cther hand, Learned Counsel for the plaintiff
adverted to scme five areas of the evidence from which e contended
that if these were accepted theon the Court ought based uvon

these findings to conclude that the plaintiff ousht on a balance

of probability to succeed on both the Claim and Ccunter Claim,

These were:-—

1. That tre road was wet or damp and called for
careful driving,

2. Thet tre defrndant —as driving at a spred which was
exceseive in all the circumstances.

3, That tre defendant driver chanesad course and drove
over to tre wrong side of tve road in all
probability to escape a rut which was on the road.

4. That Court ought to find that trere was such a rut

present in the vicinity where the collision took
place.
5. Thrat the defendant driver was guilty of a lack of

congideration for other ugers of t»e road.
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Conclusions and Findings of Fact

As it is common ground that the road was wet and coupled
with this the fact that tre defrondant driver wag carr-ine s lcad
welgting some four tons in the back of tre truck; given all these
factors this situation called for extreme caution on “is part,
bearing in mind that it weuld have recuired twice the normal

a
stopping distance for him to come tol%top and control hig vehicle
in an emergency there being as I find as a fact the presence of a
breakaway (rut) on the left of the road facing Frome. On the
basig of this evidence I would further hold that the defendant
driver given the circumstances with which »e was confronted, did
sworve to bhilsg right in an attempt to aveid the rut. That this
awerve to his right was occassioned bv »is neclisont manner of
driving »ig truck at a speed which on his own admission was
excessive in a situation whic» on a wet asgphalt road with a
heavy leocad called for extrere cauvtion on *»is part, which caution
he failed to displav in “is manner of driving miven the condition
of the road.

On the otrer rand trere is rot*ing on tre ovidence wrich
would lead me to t-e conclusion trat the plairntiff's manner of
driving on the risht in quegtion was other than careful, e was
driving on his unchallenced evidence at a speed vhich» the ocassion
called for and although his vebicle was damased in a manner which
made braking irpossible, it was brouvcht to a halt at a distance
which when measured by the Police wag found to be 28 feeot from the
right front wheel of his vericle to tre poigt of impact. Having
regard to the lensth of ris truck this meant that his *truck had
travelled a verv short distance after the collision. Given tre

length of the truck tris would indicate that the reason for thre

plaintiff's truck comins to rest within such a short distance
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would have been due to the fact that tre heavier vericle
(tre defondant's truck) bv the force of the impact would “ave
caused the plaintiff's vericle not merelv to slow down almost
to a halt, but to change ites direction as well.

The fact thet irrespective of the damac~e to the ripght
side of both vericles, the defendant's truck was able o
continue for another 80 foet before coming to rest is further
evidence supportive of the excessive rate of gpoecd of that
vehicle prior to the collision taking place.

Tearned Counsel for the dofrondant rad subritted that
the defendant's account is further supported bv the damar~e to
the front of the plaintiff's truck ard is conterdins that ™ad
tre collisgion talen place in the manner ag the plaintiff ras
testified one weuld “ave exnected sore damare to tre cab of the
defendant's vehicle.

The fact of the damace to the windghield and front of
the plaintiff's truck can be exnlained on the hasis of the
plaintiff's testimony whic» bhased unon the demeanoutr of the
plaintiff which impressed me as to »is friarkress, I acceptad

a8 the truth., Vig account in this rerard:s is that following
the collision the force of the impact caused the front of his

vehicle to swing to the right immediatelv upon the. impaet taking
place., This manouvre would have brought the front of his truck

including the cab and tre windshield into centact with the right
side of the def-ndant's truck.

n the cuestion of liabilitv therefeore, I find thrat
the plaintiff's account of the manner in which the collision took
place wag the more rrobable of the two accounts and that this
is supported by -

1. The mresence of the breakawav (rut) on the

defendant driver's »gl1f of the road.

2. The wet road surface when coupled =ith the speed

at wrich tve defend-nt driver was travelling
given the conditions existins at the tirmz of the

collisgsion.
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I would accordingly find trat the defondant driver was

soley to be blamed for tre collision.

Damages

This falls to be congidered under two bhoads narelr:-—

1. SBpecial Damacres.

2. General Dama~ecg, based on an avard for personal
injurv ard the roesulring nain and gufferines coveed

i3

trerefrom.

Special Damgses

hoad
In so far as tris/of damages is concerned the claim

centained some six subheads. The first subhead concerned = claim
for %9,943.58¢ being an amovnt claimed as being the cost of
repairs to the plaintiff's motor truck. In this regnrd Learned
Counsel for the defendants submitted that tre entire claim for
special damages .cught to be rejected upon tre ground that the
plaintiff had failed to prove tre srecial darages allered,

e relicd upon Robinson and Company Tdmited vs. Jackson and

Lawrence Volume 11 JIR 450 per dictum of Hercules J.A. as being

in support of his contention.

Having roeeard to the facts of that case where the
plaintiff who was injured although a searan bad not worked as
such for a long veriod of time, but “ad #gained ~mnlovment as a
Bartander a2t a much lowor waze thah when e Was smganeld @ & sosman
In reducing the amount awarded for loss of earnings, the Icarned
Judge ouite rightlv in v view »eld %Hat as the plaintiff rad
not worked as a seaman for a long time, altrcugh trerc was some
evidence of a hope that he mi~sht be so cngaged in the near future
thore was no bagis for an award calculated on his earnings as a
seaman.

In this instant case the plaintiff has given evidence
as to the damage which was done to his truck, and the cost to him

for having it repaired. Truc it is that he did not call the
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mechanic who repaired it or produce any surnorting documents as
to the cost of the parts or as to the payment Of . labour. Tis,
however, would be evidence soing as to weir~t, In the firnl
analysis the ovestion for mv determination was based upon the
unchallenzed testimonv of the plaintiff in this area as to
whethor I accepted his evidence that this was the sum that he
paid for the repairs done to his truck. Faving accepted »is
account, it satisfied the test laid down by the authorities and
I allowed the claim in that regard.

The amounts of $39.00 for travelling ecxpenses, $41.00
for assessors fees and $240.00 for wrecker fees were all proven

were not challenged and were allowed.

There was a further claim of $65.00 for medical exrerses
paid to Dr. Molynrauvx the pryment of which sum was supported by
tre evidence of tre Doctor. This sum wag not challenged and is
also allowed.

The amount of $9,000.00 for loss of use of the truck
while it was laid up pending revairs as well ag the pleintiff's
incapacity calculated on a basis of %*300.00 per dav for 30 davs
was challenged mainly on tre hasis trat on tre vlaintiff's
evidence, it was adritted trat it was not everv dav trat tre
truck was ongared in vaulage vwork. There was the further

contention by the defence that from the sum awarded there had to
be discounted an amount of $200.00 per week which would be

required to pay two sidemen, who, on the plaintiff's cvidence,
both worked on the truck.
In so far as the matter of the length of time claimed,
30 days I do not regard this as exorbitant but reascnable ag:-
1. Tve plaintiff was fullv incapaciteted for six
weecks and partially incapacitated fon six weeks, a
total of 12 weeks.
2. He wag the driver of the truck.
3. The period that he ras claimed for six woeks

repre~ents the period trat it was estimated that it
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took for the repairs to the truck to be effected,

Tad the truck been functional ard “ad work heen
available for it to undertake thren it would rave been so ensarsed
in carrving out that work.

In so far as the sum of $200.00 to be deducted for
expenses for —ayment of the sidemen I regard the adjustment as
Teasonable and this would reduce tre claim by $1200.00.

It shovld be mentioned in nassing that tre period of
30 davs is based upon 8ix weeks, (twe poviod of fuvll incapocity)
caleculated at a five dav working week, the evidence brirs trat the
truck worked from Mondawrs to Fridave. On tris calculation tre
rermainder for loss of use would be %7,800.00. The matter does

as there
not end trere would be the question of income tax to be deducted
based upon a proportion of 2/5 of the amcunt of $7,800.00 as the
truck was the main source of income earned by tre plaintiff which
would vield an amov..t of $3,120 which after ceduction would leave

the sum recoverable as being loss of use of $4680.00.

General Damagzes

This leaves only the auestion of G:neral Damages to be
determined. The medical evidence ig that trhe plaintiff suffered
a fracture 4o the fourth right retatarsal bone of the foot., This
injury would have been painfuls The nlaintiff would have been

comnletely incapacitated for six weeks during which nerio he

O

would be unable to drive a motor vehicle. ™e wculd be partially
incapacitated for another six weeks. He wade = vorv good
recoverv., There would Have boen no residuval injury - nothing
significant, epart from the occasional vain.

In so far as the damar~rg falls to »e calculated uvrder
this head theresfore one Mas to take into consideration the nature
and tre extent of tre injurv, tre degree ~f pain exmorienced
by the plaintiff and tve mericd of his incapacity.

Teerned Counsel forthe deferdants, as is bv now to be
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expected in claims for nersonal injuries, “asg sugoested an
award of #5000.00 under this head as reasonable. Yot tc be
cutdenc Learned Coungel for the plaintiff surcested an award of
$15,000. as being more in keering with a realistic fisure. I
elected to crooge the¢ widdle path which would rave svesested an
award of $10,000, - I was lead +to reduce tris sum furthaer “aving
regard to the fact that the award of £4,680 represented what was
in offect 2 sum for compengation due to thoe loss of income
suffered by the nlaintiff, while he was laid up at bome and his

truck was out of commigssion. OCOn this hagis I consider~d that

B

talring everything into consideration an award of $7,500.00 for
general darn~eg would meent the justice of the cece and thet is
the sum which 1is allowed.

Accordingly, the respective awards are therefore as
follows:—

1« Speci.l Damages - $15,008.58

2. Gencral Damages - $ 7,500.00
$22,508.58

entered
Judgaent/for the plaintiff on the Claim and Counter

Claim for $22,508.58¢ wit» costs to be agreed or taxed,
Interest awarded at 37 on Special Damages from the

date of the accident 7th August, 198% to date of judzment

1et June, 1988 and on Goneral Damaces from date of service of

the Writ 18th May, 1984 to date of Judament 1st June, 10988.




