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BEFOREf, ,.THE HON. MR. JGUSTICE ROWE, P.
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Ng.man Wright and Christqpher_Dunkley'for appellant

Goidon Steer for respondens

February 6 & March 8;'1990

ROWE, P.:

The appellant and the respondent are husbandg and wife,
They vere married on Hovember 3y, 1873 and on the

19tn (anuary, 1927 when the husband issued an Originating

bummors seexing a declaration that the matximonial home at

Ho. 5 Cadar Grove, Kingston 8 was benefically owned by the

husbad and wife in equal shares, the marriage was still
svbsliting, The husband is a Quéntity surveyoer and the wife,
the Dhsistant Manager of the Premium Department at Life of

R ) ! '
Jamaiia, L L



to live, mpe appellant sajg that "iy 1974 He saw an adversjise-
MENc 1a the Gleaner for premises at 5 Cedarksrove'and"gg went

and liked the house afiey We looked at it,n Without 3 tdoubt

Life of Jamaica, There wag 5 shortfall of $11,021.59 to
Complete the Purchase oney ang to pay for :the incidenta}

costg and“charges. L. wag gz disputeg item at the hearing of

“ontribution te that sum conlg not have beep Substantiaj,

From Aprii 1876 ¢o December 1386, the wife paidg,
cithey throuyh Salury deductions or from her Separate banj
aceount, monthiy Sums totalling $46,178,11 towards the mortgage
debt in Yespect of y Cedar chve. ‘Uhe mortgage hag been
Obtained at a concessionary Yate available to an employee of
Life of Jamaica, Had the wife been otherwige employed thc_
MOrigage woulg have been at market rate ang would have
amounted +q $72,131 .84, Between April 197g and Apri} isg7,
the hushang'g enployers Paid to the wife as wvent allowance for

the husbang the sum of SilEPUUU,UG,

the deposit and to the mortgage*paYments far eXCeeded the
contribution :ude by her husbang vhich consisted only of hig
Leposit of $3,555, 00 and & portion of the shortfall of

“1ll,421 .59, In. those circumstances, she Submitted, the Property’



shoula be divided in the proportion of her monetary con-
txibution to that of her husband's. ©on the other hang thé
husband contended “that the premises was bought by us as a
joint enterprise and for us to enjoy and as far as we could
see inrthe future, and althqugh the mortgage was by salary
-&ééuaiioﬁs L subsidised ull of the payments of the Defendant
ana alsc refunded te her the entire amount expended by her by
was ot 5¢lary deauvulons He said too that the $115,.006.00
pald to -he w1fe Dy the respénéent's Company "was always
understoosd by ourseives +o cover the mortgage payments and
also the Bills incurred in respect of groceries, The-
appellant denied that there was ever such an understanding as
put forward by the husbana and denied that the paymentfi
received frc:a the husband's employer, was anything other than
house reney., 'In particular, she gaid, the "house mnoney"” was
never intended to be re~1mbﬁrseheﬁtrf@r-thaﬂépm paid on~the
mortgage. Iindeed ghe bought groceries; paid the helper,
bough. clothes ang shoes for everyone including her husband,
and- bought furniture. She mixed her foney with his to under-

tale these varied expenditures

Panton, J., found as g fact that the monthly sums
paic Hy the husband's culmpany to the wife did not include
amounce tou purcpase clothes but that it vas for re-imbursement
of the mortnage payments and the purchase of groceries, He
commenced that the husband wag gehexrous in offering his wife
a half-share in the Propexty. Against this finding and the
consequential orger for an egual diﬁision of the purchase
money upon sale of the pPioperty, the wife has appealed, The
wife optimistically gought an order declaring that she is ,

solely entitled to the beneflclal interest in the property

or altgvnatlvely ta a four-£fifths interest. Mr. Wright combed

r



the affidavits and viva voce evidence to find support for his
submissiqns that the husband was an unreliable witness whose
estlmory ought not to have been accepted by the learned trial

judge,

This case is another primeﬁexample of the difficulties
which are presented to a Cou;i called upon to deLerm;ne pro-
‘perty rights between husband and wife. Two perfectly |
respectable people, who had had years of marital happiness find
themselves charging and count&¢—chdrglng each other with false-~
hood born out of venality° Panton, J., had, however, rome

objective facts upon which he could fashion his findings of

fc..Ct -

1n 1976, the wife's salary was insufficient by itself

to support a mortgage of $45,000.00. The husband concurred in
the”mcrtgagé épplication so that the joint salaiies could move
Life of Jamaiéa to approve the loan. Figures were not produced,
but some evidence waé led that in 1976 when the mortgage’ pay-
ments weie deducted from the wife's salary. very little was
left over. The family.did not suffer a deprivation as the
huevand directed his erployer to prévide him with a house
allowance payable direct o the wife which wasuthen about

wice the amount of the mortyage payment., Tﬁg trial judge
tound- that the huspband paid the sums due for‘p;operty taxes,
electricity, water, insuranéé, repairs ana telephone, the last
of which wae paia directly from his office, Rising along with
inflation and with increases in the morﬁgage payments, were the
sums being paid to the'wifé as the monthly rent allowance which
Aallowance stoou at $1,600,00 when the pérties separated in 1985,
Husband and wife had behaved with commendable respons;blllty

xn their fannc1al aifairs, so far as the ev1aence goes. was .

there tben the understanding between the partleq of Whlch the



/

husband spoke, that is to say, that the wife would advange' .
the mortgage éayments and he would-fe-imburse her in full?

We think that the 1nescapable 1nferan¢e to be drawn from the
continuous behuvzour of the parties from 1976 to 1985 is that
this understandlng existed., Both parties were employed | Both

had an 1nsecu1e financial basze 1in 19I6. Both washed to obtaln

& house they could call their own. The neat device of a rental

allowance might have brought to the husband certain tax benefits

directly or indirectly through his company. ‘Then there wuas
another factor, viz., that since the marital-separation the
husband has been paying to the wife a sum of $500.00 monqﬂiy
which he says is intended to cover the monthly mdrtgage:éf
upplo*lmately $410 GU. such inaccuﬁacies as surfaced in the
Lusbuna®s affidaviis and his explanations therefor weré all
brought to the attention of the trial judge and as he had the'
opportunicy to observe the demeanour of the witnesses he was
xn the best position to determine the credit of the iwo

witnesses.

Mr. Wright submitted that in the process of totalling
the contiibution of the wife, the trial judge érroneously
omitted to wive her credit for the amount saved in the
Rortgage payments due to the preferential rate obtained throughr
the‘wife's employhent, There is indeed-nn clear indication
that Panton, J., addressed his mind to this issue, The
difference between 546,175.11 actuélly paid and $72,131.80
payable ac macket rate is $25,952.99, 'This indirect éon££i¥
bucion, quantifiable in money, muét.be credited to the wife
&8 part of.hékgcgntribﬁtionrto the purchase of the house. 1t
formed a sionificant relief to the parties.over the'years and
iad the trial judye directed his mind to this contribution he

wWauld net have been over-influenced by the generosity of the




husband and gone on to order the wife to pay costs. However,
this substéntial contribution would not make any differéhce

<0 tche evéntual outcome of rival claims. The husband's
sccount would have been credited with the amount aétualiyrpaid
for mcr£gage while the wife's account woﬁld benuiit from the
forbearance. uUn this dccount1ng the wife's conLrlbutions

would not exceed that of her husbandn

The law applicable to a case of this nature is well
settled., Wwhere husband and wife purchaée property in their
joint nqmes, intending that the property should be a continu-
ing provisibn for them both during their joint lives, then
even if their conu11butlons are unegqual the law leans towards
the view that the bereficial interest is held in-equal shares.‘

tiee Cobb v. Cobb (1555} 2 iAll E.R. 695. That was exactly the

position in the instant case and the order of Panton, J.,
thai the property is to be divided in equal shares is plainly

rigl:t .

¢ne cof the reliefs claimed by the husband in the
Uriginating Summons was an order for costs. Panton, J., made
an order for the wife to pay the costs of and incident to the
Summons ang Order, to be agreed or taxred., ﬂr= Steer did not
seek to defend this order, but it is necesééry to say & word
or two about it. The old rule referred fo by Tolstoy in the
Lawv and Practice of Divorce, 5th Edition at page 204-203,
that the wife's CoSts iﬁ matrimonial proceedings must be paid
by the nusband 1is nqﬁ now of automatic_appiication in Jamaica.
Section 33 of the Matrimonial Causes Act provides that:

“1) Bach party to proceedings under this

net shall, subject to subsection (2), bear
his or her own costs.



") Where the Court is of opinion that
the circumstances in any case are such
as to justify it in so deing, it may,
subject to rules of Court, make such
orders as to costs and security for
costs, whether by way of interlocutory
order or otherwise, as it thinks fit."

This major change in the substantive law as to the
husband's liability for the wife's costs does not specitfically
extend to proceedings in equity for division of property
between husbénd and wife. In exceptional cases a wife can
be penaliied in costs butr this would require evidence of the
most cogent nature. Panton, J., thought the wife was i
unreasonakle not to have cuapitulated the moment the husband
asked in his summcns for an equal division of the property.
We differ completely from the learned trial judge in his
assessment of the wife's attitude and prefer to think that
had he credited her account with the forbearance from Life
of Jamaica to the mortyage payments he would not have con-
sidered the husband to be so generous. Accordingly, we set
aside the order for costs in the Cour: below and make no

oxrder for custs of ithe appeal.

WRIGHT, J.B.:

I agree,

FORTE, J.A.:

1 concur. _ - -



